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CASES. 


HoL  Ab.  Title  Grants ^  i6,pL  90.  21  Edward  L      A.  D.  iao3> 

If  the  king  grant  a  warren  to  one  and  his  heirs  in  his 
manor,  the  grantee  may  grant  the  manor  with  the  i^ar* 
Ten  to  another  in  fee,  for  it  is  a  liberty  which  is  inherent 
in  the  soU  and  follows  the  interest  in  the  soil^  SI  £.  1. ' 
liibro  Parliament,  47  b.  agrees. 

Bro.  Ab.  Title  Quo  Warranto^  pi.  6. 
In  Qao  Warranto  the  defendant  claims  assize  of  bread 
and  venison,  and  he  says  that  it  was  appendant  to  the 
manor  from  time  immemorial,  and  claims  by  feoffinent 
of  the  manor  with  the  appurtenances,  and  it  was  held 
that  he  may  vouch,  because  the  franchise  passes  with 
the  manor,  and  it  was  also  admitted  that  he  may  pre- 
scribe. (Item  Cane.  6  Ed.  8.foL  T.)  And  it  was  agreed 
that  a  franchise  may  be  appendsuit  to  a  manor,  and 
may  pass  by  feoffment  thereof  with  the  appurtenances. 
It  is  otherwise  of  a  iGrftnchise  in  gross^  which  he  has  by 
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A.  P>  1^93.  grant,  fpr  he  cannot  grant  this  over.  And  that  if  a  man 
have  warren  in  his  own  land,  and  by  grant  of  the  kin^, 
and  grants  a  feoffment  of  the  land,  and  takes  back  an 
estate  in  fee,  thewarren  is  extinguished. 

Bro.  Ab*  T'iile  Action  4ur  le  Siattde^  pL  48. 
In  an  action  upon  the  statute  it  was  agreed  that  a  man 
may  enclose  his  own  land,  but  he  may  not  make  a  park 
in  it  for  feeding  wild  beasts,  without  a  licence  from  tbe 
king,  for  if  he  does,  it  shall  be  seized  into  the  hands  of 
the  king  by  the  court.  And  a  park  may  be  appendant 
to  a  manor. — T^9^p.  Edw.  1^. 

A.  g  1^23.  Year  Bootcy  15  Ed.  2.  p.  443.  A.  D.  1322. 

Note. — That  where  a  warren  becomes  a  warren  not  by 
a  grant  from  the  king,  the  purchaser  shall  hold  it  as  a 
warren  in  the  same  manaer  as  his  feoffor  did.  But 
where  a  warren  is  purchased  of  the  king  and  is  after- 
wards aliened,  the  subsequent  purchaser  cannot  hold  it 
as  a  warren  without  fresh  purchase  from  the  king^-per 
Bcrewyke. 

fear  Book,  IbEdw.'fi.  p.  453.  A.  J).  1322. 

A  staiutc,  A  man  brought  his  writ  pf  trespass ;  for  that  another 
feivingthe  f^^  fished  in  his  fish-ponds  against  the  peace,  &c. — 
tion  after  the  Fast.    This  action  is  given  to  the  king,  after  the  lapse 

r/earl^nhe  ^^  ^"®  ^^^^^  unless  the  owners  of  the  fish-ponds  prefer 
party  ag-  their  complaint  within  the  year ;  and  here  they  have 
t  "sue  within  dcchred  upon  a  trespass  committed  two  years  before 
that  time,     the  purchase  pf  the  writ,  for  which  reason  we  do  net 

does  not  do-  ^,  .  ,*     ,  ^.  ,  ,       ^  « 

privethe  tJunk  the  action  caa  be  supported.— J!fofK>re.  The 
?emed^^at^*  staluta  gives  an  action  to  the  king  after  the  first  year, 
common  law. and  k>  tb^  paily  aggrieved,  if  he  sue  within  the  year. 
But  nevertheless  the  statute  does  not  deprive  them  of  the 
lemedy  by  action,  which  they  had  before  by  the  com<- 
mon  Ism ;  and  at  last  the  defendant  was  forced  to  ansvrer, 
and  he  pleaded  not  guilty,  upon  which  issue  was  joined. 
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YtarBoo^^  17  Ed.  &.  p.  538.  A.  D.  1523.      •    A.  D.  i3as. 


The  king  broogtit  his  writ  of  Quo  Warrtnto,  in  the  ^.^    j  ^  ^ 
of  Goernsej,  against  one  Symoad  Chein,  to  know  the  island  of 
by  what  right  he  daimed  ta  hive  a  warren  in  his  own^"®™.®^ 

•^  *-.T  appointed 

Iaiids.^Ciiitf :  We  claim  by  charter  of  King  £dward)by  the  king, 
'  ftther  to  the  present  kii^ ;  and  he  produced  the  char-  er*to"g]jK^t'';; 
ler,  bj  which  it  appeared  that  Edward  granted  this  ^ree  warren 
fiftnchise  while  he  was  only  prince.  Devom :  now  prayed    *"*"' 
jvdgnient  if  they  could  maintain  their  claim,  inasmuch  ad 
the  charter  which  they  produced  for  that  purpose  proved 
that  Edward  was  only  prince  at  the  time  of  the  grants 
who  therefore  could  not  make  a  yalid  grant. — Tryoaig» 
nan:  At  that  time  he  was  lord  of  that  island,  and  his  Si* 
tber  had  granted  the  whole  of  it  to  him  and  his  heirs  for 
ever,  and  thus  he  had  as  high  an  estate  therein  then,  as  he 
afterwards  had  when  he  was  crowned  king. — Scrap :  The 
defendant  claims  under  a  grant  from  the  lord  of  those 
islands,  who  held  the  estate  of  the  king  therein  by  right 
of  purchase,  in  the  same  way  as  the  Earl  of  Chester  and 
the  Bidhop  of  Durham.     It  therefore  appeared  that  his 
estate  was  good  enough  upon  such  title ;  he  afterwards^ 
aAed  the  parties  if  they  had  any  more  to  say,  ahd  they 
aasfvered — ^no ;  wherefore  be  adjourned  till  the  octarei 
of  St.  Midhael. 


Year  Book^  17  Ed.  2.  p.  538.  A.  D.  1323. 
The  king  brought  bis  writ  of  Quo  Warranto  i^ainstQuo  Warraa- 
oae  A.  in  the  ishnd  of  Guernsey,  to  kno\?  by  what  i^ight  Keilw.  Rep. 
he  claimed  the  privilege  of  holding  his  tenantry  court  JS8.S.C. 
indqiendeat  of  every  other  court  1   And  also,  in  what  Moore,  474. 
Tight  he  claimed  a  free  chase  in  his  own  lands  and  else-^*"*^  ^jj  ^?J^ 
where,  out  of  the  royal  and  other  warrens.^^/tif:   By  Quo  War* 
the  common  law  every  free  man  ought  to  bold  a  couri'^"^^ 
of  his  own  tenants,  and  hunt  in  his  own  land,  wherefore 
we  do  not  consider  ourselves  bound  to  claim  a  privilege 
which  the  common  law  has  given  us,  i^nd  does  not  lie 

[A  a  2] 
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A.  n.  i323>  in  frairchke ;  arid  ve  pray  that  of  that  we  may  be  difr- 
^  charged.-- Scrop.  We  would  advise  further  Gonceming 

your  right  to  hold  your  tenantry-court  if  this  writ  de^ 
pended  upon  that  point ;  but  you  must  answer  as  to 
the  free  chase,  for  here  is  Sir  Henry  Scrop,  who  wit* 
nesses  that  the  usage  and  custom  on  the  island  are  such^ 
that  no  man  ought  to  have  a  chase  in  his  own  land)  nor 
any  where  else  throughout  the  island,  in  the  same  way 
as  in  a  royarforest,  for  which  reason  you  ou^ht  to  an-* 
swer  to  that  point  if  you  deny  the  usage. — Cani  :  We 
claim  this  right  as  an  appendage  to  a  certain  manor,  d 
which  one  T.  was  seised,  and  he  and  his  ancestors  from 
time  immemorial  have  used  this  franchise  as  an  appen* 
dage,  until  it  came  into  the  hands  of  King  Henry,  who 
granted  this  same  manor,  with  all  its  appurtenances^ 
without  any  exception  to  William  our  ancestor ;  and 
William  our  ancestor  and  we  have  exercised  this  fran- 
chise ever  since  that  grant,  upon  which  we  found  our 
claim,  &c. — Devom :  demanded  judgment,  forasmuch  as 
they  had  acknowledged  that  the  manor  had  been  in  the 
seisin  of  King  Henry  within  the  memory  of  man»  at 
which  time  there  was  an  interruption  of  the  appendant^ 
and  the  franchise  reverted  to  the  crown,  which  could 
not,  without  a  special  grant,  be  again  separated  from  it. 
Judgment.— Scrop  to  Devom.  We  wished  to  know 
from  you  if  this  franchise  was  an  appendant  before  the  / 
seisin  of  the  king,  er  not  ?— jDcwwi.  We  are  not  ad- 
vised upon  this  point;— And  upon  this  they  had  a  day 
given  them  for  advice. 

Bro.  Ab.  Title  Incidents  and  Appendants.  FL  39.  Year 

Book,  3  Ed.  3.  S.  C 
paA.  A  man  may  prescribe  that  he  and  all  those  whose 

estate  he  hath  in  the  manor  of  D.  have  had  park  there 
from  time  immemorial  appendant,  &c.  and  this  is  good. 
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Year  Booky  4  Ed.  3.  p.  48.  J.  D.  13S1.  A.  T>.  i33i. 

Thieemen  bring  a  writ  of  trespass  against  o.'ie  A., Trespass, 
froan  wbich  it  appears,  that  whereas  the  aforesaid  B.  C. 
and  D.  had  a  free  fishery  in  the  water  of  T.,  in  a  certain 
place  called  G.,  and  there  had  mad^  a  weir  of  timber, 
stones,  and  planks,  for  the  purpose  of  confining  there 
nlmon  and  other  fish.  A.  had  with  force  and  arms 
bcoken  this  wier,  and  there  destroyed  the  timber,  stones, 
aad  planks,  to  the  damage,  &c. — Scot.  Sir,  You  must 
ooasider  that  the  supposition  that  they  have  a  free  fishery 
ffl  the  water,  in  the  manner  tliat  they  have  complained, 
involves  in  it  the  admission  that  the  soil  belongs  to  an- 
other;  whereas  by  law  they  cannot  recover  damages  for 
tbe  injuring  of  timber  in  another's  land,  and  thus  their 
writ  contains  a  contradiction  in  it,  and  he  prayed  judg- 
ment of  the  writ,  Scc—Schard.  \Vc  have  not  supposed 
that  we  have  a  common  of  fishery,  but  a  general  fishery, 
which  a  man  may  have  upon  his  own  soil,  and  gene- 
ral pasturage  also.— Scof.  Whether  it  be  general  or 
conunon,  you  assume  to  take  this  advantage  therefrom, 
as  if  it  were  in  another's  land ;  for,  if  you  meant  to 
complain  of  a  trespass  committed  on  your  own  soil,  you 
should  have  said — in  solo  suo  apud  T.  And,  moreover, 
if  it  had  been  your  own  land  you  might  have  had  your 
assize.— fFi/Ay.  Although  he  might  have  had  his  as- 
size, this  would  not  deprive  him  of  the  power  of  bring- 
ing an  action  of  trespass.  And  the  writ  is  good  enough 
without  mentioning  in  whose  soil,  for  of  that  you  may 
take  advantage  by  way  of  answer. — Stoner.  The  writ 
is  good,  wherefore  you  must  answer. — Scot,  The  soil  in 
which,  &c.  is  our  soil  and  our  free  fishery ;  and  we 
pray  judgment,  whether,  notwithstanding  the  ouster  was 
on  oar  own  land,  they  can  have  an  action  against  us  ? — 
Stoner.  If  he  had  a  firee  fishery  on  your  soil,  he  might 
Bake  an  enclosure  to  confine  the  fish. — Schard.  Ac- 
bmwledge  the  breaking  of  the  enclosures,  and  thea 
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A.  D.  1331.  avow  tlw  cause,  othenvise  they  do  not  answer.— SooC* 
Sioner.  Advise  well  upon  your  reply.— S«rf.  Sir,  we 
protest  that  we  do  not  acknowledge  that  they  have 
a  free  fishery  in  the  water  in  which,  &c. ;  bat  we 
declare  to  you  that^it  is  our  soil  and  our  free  fishery , 
and  that  they  came  and  there  made  enclosure,  and  claim- 
ed the  fishery  ;  we  ousted  them  from  thence,  as  we  law- 
fully might,  and  we  pray  judgment  if  they  can  maintain 
their  action,  Sec.  ? — Kels.  You  broke  our  enclosoie 
in  our  fishery,  and  pulled  up  the  timber,  as  we  have 
complained  against  you,  without  this  that,  &c.  Upon 
which  the  others  took  issue* 

A.  D.  1339.  Year  Booky  5  Edward  3,  p.  62.  A.  D.  1332. 

Trespass.  Lawrence  Preston  brought  his  writ  of  trespass  against 

W.  and  one  J,  The  sheriff  returned,  that  John  was  dead  ; 
upon  which  Schard  declared  against  William  (without 
noticing  J.)  that  he  had  wrongfully  come  with  force 
and  armsy  and  broken  and  entered  his  park  of  C.  and 
had  taken  and  carried  away  certain  wild  beasts,  to 
wit,  deer,  of  the  value  of  33  marks. — Schard  prayed 
judgment  of  the  count,  because  he  had  mentioned  the 
value,  whereas  a  man  cannot  put  any  price  upon  wild 
animals  ;  he  therefore  prayed  judgment  of  the  count. — 
Sioner,  Although  he  ought  not  to  have  inserted  the 
price,  yet  the  count  is  not  therefore  abateable ;  and 
JicAarnf  passed  over  that  point,  and  demanded  judgment 
of  the  writ,  because  the  writ  said  parcum  secum  frtge^ 
runt  et  asportaverunt /-when  it  ought  to  have  heenfenu 
suasy  or  feras  vide  ceperunt. — Stoner.  The  writ  can«» 
not  be  otherwise  intended. — Schard.  Writs  ought  not  to 
be  supported  by  intendment,  but  by  express  words,  &c. 

A.  D.  1387.  Year  Bookj  10  Edw.  3.  p.  20.  A.  J).  1337. 

Trespass.  The  Archbishop  of  York  brought  his  writ  of  trespass 

against  B.,  which  charged  him  with  having  entered  the 
free '  chasQ  of  the  said  Archbishop  at  B.  and  thero^ 
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hnnied  against  his  will,  &c.  afid  took  and  cartied  A.  D.  iS3f. 
awajhis  stags.-^^^A.  Atl  the  wood  concet-ning  which 
this  complaint  is  pfeferred  is  :i  common  l^base  for  all 
beasts  of  the  chase,  and  open  to  cyery  ond ;  and  we 
therefore  hunted  there  as  we  lawfully  might,  without  Ihis^ 
that  the  archbishop  has  a  fr6e  chase  there. — ffiU* 
You  ought  to  have  traversed  our  allegation,  namely ^ 
thi^you  did  not  hunt  in  the  free  chase  of  the  archbi' 
diop. — Poer.  That  would  have  been  an  admission  of 
your  right  of  free  chase. — Ston.  That  would  not  have 
been  so.  For  if  I  avow  for  damage  fesant  in  my  seve- 
ralty, it  is  no  issue  for  you  to  say^  that  it  is  not  my 
severalty,  &c. 

Bro.  Ab*  Tit.  C  Incidents  and  Appendants y  pL  11. 
Note,  that  a  forest  was  appendant  to  the  honour  of  36  Edward  s. 
Pickerings  and  the  king  gives  the  honour,  cum  periinen'*  ^^^  '^^*  ^^' 
tibus  ;  by  this  the  forest  passes,  fper  curiam)  which  ob«  Forest  ap- 
serve,  and  y^  where  the  king  has  granted  the  wardship an'honour! 
•ftbe  forest  before  to  J.N.  in  fee,  fcur  a  certain  rent, 
this  wardship  does  not  pass,  for  it  is  seva^ed  by  this 
giant,  and  therefore  is  not  appendant. 

Year  BooJcy  38  Ed.  3.  p  10.  A.  D.  1365.  A.  D.  i3(55. 

A  writ  of  trespass  was  brought  by  one  W.  K.  against  Trespass. 
one  R.  of  C. ;   for  that  he  wrongfully  entered  the  warren 
of  the  said  W.  K.  and  seized,  took,  and  carried  away  Br.  Ab.  Tres- 
his  hares,  rabbits,  and  pheasants.   And  he  declared  for  aP^'  1*^  ^^'' 
certain  quantity  of  things,  without  inserting  their  value. 
Belknap  for  the  defendant,  and  said,  That  as  to  all  of  the 
charge^  except  the  taking  of  one  pheasant,  he  was  not 
piiity ;  and  as  to  that  pheasant  we  found  it  in  our  own 
land  without  the  warren,  and  we  let  fly  our  falcon  at  it, 
iiluch  pursued  it  into  the  warren*  and  there  caught  it^ 
and  we  followed  after  and  took  it  up.    And  he  prayed 
judgment  if  this  was  any  tort. — Kir.  Since  the  de- 
fendant has  acknowledged  the^  entering  into  our  warren, 


#• 
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A.  D.  1865.  and  the  canying  away  the  pheasant,  we  pray  judgmrat 
and  our  damages.  And  as  to  the  remainder  of  the 
charge  we  are  ready  to  verify  our  writ. — Kniv.  As 
soon  as  the  pheasant  rose  without  the  warren,  your  fid- 
oon  pursued  it  into  the  warren  ;  yet  your  entry  and  as- 
portation was  tortious ;  but  inasmuch  as  issue  is  joined 
between  them  upon  the  remainder  of  the  charge,  we  can- 
not give  judgment  until  the  inquest  shall  have  been  taken 
on  the  remainder. 

Cases  in  Eyrcj  Temp.  Ed.  S.-^Ketlwe^y  148  b. 

De&ult  Quo  Warranto  was  sued  out  .against  a  person,  to 

shew  how  he  claimed  a  warren  in  his  manor  of  T.  and 
the  defendant  claimed  it  as  appendant  to  the  said  manor. 

Cro.Eliz.547.  ^'^*  You  have  no  demesne  lands  in  the  said  manor, 
and  the  other  contra. — Aldenh.  One  John  de  L.  had 
claimed  the  same  warren  as  appendant  to  the  said 
manor,  and  made  default ;  wherefore  we  pray  that  the 
warren  may  be  seized  by  the  king. — Claver*  There 
is  no  reason  that  our  franchise  should  be  seised  for 
another's  defiiult. — Scrape  gave  judgment  that  the 
franchise  should  be  seized ;  but  that  the  judgment 
should  not  be  executed  until  the  inquest  Wcis  passed. 
Quodnota^  S^c. 

Cases  in  Eyre^  Temp.  Ed.  3. — Keihoey^s  Rep.  149,  ft. 

Warren.  In  Quo  Warranto  it  was  found,  that  a  man  had  a 

Not  essential  warrcn  and  that  he  had  no  warrener  ;  and  it  was  found, 
tctiaTofT  moreover,  that  no  one  hunted  there  in  his  time,  for 
warren,  that  which  his  warren  was  granted  to  him. — Scrope  said, 
be  appointed. '"^"^^^  a  person  had  no  occasion  for  a  warrener  solely 
to  take  care  of  his  warrcn,  but  that  his  warrener  or 
any  other  of  his  servants  might  assist  one  another. 

Keilwey's  In  Quo  Warranto  the  defendant  claimed  a  warren, 

Wwrcn.^  ^  ^^'^  ^*  ^^  found   that  he  had  misused  his  warren ; 

and  moreover,  that  the  soil  belonged  to  a  stranger. 
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ind  jie  not  opposing  it^  the  warren  was  seized  by  judg-  A.  D.  t865, 

nient,  &c«  Bro.  Tit. 

-  Warren,  t* 

Cases  in  Eyrt^  Temp.  £d,  3,  Keilwey^s  Rep.  151,  b. 

A  person  shews  that  he  has  a  warren  by  the  charter  of  Royal  Char« 

King  Hrnry,  great-grandfather  of  the  present  king. —  Jhe1dn°* 

Aid.  Take  good  care  how  you  avow  this  charter,  for  imprisou- 

the  said  King  Henry  was  imprisoned,  and  was  compelled 

to  make  many  charters,  and  therefore  it  is  that  there  is  a  • 

warren  at  present,  &c. 

Year  Book,  40.  Ed.  3.  p.  i5.  J.  I).  1367.  A.  P«  i36r, 

Pr,  Kiriofiy  Serjt.  arguendo,  neither  a  fishery  or  com-  A  fishery  noc 
monare  ancient  demesne  as  the  soil  is,  for  nothin^:  ^(jei^^sj'je*^' 
ancient  demesne  but  that  which  may  be  held. — Mich.  40.  because  it 
Edw.  3.  p.  45,  c.  30.  ^Iden. 

Year  Book.  42  Ed,  3.  p.  2.  A.  D.  1369.  A.D  1369. 

Trespass  was  brought  against  one  because  he  was  sup-  lu  ade<lar«- 

posed  to  have  taken  wild  beasts  and  conies  in  plaintiffs  ^'^"  'i^  ^^^^ 

ffee  chase,  &c. — Clelr.  We  say  that  what  he  calls  his  hunting  io 

fiee  chase  was  forest  in  the  hand  of  the  king,  father  ^/j^^^^*^*^ 

of  our  present  king;  therefore  we  pray  judgment  if  cessary  for 

plaintiff  shall  be  received  to  say  that  it  is  his  free-chase  Jjj^^  ^^^ 

without  shewing:  how.— JPcwco^  And  because  you  haveheisentuled, 

^  1  o  1?-  Defendant 

made  no  answer  to  us,  we  pray  ludgment,  &c. — Kirfon,  may  plewl 

if  this  was  forest  in  the  hand  of  the  king,  it  could  not  |||;^^';»«^^^^ 
be  your  free  chase,  unless  you  had  a  subsequent  grant  out  shewing 
fiom  the  king,  therefore  yon  must  shew  how  it  Ijecame  ^^^^  ^^  ^^ 
your  chase.     The  defendant  however,  was  obliged  to  lained  it. 
pleadover,and  then  he  says  that  plaintiff  gave  him  leave 
to  hunt  in  the  said  chase,  and  that  lie  hunted  witli  another 
peison  who  also  had  leave. — Fencot.   What  grant  have 
you  i-'Kirton.  Wewill  prove  it.— F<  neat.  Because  you 
liave  pleaded  a  matter  which  lies  in  grant,  without  shew- 
ing what  grant ;  we  pray  judgment  and  our  damages  ; 
however  he  was  compelled  to  reply,  and  then  he  said  that 
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A.  D.  1369.  defendant  honted  of  hii  own  maag  and  without  su€h 
cause,  and  this  he  was  ready,  &c.    Ei  alii  i  contra* 

Year  Book,  42  E.  3.  p.  3.  A.  D.  1369. 
Grant  ofwar-  Pr.  Wiekinghamy  J.  If  the  king  grant  a  warren  to 
of'a  manor  ^^^y  ^^^  ^^  tenant  of  the  manor,  he  shall  haye  warren 
will  not  pass  through  the  whole  manor,  and  if  he  alien  the  manor, 
qucnt  con-  the  warrcn  passes  not  bj  the  grant,  because  it  b  not 
yeyance  of     appendant  to  the  manor. 


the  manor. 

A.  P.  1870.  Year  Book.  Hil.  43  Ed.  3.  p.  8.  A.  D.  1370. 

Husband  en-     Lord  Arundel  brought  a  writ  of  trespass,  and  supposed 
titled  to  a      ,     .     ,      ,  ,      ,    o«        *  .1         .«      .  , 

chase  in        by  it  that  he  was  lord  of  B.  and  many  other  yiUs,  through 

right  of  his   -nrhich  vills  he  had  a  free  chase,  the  defendant  had  entered 

wife  may  sue  ' 

alone,  for  a    hischase  and  hunted  his  wild  beasts,  (to  wit,  stags,  bucks^ 

TrespMsdont^^*'^  *"^^  '^^^  kUled  and  taken  them  away. — Kirton* 
lie  for  enter-  The  earl  hath  nothing  unless  he  be  joined  with  his  wile, 

ms  a  chase 

uxUesA  it  be  •  ^^^  named  with  her,  &c.  therefore  we  pray  judgment  of 

also  stated     the  writ,  &c. — Belknap.  It  is  a  writ  of  trespass,  and 
thateame  ^  r      j 

was  killed,     issues  for  a  trespass  done  to  the  husband  and  his  wife, 

B^t  wh*  h*"^  ^^  ^"  ^^  personality  ;  on  which  account  for  default 

escape  from  a  of  answer  we  pray  our  damages. — Kirton.  He  claims 

sowi^land     ***®  chase  on  account  of  his  seigniory,  which  seigniory  is 

maybe         in  the  realty,  therefore  his  wife  should  be  named. — 

with  little     Finchden^  J.  I  put  this  instance :  if  he  had  brought  a 

B^^'Ah  F    ^^^^  ^^  trespass,  and  had  supposed  in  it  that  he  was  lord^ 

rest,  Park      of  a  vill,  in  which  he  ought  to  hare  estrays,  and  an- 

Pl^i's^c'    ^^^^  ^^  tsikein  them,  would  it  be  a  good  plea  to  say, 

that  he  had  nothing  in  the  seigniory  unless  joined  with 

his  wife? — Kirton.  Yes,  sir,  that  is  the  case  we  are 

now  debating.— jBc/A:«a/).  No,  sir,  for  that  is  a  chattel 

Tested  in  the  husband,  and  if  he  release  it  the  wife  shall 

have  no  action  after  his  death.— JKr/o».  This  is  the 

strongest  reason  against  you,  for  if  the  husband  had  not 

released  it,  the  wife  should  haye  an  action  after  his 

death,  and  this  clearly  proyes  it  not  to  be  a  chattel 

rested  in  the  person  of  the  husband  9Xom. ^Belknap i 
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A  man  caimot  have  a  writ  erf"  trespass  because  one  eiw  j^  p.  1370, 
tered  into  his  chase,  unless  there  be  more  in  the  writ,  ""~""~"""^ 
that  is  to  saj,  unless  it  appear  that  he  took  and  carried 
awaj  his  beasts ;  whence  it  clearly  appears,  that  the 
mere  entry  into  the  chase  will  not  maintain  the  writ,  but 
the  carrying  away  only,  which  is  entirely  in  the  person- 
ality ;  and  the  cause  of  action  arises  from  the  thing  being 
in  the  personality,  tberefbro  there  is  no  occasion  for  the 
wife  to  be  named. — Mombray^  J.  In  a  writ  of  ejects 
ment  of  wardship,  where  a  man  has  nothing  in  the  free- 
hold unless  joined  with  his  wife,  in  that  case  the  wife 
must  be  joined  in  the  writ. — Kirton.  In  a  writ  of  tres- 
pass for  cutting  down  and  t  iking  away  trees,  if  the  hus- 
band hath  nothing  in  the  freehold  unless  joined  with 
his  wife,  she  must  be  named  in  the  writ  or  it  will  abate ; 
so  it  is  here  ;  and  in  that  case  the  writ  was  held  good 
by  all  the  justices. — Kirton.  We  say  that  he  had  a 
vill  inihe  same  county  called  Pleighton,  and  forty  acres 
of  land  enclosed  within  a  hedge,  which  land  adjoins  to 
D.  where  is  the  supposed  chase ;  this  vill  of  P.  is  held 
rf  the  defendant,  and  not  of  the    earl ;    these  forty 
acres  of  land  adjoining  to  the  chase  which  he  supposed 
himself  to  hare  in  B.  were  sowed  with   corn  ;   these 
beasts  comcf  from  the  chase  in  D.  and  depasture  and 
fread  down  the  com,  and  the  defendant  with  his  little 
dogs  chased  them  out  of  the  corn,  and  the  little  dogs 
pursued  them  as  far  as  D.  in  the  chase,  and  the  defend- 
ant still  being  in  these  forty  acres,  which  were  his  own 
demesne  lands,  called  back  the  dogs  before  they  entered 
mtoihecbaseof  D.andthe  dogs  stopped  without  hunting 
in  any  other  manor  in  his  chase,  and  without  this  that 
he  took  any  of  the  beasts ;  therefore  we  pray  judgment  if 
there  be  any  lost,  &;c. — Belknap.  It  is  no  plea  unless 
you  deny  having  killed  them. — Kirton.  We  know  not 
whether  they  killed  any  or  not,  therefore  we  will  not 
lay  it,  for  thoogh  the  dogs  may  have  killed  some  of  the 

9 
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A.  D.  1570.  beasts,  there  is  no  reason  that  wc  should  pay  damage^^ 
for  yfe  did  ail  in  our  power  by  calling  them  back  be- 
fore they  entered  the  chase. — Belknap.  Acknowledge 
then  that  they  killed  the  beasts,  and  await  judgment. — 
Kir  ton.  No,  sir.  1  think  that  it  was  competent  to  the 
defendant  to  chase  the  beasts  out  of  his  corn  by  little 
dogs,  but  not  with  hounds  ;  therefore,  though  the  little 
dogs  did  pursue  them  into  the  chase,  the  defendant 
having  called  them  back,  did  all  that  was  in  his  power 
and  ought  not  to  pay  damages. — Finchdeny  J.  You 
must  either  shew  and  acknowledge  the  trespass,  and  wait 
judgment,  or  you  jnust  deny  it ;  consider  of  it.  And 
then  he  adjourned  the  question  till  another  day.-— ^ 
Kirton  repeated  his  plea,  ut  suproy  and  said  in  con- 
elusion,  without  thisthat  be  killed  or  took  away  any  of 
the  beasts,  and  this  he  was  ready,  &c. — Belknap  had  it  in 
the  writ  that  he  had  killed,  taken,  and  carried  away  of 
his  own  wrong  as  he  had  counted  against  him,  and  this 
he  was  ready,  &c.  Et  aln  e  contra  et  alii  aprentici 
fuer*  en  opinion  que  mesq, — Kirton  acknowledged  that 
the  dogs  had  killed  the  beasts  in  the  chase,  in  the  pursuit 
that  they  had  made,  but  the  defendant  was  not  charge- 
able for  this;  and  it  was  said  by  some  that  if  wild  beasts 
come  into  a  persons  land  that  lies  fresh,  there  being  no 
grass  on  it,  the  landholder  cannot  chase  them  away, 
&c.    Ideo  quaere  quiafalsum  ut  credoy  &c. 

Year  Booky  43  Ed.  3.  p.  13.  A.  D.  1370. 
Awrit  in  Hugh  de  Baringham  broughtawrit  of  trespass  against 

^uwing  a^  one  J.  for  that  he  entered  into  his  warren  at  B.  and 
warren  and  hunted  hares,  conies,  peasants,  and  partridges,  and 
&comiuii^' ^^^"^  ^^^  carried  them  away. — Belknap.  We  pray 
"  there"  is  judgment  of  this  writ,  in  that  he  hath  not  supposed  in  it 
son  may  have  ^  ^hat  place  defendant  took  these  conies  and  pheasants. 
warren  in  — Kirton.  He  has  supposed  that  he  entered  into  his 
freehold.       warren  at  B.  and  from  this  place  it  must  be  intended 
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-tllal  the  cftiryiiig  away  was,  therefore  the  writ  is  good.  A>  D.  1870> 

^Bdknap.  The    writ  should  have  been  <<  in  eodem^ 

'^c.  cuniculos^  Sfc.  cepii  ei  aspartavit  /"  as  in  a  writ  of 

trespass  for  goods  carried  away,  it  must  be  said  ^*  ibi 

cepk  ei  asporiavii ;  wherefore,  &c.  and  the  writ  was 

adjudged  good. — Belknap.  As  to  what  relates  to  the 

hares,  pheasants,  and  partridges,  defendant  is  not  at  all 

guilty,  and  as  to  the  six  conies,  we  say  that  J.  has  in  the 

sasie  yill  six  acres  of  fresh  land,  of  which  land  J  •  and 

his  ancestors    have  been    seised  from  time    where* 

of,  &c.  and  hare  held  it  in  freehold,  in  which  land  he 

took  the  conies,  as  he  well  might  in  his  own  demesne 

laod^  and  we  pray  judgment  if  for  this  an  action  will  lie^ 

&C. — Kifton.  We  say  that  Hugh  is  lord  of  the  vill  of 

B.  and  these  six  acres  of  land  are  held  of  him  and  H. 

and  hb  ancestors  haye  had  warren  in  these  six  acres, 

and  in  all  the  remainder  of  the  vill,  from  time,  &c. ; 

wherefore,  since  defendant  hath  confessed  the  taking, 

we  pmy  judgment  and  our  damages ;  and  we  wish  too  to 

aver,  that  he  hath  hunted  in  other  parts  of  the  said  war« 

ren,  and  this  we  are  ready,  &c. — Belknap*  And  we  pray 

judgment  because  these  are  beasts  which  burrow  in  the 

eaifh,  and  you  have  not  denied  this  to  be  our  freehold, 

and  has  been  in  the  hands  of  the  said  J.  and  his  anoes* 

tois,  frwn  time,  &c.  and  he  doth  not  alledge  that  he  hath 

recovered  any  warren  in  these  six  acres  of  land,  nor  that 

there  ever  was  any  disturbance,  and  though  a  man  may 

have  warren,  yet  ifshouM  be  in  his  own  demesne  land; 

wherefore  we  pray  judgment,  &c. — Kirion.  And  we 

pray  judgm<Mit  because  we  are  lord  of  the  said  vill  of  B. 

and  this  land  is  held  of  us,  and  we  have  had  warren  in 

dds  land  as  in  other  land  through  the  whole  of  the  vill 

of  B.  from  time,  &c.  ;  and  he  hath  in  part  acknowledged 

the  taking;  wherefore  we  pray  judgment;  and  we  wish 

toavertoo,  that  he  hath  hunted  in  other  parts  of  our 

winen  of  A.  and  this  we  are  ready,  &c. — Belknap.  If 
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A.  D.  1370.  yott  have  warren  in  our  freehold,  jon  disturb  ub  in  th^ 
profits  of  our  land,  which  would  be  unreasonable,  for 
conies  are  beasts  of  such  a  nature  as  to  burrow  in  the 
land,  and  if  this  burrowing  were  allowed,  they  might  do 
it  through  the  whole  land,  and  then  a  man  would  never 
have  any  profit  of  his  land ;  wherefore,  ftc. — Kirion.  So  it 
may  be  said  of  partridges  and  pheasants,  f(X  they  scratch 
up  the  soil. — Fmchden^  J»  to  Kirton.  Surety  as  welliti 
theone  caseas  in  the  oiher.^^Finchdeny  J.  Whatsay yoti 
to  the  allegation  of  Kirton,  that  J.  took  conies  elsewhere 
in  his  manor  of  B. — Belhiop,  This  is  n6  plea,  unless  hib 
now  specify  where  and  in  what  part  of  the  manor  of  B. 
or  otherwise  declare  that  he  hath  taken  them  in  hi^  de- 
mesne lands  in  the  vill  of  B«  for  be  (^nnot  have  warrea 
except  in  his  demesne  iBnAs.-^Finchden,  J.  This  ii  n€> 
part  of  his  duty,  for  you  must  excuse  yourself  from  tb^ 
tort  he  bath  supposed  against  you,  for  it  is  sufficient  for 
him  always  to  maintain  his  writ,  therefore  you  must  an* 
fwer. — Belknap.  We  say  that  E.  had  a  freehold  in  B. 
to  wit,  six  acres  of  land,  and  W.  other  six  acreti,  in 
which  land  J «  took  conies  by  tbe  assent  of  E.  and  W« 
therefore  we  pray  judgement  if  we  have  done  any  wrong, 
without  this  that  we  took  or  hunted  elsewhere  in  the 
warren,  and  this  we  are  ready,  ftc.-^JTtWoit.  J.  hteHh 
hunted  elsewhere  in  our  warren  of  B.  and  this  we  are 
ready,  &c.    Ei  alii  i  a>ntra^  Sfc. 


1^-4 


YearBooky  43  Ed.  3.  p.  30.  J.  D.  1370. 
Ifaparkbe  Trespass  for  breaking  a  j»rk.'--'Belknap.  We  say 
kfrSfo?nS^*^^  the  park  is  m  the  forest  of  D,  and  tbe  kw  of  that 
being  in-  forest  is  this,  that  if  any  one  has  a  paifk  not  endosedly 
o^Th""  and  thb  be  presented  before  tbe  jasticea  of  the  forest, 
again  entitled  fheri  the  park  shatt  be  seized  into  the  bands  of  the  kfaig'^ 
men't  of  a  Ac.  We  say  too,  that  it  was  presented  before  the  juB-> 
fine.  tiees,  that  this  park  was  not  enclosed,  on  which  acbooBt 

the  justices  commanded  the  defendant  to  seiae  the 
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^  Ae  king's  hands ;  and  on  this  cmnmand  he  did  A.  D.  1370. 

mter,  ana  seiae  it  ioto  tbe  king's  hand,  and  in  entering^ 

be  br^ke  the  park  in  the  place  where  he  entered,  and  we 

pny  judgment  if  phuntiff  can  support  this  action.— Kir* 

t9§t*  And  we  proy  judgment,  because  you  have  not  de- 

aied  that  although  this  was  plaintiff  *s  park  before  the  sei« 

mre,  and  that  it  was  seised  into  the  king's  hands,  yet  this 

l^iflue  gtyes  no  title  to  the  king,  but  only  to  haye  hit 

fae  for  the  said  trespass,  and  we  say  that  we  hare  paid 

cwr  fine  to  the  king  for  the  said  trespass,  and  recovered 

our  park  out  of  the  king's  hands,  and  the  defendant  hath 

aekaowledged  the  trespass,  therefinre/  if  he  is  not  now 

pmiished,  he  will  remain  unpunished  at  all,  wherefore^ 

tcC'^Belk.  If  he  should  now  be  punished  for  this  cause 

bf  this  writ,  he  may  be  punished  again  by  a  writ  from 

the  king,  so  that  he  would  be  twice  punished,  which 

would  be  inconvenient ;  it  is  reasonable  then  that  this  writ 

should- abate ;  because  for  the  trespass  done  to  the  king 

he  would  st31  be  liable ;  wherefore,  &c.*^Kirton.  If  the 

kii^  leases  a  ward,  and  the  lessee  commit  waste,  and  the 

khig  win  not  punish  the  waste,  he  that  is  in  ward  shall 

leeover  against  his  guardian  when  he  shall  come  of  age, 

aaihaTe  bis  land  out  of  his  hands;  and  so  here,  because 

tie  king  does  not  choose  to  punish  the  trespass,  and  the 

had  is  come  out  of  the  king's  hands  by  payment  of  the 

tne,  it  appears  this  actbn  may  be  maintained,  et  ad' 

Year  Book,  EaOer,  U  Ed.  3.  p.  12.  A.  D.  1371.    a.D.1871. 

Ticspess  because  defendant  had  hunted  inplaintiff'sBr.  Ab.  War- 
Wrai.-*-£eflbeaji«  Of  the  hind  in  which  this  supposed  ^"^P^*  ^- 
kading  \oA  ^aoe,  we  are  seised  in  our  demesne  as  of  To  trespass 
Artf  descent  of  inheritance,  at  the  time  of  the  supposed  JI^J^^^'^"**"^ 
booting,  and  stiH  are  so,  where  we  hunt,  as  it  is  lawful  liberum  te- 
fer  «s- to  do,  without  this  that  we  have  hunted  on  plain-  ^  g^^^  ^i^ 
tir«luid,and  this  we  are  ready,  &c.— iTiWow.  Becauseaad  plaintiff 
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A.  I>.  1370.  he  hath  not  traversed  that  we  have  warren  there,  (as  we 
ni  usi  reply  may  have  warren  in  other  land  besides  our  own  demesne,) 
tbe  warren.  ^^  pray  judgment  and  our  damages. — Finchden^  J.  Ho 
has  answered  you  \o  all  common  intent,  for  if  you  haTe 
warren  of  the  grant  of  the  king,  his  answer  is  sufficient, 
for  the  grant  of  the  king  of  warren  may  be  in  dominici$ 
terris ;  and  he  hath  answered  well  to  this  too,  for  if  you 
have  warren  by  prescription,  as  well  in  other  lands  as  in 
your  own  demesnes,  this  should  be  alledged  ;  io  which 
the  whole  Court  agreed;  wherefore,  &c. — Kirt&n 
made  protestation  that  he  had  warren  as  well  in  other 
lands  as  in  his  own  demesnes,  and  said  that  he  hunted  in 
his  warren  in  his  own  demesne^  and  this  he  was  ready, 
&c.     f!t  alii  i  contra. 

A.  P.  iS7t.       year  Book^  Easter^  45  Ed.  3.  ;;.  7,  A.  D.  1372. 
In  ircspafes,       ^  ^^^*  ^^  trespass  was  brought  against  one  J.  of  W. 
where  the  dc-  because  he  came  io  a  certain  place  and  imprisoned  ^fae 
pleddsthat  hepl^tintiff.— JS^/fr/iflp,  J.  says.  That  he  is  forester  in  fee  of 

thTrimllf  ^^^  ^^^^^^  ^^  ®'  ^^  ^^**  *^  ^  ^^"^"^  swainmote  it  wai 
under  a  pre-  presented  by  the  foresters,  verderers,  rcgardours,  and 

Sfs°JSin*'  agistours,  and  that  the  said  plaintiff  had  taken  deer 

mote,  de  son  hunted  in  the  forest;  wherefore  the  said  defendant  came 

IS  a  good  re-  ^  ^^^  plaintiff,  and  desired  him  to  find  pledges  to  answer 

plication.      before  the  justice  in  eyre  in  that  place,  &c.  But  he  re- 

ftoo  tortde-    ^^^^  ^^  do  this,  therefore. he  kept  him  till  he  performed 

m«ne,pl.7.  the  statute,  &c. ;  and  he  demands  judgment  if  he  hath 

done  any  wrong ;  and  plamtiflP  said  he  did  it  of  his  own 

.  wrong,  and  without  such  cause,  &c.    And  this  issue 

was  received  by  the  court )  and  it  was  said,  that  before 

the  justices  in  eyre  he  should*  not  be  allowed  to  aver 

contrary  to  the  presentment  of  the  foresters,  &c. 


'^  T>.  -873.  Year  Booky  46  Ed.  3.  p.  II.  A.  D.  1373. 

Trespass  was  brought  because  defendant  fished    in 
plaintiff's  free  fishery  in  a  certain  i^h^.—Betknap. 
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Ttere  where  he  supposes  thJLt  we  fished,  &c.  in  a  certain  A.  D.  137S. 
place,  we  say  that  the  place  where  he  sujqioses  tlie  tres* 
pass  to  be  done  is  a  ^eat  water  called  Bakleswater,  which 
was  the  freehold  of  T.  his  master,  and  he  went  there  by 
kis  command,  &c. ;  without  thb  that  we  fished  in  his 
free  fishery  elsewhere ;  and  without  this  that  he  had  any 
diiogto  do  there,  &c. — Fenk.  We  pray  judgment,  for 
wehave  brought  our  writ  in  a  certain  vill,  &c.  throug^h 
which  we  suppose  that  he  fished,  &c. ;  and  this  you  deny 
not,  therefore  we  pray  judgment,  for  though  you  have 
aasweredasto  this  place,  yet  it  may  be  that  you  have 
fished  iu  our  free  fishery  elsewhere  in  the  same  vill.  And 
then  Belknap  said,  that  his  master  had  let  him  the  said 
fishery  to  farm  by  the  year ;  without  this  that  he  had  free 
fishery  in  that  place ;  and  without  this  that  he  fished  else- 
where in  the  same  viU. — Fenk,  The  said  place  is  our  free 
fishery,  and  this  we  are  ready,  &c. — Belknap.  \Vc  pray 
lid  of  him  to  whom  the  soil  belongs. — Fenk.  You  can- 
not have  it. — Finchden^  J.  Ask  him  the  reason  why  h<t 
cannot  have  it. — Fenk,  Because  he  has  the  said  soil  in 
fimn. — ftnchden,  J.  This  cannot  be  the  reason,  for  ob- 
serve where  avowry  was  made  of  a  rent  issuing  out  of 
the  land  of  the  wife,  plaintiff  had  aid  of  the  wife,  yet  the 
Acehold  is  in  tlie  husband ;  but  he  had  other  cause 
there.    Qwere,  S^c. 


Year  Book^  46  Ed.  3.  p^^.  A.  J).  1373. 

Trespass  by  the  Prior  of  Huntirigdon  against  the  bur-  j^  .^  declara- 
cresses  of  a  town,  where  the  prior  supposed  by  his  writ,tion  lor  tres- 

,      ,  ,    «  *  .  t  r    J  u  •     J    r  pass  tu  a  ht>h. 

(hat  he  and  all  his  predecessors  had  been  seised  ot  a  raa-  ^py  it  is  not 
nor  called  Heiford,  to  which  the  water  of  Ose,  within  necessary  lo 
certain  bounds,  is  appurtenant ;  and  he  and  nis  prede- 
cessors have  had  and  used  their  fishery  there,  and  this 
by  the  grant  of  King  John  ;  and  produced  his  charter, 
and  that  the  said  burgesses  had  fished  and  taken  fish 
of  their  own  wrong,  &c. ;  upon  which  the  burgesses  had 

[Bb] 
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A.  U.  1373.  aid  of  the  kiRg  as  fiirmersof  ibe  town  of  which  the  water 
is  parcel ;  and  after  the  writ  came  to  a  procedendani) 
and  divers  challenges  were  made  to  this  by  Persay,  et 
non  allocaiur,  Sec,     And  then  Persay  said,  that  the 
said  water  is  adjoining  to  the  said  town,  and  there  arc 
divers  boats  daily  carrying  victaals  to  other  places,  from 
which  the  burgesses  have  taken  castom  as  belonging  to 
the  said  town,  which  is  their  iBum  ;  and  said  that  they 
at  all  times  had  used  the  fishery  as  parcel,  &Cp  and  thej 
demand  judgment,  without  this  that  the  said  prior  and 
his  predecessors  have  had  and  used  it  as  their  fishery.—^ 
Helk :  rehearsed  that  which  Persay  had  said ;    and 
moreover,  that  the  prior  had  there  a  water  within  cer- 
tain bounds,  for  he  had  named  his  fishery,  of  which 
water  his  plaint  is,  without  acknowledging  that  they 
had  had  and  used  to  take  custom  of  the  said  water ;  and 
said,  that  be  had  a  several  fishery  in  the  same  water  at  all 
times :  without  this  that  the  said  burgesses  had  such  fishery 
from  time,  &c.—  Persay  •  Those  that  belong  to  the  town 
have  had  a  fishery,  without  this  that  you  have  a  several 
fishery  from  time,  &c,— Belknap*  You  must  not  have  so 
comprehensive  an  issue  against  us,  for  it  is  enough  for 
us  to  maintain  that  the  water  is  our  several  fishery. — 
Fmchden,  •7.  You  may  not  have  issue  against  the  prior 
in  this  manner,  for  if  the  water  is  his,  and  you  do  not 
deny  that  he  hp.d  the  water,  where  of  common  right 
a  man  shall  have  fisheif^iH  his  own  soil,  so  that  it  belongs 
not  for  him  to  make  title,  but  for  you  who  claim  the  soil. 
— Janice.  In  case  a  man  claims  to  have  estray  from  time, 
&c.  it  is  a  good  answer  for  plaintiff  to  aver,  that  he  took 
the  beasts  ofhis  own  wrong,  without  this,  that  he  had  title 
from  time,  &c. ;  and  this,  thathe  bad  the  estray s. — Finch' 
den  J  J.  That  is  not  surprising,  for  a  man  shall  not  have 
estray  of  common  right  but  by  prescription,  and  so  make 
title  in  this  manner. — Persay.  He  hath  made  a  title  m 
his  writ,  l)y  traversing  which  he  holds  us  to  prove  this  im 
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tlic  ifsue^ — Pinch  Jen  y  J.  But  he  has  more  in  his  writ  a.  D.  isrs. 
than  he  ought  to  have,  and  the  issue  must  be  taken  ac- 
cording to  law,  and  he  must  maintain  his  several  fishery 
as  a  gift  to  hipi  of  cooimon  right,  -without  alledging  con- 
tinuance  of.  time,  whereof  memory  runs  not,  &c.  Et 
Uafidi. 

Tear  Book^  47  Ed.  3.  p.  10.  A.  D.  1374.  A.  D.  i374> 

A  man  before  this  time  brought  a  writ  of  trespass  In  order  to 
against  two,  and  supposed  that  they  had  hunted  in  his  ^le  damages 
park  in  a  certain  place,  who  afterwards  pleaded  not  ^^^^'^^  statute 
guilty.     And  it  was  found  by  the  inquest  that  one  came  toribus  in 
ahme  at  a  certain  day,  and  hunted  in  the  said  park,  and  j ''\^"^'  ^.^^ 

•"  r       7  declaration 

took  certain  deer  to  the  damage  of  plaintiff  of  thirty  must  be  con- 
shillings,  and  that  the  other  came  at  another  time  by  gj^tf^j'"*"' 
himself,  and  took  a  deer  as  he  was  riding  through  theg^^  ^1^  ^-^1^ 
park,  through  which  there  was  then  a  high  road,  to  tlie  Actions  on 
damage  of   plaintiff  of  two  marks,— //awrm  prayed  j^,  .j^pj  [^[i^ 
double  damages,  and  that  they  should  be  imprisoned  l>esp.iss, 
three  years  according  to  the   statute. — Finchden^  J. 
This  action  is  given  by  the  coounon  law  ;  and  tliough 
the  statute  gives,  that  a  man  recover  great  damages  if 
he  sue  upon  the  statute,  yet  this  ousts  not  a  man  of 
his  right  of  suing  out  a  writ  at  common  law,  if  he  wish 
it,  and  by  the  common  law  a  man  shall  have  no  greater 
damages  than  the  quantity  of  the  trespass,  so  that  it 
seems  by  this  writ  you  can  have  no  double  damages  ; 
bat  if  you  wish  to  have  benefit  of  the  statute,  you  must 
make  mention  of  it,  but  you  can  by  no  means  have 
your  prayer  upon    this  general  writ.      And  tlien  it 
iras  awarded  that  the   plaintiff  do  recover  damages 
sgainst  one  \o  thirty  shillings ;  and  that  plaintiff  be 
UKrced,    for  that  defendant  was    acquitted  of  the 
tiespass  done  in-common  with  the  other,  as  he  had  sup- 
posed ;  and  also  that  he  received  the  two  marks  from 
the  other^  and  that  he  be  amerced  towards  him  ui  supra ^ 

[Bb2] 
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A.  D.  i?74.  l?ecause  h%  vraA  acquitted  of  part.    Ei  sic  vide  that  lie 
iivas  amerced  towards  the  two  separately,  by  wbich,  &c« 


Year  Booky  47  Ed.  3.  p.  92.  A.  D.  1374. 
Trespass  lies      j^  a  ^^it  of  trespass,  wherefore  with  force  and  arms 
ill  common"  he  broke  ihc  dove-cote  of  plaintiff,  and  killed  two  hua- 
against  the    j^^j  doves,  of  the  value  of  forty  shillinffs,  by  which  he 

other,  tor  He-  .  .      «.   ,        ^    ,  ,       / 

?:royin;;oid  wholly  lost  his  flight  of  doves,   and  other  wrongs. — 
(loves  in  a     //^,;^  said,  that  the  place  where  the  dove-cote  was  as- 
signed, was  held  of  the  manor  of  S.  which  is  antient  de- 
mesne of  the  king,  and  he  prayed  jiidgment  if  the  court 
would  take  notice  of  it .  Et  non  allocatur.   Then  he  said 
that  one  T.  Smith  was  seised  of  a  messuage,  in  which 
the  dove-cote  is  assigned,  in  his  demesne  as  of  fee ;  and 
he  died  seised ;  after  whose  death  it  descended  to  his  two 
daughters,  one  of  whom  aliened  her  part  to  plaintiff,  and 
the  husband  of  the  other  sister  is  defendant,  and  we  de^ 
mand  judgment,  if  an  action  can  be  maintained  against 
us  who  are  thus  tenants  pro  indiviso. — Tank,  And  we 
pray  judgment  since  by  our  writ  we  have  supposed  that 
you  have  destroyed  the  whole  flight,  and  an  action  of 
waste  we  cannot  have,  nor  other  action  ;  we  pray  then 
that  you  be  attached,  for  if  two  parceners  hold  pro  indi^ 
visoy  and  sow  the  land,  and  one  reaps  the  whole,  the 
other  shall  have  an  action  of  trespass,  tt  hoc  conceditur 
per  Finchden^  J.   So  in  this  case,  where  one  has  a  several 
right,  &c.     But  it  would  be  otherwise  with  jointeoauts, 
ift  dicebatur.     Ilaman.  If  two  have  an  ox  in  common^ 
and  one  sell  the  whole  and  retain  the  money  to  himself, 
he  shall  not  have  an  action  of  trespass  but  a  writ  of  ac- 
count.— Finch  ^  J.  \i  would  hold  good  of  one  beast  as 
well  as  of  many. — Jank.  For  cutting  of  wood  which  is 
pro  indiviso^  we  hold  that  an  action  of  account  has  been 
maintained,  and  so  with  regard  to  ward. — Finchden^  J, 
Ward,  which  is  held  pro  indiviso y  is  in  the  realty,  and 
not  severable,  sotbat  though  onet^ke  the  whole^  trespass 
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will  not  lie  but  account.  But  it  is  not  so  here,  for  here  be  A.  D.  1S74. 
may  have  an  assize,  and  become  plaintiff  for  a  moietj.  So  ' 
with  two  jointenants  if  one  disseise  theother,an  assize  lies 
foramoietj,  &c.  and  this  action  would  lie  for  him  as. 
well  as  an  assize,  not  so  in  case  of  ward. — Tank.  So  ho 
might  name  his  companion  and  claim  the  whcde.— 
Fmchden^  J.  Yes,  but  there  he  would  be  amerced,  and 
judgment  would  be  given  for  him  to  hold  in  severaltj  in 
such  case,  &c.  bj  which,  &c. — Hasty.  Proceed.  —The 
writ  is  good  enough,  and  our  plea  b  io  the  action  for  the 
moiety,  &c. — Hasty.  As  it  was  before  said  that  one  T. 
Smith  was  seised  of  the  ^said  tenement,  &c.  and  died 
seised,  after  whose  death  they  descended  to  Is.  and  Ka« 
therine,  as  io  the  two  daughters  of  J ;  Katherine  granted 
what  belonged  \o  her  to  plaintiff,  and  the  other  took  John 
Berdwicke  the  defendant  to  husband. — Rob.  Plaintiff 
broke  the  door  of  the  dove-cote,  and  we  have  and.  took 
the  young  doves,  and  we  pray  judgment  if  we  committed 
any  (ort,  Scc.—^Finchden^  J.  What  say  you  to  Ihe  old 
doves  ? — Hasty.  We  will  imparle,  &c.  and  then  said  a# 
before,  without  this,  that  he  took  no  old  doves,  and  this 
we  are  ready,  &c.  To  which  it  was  rejoined,  that  the 
freehold  was  alone  in  the  plaintiff,  and  this  we  are  ready, 
&c.    Et  alii  i  contra. 

'^^— -M      -  I  I  1  -■■!■■■         I  1       J        I  ■        ■ 1    ^^^-^^^  __^ ^ _ ^^^ 

Year  Book,  2  Hen.  4.  p.  8.  A.  D.  1401 .  A.D.hqk 

In  a  writ  for  a  trespass  done  at  Stokefield,  de  riparia  a  fishery 
suaseparaliy  &c.  and  also  of  divers  other  trespasses. —  lendecruiukr 
Hill.  You  can  have  no  action,  for  we  say  that  the  plain-  a  sututc 
tiff  was  bound  in  a  statute  staple  at  Cicester  to  the  now  ^  P  ®' 
defendant,  to  pay  him  a  certain  sum  of  money  at  a  cer- 
tam  day,  which  is  now  come,  and  that  the  now  defend- 
ant has  sued  out  execution,  has  the  lands  in  which  the 
fishery  is  supposed  to  be  in  execution,  &c.  and  he  has 
fished  there  ag  is  lawful  for  him  to  do,  &c.  therefore  we 
pray  jtidgment,  Scc—Skrene.  To  this  wc  answer,  that 
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A  D.  1401.  the  lands  were  not  In  the  hand  of  the  plaintiff  at  the 
time  of  the  extent  made  ;  and  also  that  the  river  was  not 
extended ;  for  nothing  can  be  extended  but  the  land  and 
the  wood,  as  appears  by  the  extent,  therefore  we  prajr 
our  damages, — HilL  And  we  pray  judgment,  because 
you  deny  not  the  acknowledgment  of  the  staple  made  by 
you,  nor  that  the  lands  were  in  the  hands  of  plaintiff,  at 
theday  of  acknowledgment,  and  ever  since,  &c.  And 
as  to  what  you  say  about  the  day  of  the  extent,  no  law 
commands  us  to  answer  to  what  you  alledge  about  the 
river  not  being  extended,  since  you  do  not  deny  that  the 
land  was  extended,  and  livery  in  fact  made  to  us ;  we 
pray  then  that  you  may  be  barred,  et  sic  adjudicium^-^ 
Skrene,  According  to  the  method  of  this  plea,  when  a 
writ  issues  to  extend  the  lands  of  any  one  by  force  of  a 
statute,  it  gives  no  other  warrant  but  only  to  extend  the 
landb'ofthe  persoa  who  entered  into  the  recognizance,  but 
makes  no  mention  of  the  lands  which  he  had  at  the  day 
of  the  recogni2aDce  made,  or  at  any  time  since,  but  only  of 
the  lands  which  he  had  at  the  day  of  the  extent ;  and 
then,  when  the  sheriff  hath  returned  that  he  hath  no  land, 
another  writ  shall  issue  to  extend  the  lands  which  he  had 
tt  the  day  of  the  recognizance,  or  at  any  time  since  i  quod 
quart. — Hankford.  If  water  runs  through  my  land, 
of  which  livery  has  really  been  given,  shall  not  this  pass 
in  execution  ? — TirwU*  1  think  not  unless  it  were  ex- 
tended.— Thirning.  If  it  is  of  more  value  afterwards 
than  it  was  at  the  time  of  the  extent,  as  by  reason 
of  ward,  wreck,  or  escheat,  or  other  casual  profit,  you 
may  come  in  and  shew  that  matter  to  the  court,  and 
have  a  scire  facias  against  him  who  sued  out  execution, 
&c.  for  by  these  mesms  he  is  nearer  getting  his  money^ 
&c.  and  you  shall  have  livery  so  much  the  sooner ^  &c*. 
And  so  it  is  in  this  case. 
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Year  Book,  HiL  3  Hen.  4.  jj.  12.  A.  />.  1402.  a.  D.  1409. 
Trespass  was  brouglit  against  one,  supposing  that  he 
had  fished  in  plaintiff's  free  fishery  in  a  certain  vill,  on 
the  daj  of  St.  Michael,  to  which  defendant  replied,  that 
plaintiff  is  lord  of  the  said  vill,  &c.  and  made  one  J.  his 
bailiff,  who  leased  the  said  fishery  to  the  defendant  for 
years,  during  which  term  he  fished,  &c.  and  he  prayed 
judgment  if,  &c- — Tt^L  Sir,  you  clearly  perceive  how 
be  supposeth  that  our  bailiff  hatli  hased  to  him,  and 
hath  not  pleaded  by  what  warrant  the  bailiff  made  this 
lease,  bat  because  he  knew  thb,  &c.  he  prayed  judg« 
ment.  Sec.  But  he  dared  not  demur,  but  said  that  he 
fished  since  the  end  of  his  term  ;  and  this  he  was  ready> 
&c.  Et  alii  i  contra^  Sfc.  Vid.  M.  41  Ed.  3.  fol.  26. 
That  a  bailiff  cannot  change  the  avowry  of  his  master 
to  his  disadvantage. 

Brooks  Abr.  Title  Warren,  pi.  5. 
Recorded  by  Thime.  If  the  king  grants  a  warren  to  a  Year  Book, 
man  and  Lis  heirs,  without  mentioning  his  assignS|  andg^i^^°*^'^* 
the  tenant  aliens  the  land,  the  assignee  shall  have  warren } 
nevertheless  it  seems  that  it  must  be  understood  that  he 
aliens  the  land  and  grants  the  warren  expressly,  for  it 
seems  the  warren  will  not  pass  without  express  words. 

Year  Book,  Trin.  5  Hen.  5.  page  I.  A.  D.  1418.  A.  T).  i4i3. 
A  writ  of  trespass  was  !)rought  against  many,  because 
they  had  broken  plaintiff^s  park  and  bis  wild  beasts 
there,  &c.  And  one  of  defendants  came,  against  whom 
plantiflT  counted,  that  he  with  others  named  in  the  writ, 
on  such  a  day  and  year,  &c.  broke  his  park  and  there 
kmitedy  &c.  and  his  wild  beasts  wilfully  killed  in  their 
moDg^  &c.;  to  which  defendant  pleaded  not  guilty  ;  and 
ttejury  came  and  were  charged,  and  it  was  said  in  evi- 
dence for  plaintiff  at  the  trial,  that  they  ought  not  to  1x5 
charged  to  find  whether  the  trespass  was  done  on  the  day 
aUedged  in  the  w  rit  or  on  any  other  day,  and  th  is  was  held 
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A.D.  1418.  by  the  whok  court ;  upon  which  theinqnest  cameand  said 
that  defendants  entered  plaintifi'^s  park  to  hunt  the  wild 
beasts  and  kill  them,  but  he  killed  none  to  the  damage 
of  plaintiff  of  40^.  to  wit  two  marks  for  the  trespass  and 
one  for  the  costs,  &c«  — //i///  said  to  the  jury)  that  th^ 
damages  were  too  little,  for  in  this  case  they  ought  to 
assess  the  damages  higher  because  this  offence  was  for;? 
bidden  by  statute ;  so  this  trespass  \^  as  not  like  a  commoQ 
trespass,  &c. — Strange  prayed  judgment  against  him 
who  was  found  guilfy ,  and  released  his  action  against  the 
rest,  &c. — //f///,  by  advice  of  his  companions,  awarded 
that  plaintiff  should  recover  against  him  who  was  found 
guilly  40*.  assessed  by  the  jury,  to  wit,  two  marks  for  the 
trespass  and  one  for  his  costs,  and  besides  this  40*.  taxed 
by  the  court  for  his  costs;  and  that  defendant  be  takeii 
and  imprisoned  for  three  years,  and  that  heriiake  fine  to 
the  king  ;  and  that  at  the  end  of  three  years  he  shall  find 
sufficient  sureties  that  he  do  so  no  more,  and  that  if  he 
cannot  find  sureties  he  abjure  the  realm. 

Qucere — Since  the  plaintiff  had  released  the  action 
against  the  others  what  should  be  done  ? 

A.  D.  I4g5.    Bishop  of  Canterburt/  and  others  r.  Ostbert  and  others^ 

S.  Hen.  6.  A.  D.  U95. 

Bro.  Ab.  An  action  of  trespass  was  brought  by  the  bishop  of 

loM?  War-    Canterbury  and  others  against  one  Osebert  and  others. 

ren,  pi.  i.S.  The  writ  was  quare  vi  et  armis  zcarrcnam  suam  in 
certa  villa  i72irav€runfy  Scc.—Bolf  prayed  judgment  of 
the  writ,  because  the  soil  where  the  plaintiff  claimed  his 
warren  was  the  defendant's  freehold,  and  in  that  case  the 
defendant  could  not  be  said  io  enter  into  his  own  freehold 
with  force  and  arms,  and  therefore  prayed  judgment  of 
the  -writ.— -Strange.  Notwithstanding  any  thing  the  de- 
fendant has  said  we  demand  judgment  whether  our  writ 
be  not  sufficient.— CocZam,  It  appears  to  me  that  the  writ 
should  abate,  for  let  us  suppose  that  the  tenant  for  a  terra 
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of  yean  brings  a  writ  of  trespas$  against  his   lessor.  A.  D.  1495. 
not  as  lessor,  that  he  with  force  and  arms  entered  into  hi^ 
close^  &c.  the  defendatit  pleads  that  he  let  the  land  iq 
question  to  him  for  a  term  of  jrears  which  still  continues, 
and  I  say  this  matter  being  shewn  abates  the  wrjit  ofvi  et 
(trnns.-^Babingion.  It  appears  to  me  that  the  writ  is 
good^quarevietarmisintraverunt  warrenam^  and  not 
in  sobim,  for  if  the  writ  had  been  quari  vi  et  armts  in 
sofumy  S^c*  the  writ  would  have  abated,  for  the  soil  be- 
longs to  the  defendant,  but  the  warren  to  the  plaintiff, 
and  therefore  a  writ  of  trespass  will  be  maintainable 
against  him  who  is  tenant  of  the  land,  quare^  &c.     If 
I  have  a  common  appendant  on  your  land,  and  I  put  in 
Biy  cattle  to  use  the  common,  and  you  come  and  take  my 
beasts,  I  say  that  I  shall  have  a  good  writ  of  trespass  vi  et 
^rmis  against  you,  declaring  that  you  come  onmy  com- 
mon with  force  and  arms  and  take  my  beasts ;  so  in  this 
pase. — Pasion  to  tbe  same  eilect.     And  let  us  suppose 
that  I  have  distrained  on  my  real  tenant  for  certain  rent 
in  arrear,  he  makes  a  rescue  from  me  with  force  and 
arms,  1  shall  have  for  this  a  writ  of  rescue  with  force  and 
arms,  and  it  shall  not  ho  pleaded  that  the  place  in  which 
&c.  v^as  his  free  tenement^  no  more  in  the  case  at  bar. 
Wherefore,  &c. — li^if*  Sir,  1  admit  that  in  such  case 
you  witl  have  a  good  writ  of  rescue,  supposing  the  res- 
cue was  vi  et  armis  /  but  if  the  writ  be  quod  intravH  Di  et 
armis  etrescussum  fecit y  the  writ  might beabated,  because 
(as  has  been  well  remarked)  one  cannot  enter  upon  his 
own  soil  with  force  and  anas ;  and  the  law  is  the  same  in 
the  case  at  bar  as  if  tbe  writ  be  'quart  vi  et  armis  intrave^, 
iwn/^&c.  it  abates.   So  there  is  a  difference  where  there 
is  in  the  writ  this  uord  (intrwil)  and  where  there  is  not^ 
and  such  is  the  case  at  bar  ;  if  this  word  (intraverunty} 
iiad  not  been  in  the  writ,  it  might  have  been  sufficient  ^ 
but^asit  is^  the  writ  abates^  wherefore,  Scc-^Cotton* 
to  tbe  eaoie  efiect.    iuod  as  to  what  Babingten  has 
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A.  D.  14<5.  said*  that  because  not  the  warren  bat  the  soil  is  the 
defendants,  the  vrvX  is  good,  vi  ti  armis  in  warrenam 
intravit^  sir,  as  it  appears  to  me;  it  will  be  all 
one  whether  it  be  ^^  quare  vi  et  armis  in  warrenam 
intraverunty**  or  "  quare  vi  et  arms  in  solutn^*^  &c. 
for  the  warren  is  upon  the  land,  for  by  his  writ  it  is 
alledged  that  they  take  certain  conies,  and  that  he  has 
warren  and  conies,  and  the  warren  is  in  effect  on  the  same 
land,  for  they  burrow  and  scratch  in  the  land,  and  so  the 
land  b  the  cause  of  his  warren,  in  which  case  it  can* 
not  be  said  that  he  enters  upon  hb  warren  with  force 
and  arms  unless  he  enter  upon  the  land ;  wherefore,  &c. 
— Strange.  We  will  suppose  that  one  grants  me  the 
vesture  of  his  land,  and  afterwards  the  grantor  comes 
and  reaps  the  corn  and  carries  it  to  his  own  barn ;  I  say 
that  1  shall  have  a  good  writ  of  trespass  against  him  for 
it,  and  quare  vi  et  armisy  &c.  So  here,  &c. — Martin. 
This  cannot  be,  for  (as  has  been  well  observed)  one  can- 
not enter  into  hb  own  freehold  with  force  and  arms,  and 
ihe  case  at  bar  and  the  case  of  the  common  are  all  one. 
And  as  it  appears  to  me  it  will  be  bard  to  maintain 
the  writ  ^^  vi  et  armis^^  in  either  of  these  two  cases, 
for  the  common  b  annexed  to  the  land,  and  so  b  the 
warren.  Wherefore  the  plea  which  the  defendant  pleads 
is  good.  And  let  them  demur  if  they  please,  at  their 
peril.<--2Zo//e.  Sir,  our  claim  is  in  abatement  of  the 
whole  writ. — Martin.  It  b  not  so,  wherefore,  &c. — 
Bolfe*  Sir,  as  to  the  writ,  in  as  much  as  it  is  vi  et  armisy 
we  demand  judgment  for  the  above  cause  et  alii  d  contra 
et  sic  adjudicmm.  As  to  the  chasing  we  pray  judgment ; 
and  as  to  the  whole  chasing  in  two  vilb,  that  is  to  say  in 
B.  and  C.  not  guilty.  And  this  he  is  ready,  &c.  And 
as  to  any  chasing  in  C.  D.  action  ought  not  to  he  main- 
tained. For  you  have  Obson,one  of  the  defendants,  who 
says,  that  the  same  land,  in  which  it  is  alledged  that  we 
ought  to  chase,  b  held  of  the  earl  of  Arundel,  who  b  un- 
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dor  age,  and  in  the  guardianship  of  the  king,  and  not  of  A.  D.  iit5. 
full  age,  \%hich  belongs  to  the  same  Obson  and  Robert 
the  lord  of  Pomnings,  and  to  Richard  the  lord  of  Scalis, 
and  he  entered  and  chased*,  as  it  iiras  lawful  for  him  to 
do.  And  yve  demand  judgment,  if,  without  shewing  how 
he  has  warren,  an  action  ought  to  be  maintained ;  and 
this  he  pleads  for  Obson,  and  as  to  all  the  other  deFcn* 
dants  he  pleads  the  same  plea,  and  shews  that  thej 
were  servants  to  Obson  and  to  the  others.  Wherefore 
they  entered  bj  their  command  and  chased  and  took  two 
conies,  &c.  Wherefore,  &c.~5/ra/fge.  To  this  we  may 
say  that  the  plaintiffs  are  seised  of  the  manor  of  B .  in  their 
demesne  as  of  fee,  of  which  manor  they  and  all  those 
whose  estate  they  have,  have  been  seised  of  the  said 
manor  and  have  had  warren  appurtenant  to  the  same  ma* 
nor  in  the  same  land  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary.  Which  matter  we  will 
maintain.  Wherefore,  in  as  mucE  as  they  have  ac- 
knowledged the  chasing,  we  pray  damages.— /fo(f.  Fot 
how  many  do  you  plead  this  ?^^Strange*  For  all,  against 
sil.^H'off.  To  this  we  say  that  the  plaintiff,  and  also  the 
duke  of  Lancaster,  whose  estate  the  plaintiffs  have  in  the 
said  manor  of  B.  in  which  they  claim  to  have  chase, 
ha?e  come  oftentimes  upon  the  land,  in  which,  &c. 
have  in  their  own  wrong  chased  there,  and  sometimes 
topk  two  leverets,  and  sometimes  three,  against  the  will 
of  the  said  persons  to  whom  the  freehold  belongs,  and 
against  the  will  of  the  persons  whose  estate  they  have  in 
the  land.  Without  this,  that  the  plaintifl^,  or  those 
whose  estate  they  claim  in  the  manor,  have  had  chase 
from  time  whereof  the  memory,  &c.  Wherefore,  &c. 
-Grange.  The  plaintiffs  and  all  those  whose  estate 
they  have,  have  chased  there  for  time  whereof,  &c. 
And  this  they  are  ready,  &c.  Ei  alii  i  contra.  And^ 
Note,  that  it  was  said  by  Martin  in  his  plea,  a  man  wiQ 
Boi  be  allowed  to  prescribe  to  have  a  chase  without  the 
ymd  ^^  in  dominicis  suis  i€rri$j*  by  ivhich  is  meant  all 
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A>  P.  i4gg.  the  lands  whioh  arc  within  that  his  signiory  and  tc» 
nure,  and  in  no  other  lands,  for  by  the  words  in  domini'r 
CIS  suis  terris  is  understood  the  demesne  lands,  and  no 
others,  without  the  signiory,  and  not  holdenof  him,  a  man 
will  not  be  permitted  to  prescribe,  for  be  cannot  have  a 
.  warren  unless  by  grant  of  the  king,  or  by  patent,  and  not 
by  prescription;  they  ought  to  shew,  however, that  the 
land  in  which  they  claim  to  have  warren  has  been  held 
of  theni  in  their  fee  and  signiory.     And  for  this,  quanre, 

Brooke  Ab.  Tit.  Trespass,  pi.  10. 

Year  Book,        Trespass  vi  et  armis  in  liberd  warrend  sudapud  />. 

SHen.  6, 12.  if^ravit  and  chased,  &c.-^Boff.  The  soil  in  which,  &c. 
is  the  defendant's  freehold,  and  therefore  he  cannot  enter 
into  his  own  soil  vi  et  arm is-^ Judgment  of  the  writ. — 
Babington.  The  writ  is  for  the  entry  into  the  warren  and 
not  into  the  soil,  and  the  soil  may  be  the  defendant's  and 
the  warren  the  plaintiff's,  &c.  Wherefore,  &c.— il/ar<w* 
says  as  to  the  residue  thai  this  clearly  does  not  go  to  the 
whole  writ,  wherefore  liolfe  pleads  to  the  chasing. 


•nmm^immmmm^-^,^ 


Henry  Archbishop  of  Canterbury/  v.  W,  2\  and  others. 
S.  Hen.  6.  p.  55.  pL  34.  A.  D.  1425. 
F.  N-  B.  86.      Trespass  was  brought  by  Henry  Archbishop  of  Can- 
titiePro'perti^^^i'l'Ufy  ^nd  others  against  W.  T.  and  others,  for  that 
pi.  10.— 7       the  defendants,  on  a  certain  day,  &c.  entered  into  their 
warren  with  force  and  arms  in  such  a  place,  and  there 
chased  and  took  their  hares,  &c. — Rolf  prayed  judg- 
ment of  the  writ,  for  the  writ  is  this,  ^^  Quare,  Sfc.  in 
warrenyiam  suam^  S^c.  intraverunt  et  tnille  lepores  cepe* 
runt  et  asportaverunt^  &t."  In  that  case  the  writ  should 
have  been  "  lepores  suosj"  as  where  in  a  writ  of  trespass 
of  certain  trees  the  writ  should  be  Quare  arbores  suas 
velbladasua,  &c.  otherwise  the  writ  abates;  so  here. 
'^Babington.   In  that  case  I  grant  that  the  writ  should 
he  so,  viz.   ^^  arbores  'suas  et  blada  sua,^  for  the  writ 
does  not  lye  for  him  except  that  the  true  property 
^ust  be  stated  expressly  in  the  writ^  and  this  by  that 
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iroid  (sua)  ;  but  it  is  not  so  of  hares,  or  other  beasts  A.  D.  uH* 
of  warren,  for  the  true  property  of  them  does  not 
belong  to  him  to  whom  the  warren  betongs ;  for  they 
belong  to  him  by  reason  of  the  warren,  i.  e.  while  they 
are  within  the  warren,  and  if  they  go  out  of  the  warren, 
it  is  btwiiil  for  any  man  to  take  them ;  and  I  shall  not 
have  an  action  for  this ;  which  clearly  proves  that  the  true 
property  of  them  is  not  in  me  who  am  the  lord  of  the 
warren,  and  therefore  the  writ  is  good  for  stating, 
"  quodceperunt  mille  lepores^^'*  without  any  thing  more, 
and  this  was  the  opinion  of  the  whole  court. 


VAhbe  de  Dieu  v.  J*  S,  and    others j  7   Hen.   6.a.  D.l4f#. 

J.  D.  1429. 
The  Abbot  d'Dieu  brings  a  writ  of  trespass  against 
J.  S.  Knight,  and  J.  S.  Esq.  He  alleges  in  his  writ  that 
the  defendant  <^  liheram  chaceam  suam  apud  le  Beine  in- 
iraverunt  etferasy&c.  ibidem  ceperunt  ei  asporiaveruni,*^ 
— Chaunt.  For  the  defendant,  says  that  the  king  is  seised 
of  the  forest  of  N.  iu  his  demesne-  as  of  fee  ;  and  w^ 
say,  that  there  is  this  custom  firom  time  immemorial,  that 
if  any  wild  beast  go  out  of  the  verge  of  the  forest  into 
any  chase  or  warren  adjoining  to  the  said  forest,  that  the 
fi>resters  of  fee  of  <he  said  forest,  or  any  of  them,  or  their 
servants,  may  enUT  the  chase  or  warren,  or  other  close, 
and  with  small  dogs  chase  back  the  wild  beasts  of  the 
king  into  his  said  forest.  And  it  i^  said,  moreover,  that 
the  said  defendants  are  foresters  of  fee  of  the  said  forest, 
that  the  wild  beasts  had  entered  the  chase  of  the  plain- 
tiffis,  and  the  defendants,  as  foresters(according  to  the  cus- 
tom) entered  and  drove  the  beasts  back,  and  we  demand 
jlUjdgmeot,  if  the  king  should  not  be  consulted  before 
iinlher  proceedings. — NevUon.  There  is  a  difference 
between  the  aid  prayer  of  a  common  person  and  the  con- 
sulting the  king  in  a  writ  of  trespass,  for  before  the  de* 
fendaxit  has  the  aid  of  a  common  person  he  shall  plead 
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A. D.  U99.  to  the  issue;  but  tlie  kiii{(  shall  be  consulted  before 
issue.  So  where  a  man  justifies  in  right  of  the  kin^,  his 
justificatioQ  ought  to  be  good,  and  in  this  case  he  jus« 
tifies  that  by  force  of  a  castoro,  for  which  a  custom  can- 
not exist.  For  he  says,  that  there  is  a  custom  that  when 
the  king's  wild  beasts  go  out  of  the  forest,  the  foresters 
shall  follow  and  chase  them ;  and  this  cannot  be,  for  im« 
mediately  after  they  are  without  the  verge  of  the  forest 
the  property  is  out  of  the  king^  for  the  possessor  of  land 
creates  the  property  in  such  beast ;  for  if  a  man  hunt  in 
my  park,  I  must  declare,  ^^  quodparcum  f regit  et  feras 
ibidem  cepity^  &c.  but  not  ^^  fexus  mem^^  for  if  they 
are  out  of  my  park  "  occupanti  conceditur.*^  So  you 
have  declared  that  the  beasts  were  out  of  the  forest,  and 
inasmuch  as  the  property  is  out  of  the  king  and  in  us, 
by  reason  that  tliey  were  in  our  chase,  so  there  cannot  be 
a  custom  that  any  one  should  enter  my  close  and  take 
my  beasts,  so  this  is  not  sufficient  cause  for  having  aid* 
Wherefore,  Scc^^Qtckain.  If  a  stag  goes  out  of  the 
forest  and  the  foresters  follow  him  and  make  proclama« 
tion  in  the  next  vill,  after  such  proclamation  it  is  not 
lawful  for  any  one  to  take  him. — Babington.  But  whe« 
ther  such  a  custom  can  exist,  or  not,  the  defendants  can- 
not try  this  issue  without  the  aid  of  the  king,  in  whose 
right,  &c.  And  they  have  pleaded  an  interest  in  the 
king  which  cannot  be  tried  without  makinghim  a  party. 
Wherefore  petition  the  king,&c. 

A.  D.  1431.  ^^^^  Booky  9  Hen,  6.  p.  2.  A.  D.  1431. 

*"*"""""*"""*"  Lord  Fitzwalter  brought  an  action  of  trespass  for 
breaking  his  park,  &c.  and  taking  divers,  to  wit,  four 
deer,  against  A.  andB.  who  pleaded  not  guihy;  and 
A.  was  found  guilty;  and  as  to  the  breaking  the  park 
and  taking  the  deer,  40/.  damages  were  given  against  him. 
And  B.  was  found  not  guilty,  and  upon  that  the  plaintiff 
prayed  special  judgment  upon  the  Statute  of  West.  1. — 
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Ifewion*  The  action  lay  at  common  law,  and  the  pe«  A.  D.  I43i. 
natty  is  given  and  increased  by  the  Statute.    But  the 
Statate  dees  not  give  a  new  writ,  therefore  the  judgment 
shall  be  according  to  the  Statute. — Ifolf.  By  no  means, 
far  then  the  writ  should  say  contrary  to  the  statute,  for 
there  is  a  statute  against  ravishing  a  woman  with  the 
goods  of  her  husband  ;  and  an  action  lay  at  common 
law  likewise  in  that  case.    And  now,  if  the  husband  has 
leooorse  to  the  general  action  which  lies  at  common  law, 
lie  shall  have  no  other  judgment  but  that  which  the  com* 
moQ  law  gives,  &c.  So  it  is  in  this  case. — Babington. 
What  an  action  is  brought  at  common  law  no  other 
jadgmeot  shall  be  given  but  that  by  common  law.    And 
especially  when  a  statute  is  made  which  provides  a  fur- 
ther penalty,  and  an  action  may  be  maintained  upon  this 
statute,  and  the  plaintiff  refuses  this  andavails  himself  of 
the  action  at  comnuui  law,  I  say  he  shall  have  no  farther 
advantage  than  the  common  law  allows.     But  when  an 
action  lies  at  common  law,  and  a  statute  is  made  relating 
to  thesame  subject,  which  gives  a  greater  penalty  than  that 
at  common  law,  and  one  cannot  maintain  an  action  on  the 
statute,  but  in  the  same  form  as  that  at  common  law,  in 
such  case  the  plaintiff  shall  have  the  advantage  of  the 
st^te,becaiiHC  he  cannot  have  another  writ,  &c. ;  and 
the  distinction  is  a  sound  one. — Paston,  In  my  opinion 
the  plaintiff  in  this  case  shall  have  special  judgment,  for 
thestatute  is  general,  because  in  every  case  in  which  a  man 
transgresses  the  statute  he  incurs  the  penalty  of  the  sta- 
tute, and  if  he  is  indicted  and  attainted  of  this  he  shall 
be  fined  according  to  the  statute,  notwithstanding  the  in- 
&tment  makes  no  mention  of  the  statute. — Babington. 
1  doubt  it,  for  every  indictment  is  the  action  of  the 
king. — Cottesmore.  There  is  a  statute  de  monialibus 
atductis^  and  a  writ  of  trespass  lies  at  common  law,  and  it 
is  at  any  one's  option  to  bring  the  action  at  common  law 
or  on  the  statute,  which  two  modes  of  proceeding  require 
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A.  D.  1431>  ditferent  judgments. — Cand.  This  is  by  the  cxj>ress 
words  of  the  statute ;  and  in  the  writ  of  waKte,  which  lies 
in  any  case  at  common  law,  the  party  shall  have  da- 
mages and  his  judgment  accordingto  the  statute,  not\vith« 
standing  the  writ  makes  no  mention  of  the  statute. — 
Babmgton.  In  special  assize  the  plaintiff  shall  recover 
double  damages  if  the  defendant  is  found  a  disseisor  by 
force  of  the  statute,  and  yet  the  writ  makes  no  mention  of 
the  statute,  and  the  reason  is  as  before,  becnuse  there  is  no 
other  form  of  a  writ  of  special  assize  than  that  which 
lay  before  the  statute.  But  in  this  case  at  bar  the  plain* 
tiff  might  have  brought  his  writ  upon  the  statute. — 
Pas  ton.  These  damages  are  too  great,  and  therefore  we 
ought  to  diminish  them,  &c. — Chant.  Sir,  you  cannot, 
for  you  may  increase  but  you  cannot  diminish,  &c. — 
Cottesmore.  Why  cannot  we  as  well  do  one  as  the  other. 
— Newton.  For  then  the  party  ca&not  have  attaint  for 
the  damages. — Babington.  He  may  nevertheless  very 
well  have  attaint  in  my  opinion,  for  notwithstanding  the 
court  diminishes  his  damages^  still  the  false  oath  is  not 
excused  on  this  aecount ;  in  like  manner,  if  the  jury  give 
too  small  damages  and  the  court  increase  the  damages, 
still  the  party  may  attaint  the  jury  for  giving  too  small 
damages.  Gcdred.  By  no  means,  for  you  will  not  in- 
crease the  damages  but  at  the  special  prayer  of  the 
plaintiff.  And  there  is  no  reason  why  the  party  shooM 
have  this  advantage  and  the  power  of  attainting  too. — 
Pastony  to  the  plaintiff.  Why  should  you  not  be  amerced 
twice  to  the  king  in  200  shillings,  for  every  default  in  a 
plea  at  bar  shall  be  amerced  in  100  shillings,  and  one  of 
the  defendants  is  found  not  guilty,  except  of  breaking 
the  park  and  killing  one  deer,  and  you  have  stated  four 
deer  to  have  been  taken,  so  your  writ  is  incorrect,  there- 
fore you  shall  be  amerced  in  100  shillings ;  anditwasalso 
found  that  one  of  the  other  defendants  was  notgnilty,  for 
which  you  shall  be  amerced  another  100  shillings. — Chant 
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It  is  an  entire  yerdict  and  one  original  writ,  &c.    And  in  A.D.usi, 
teplerin,  18.  Ed.  S.  tbe  defendant  avowed,  and  issue  was 
taken  that  the  place  in  which,  &b.  was  out  of  tbe  plaintiff's 
fee,  and  yet  he  was  not  punished  according  to  the  statute 
of  Marlebridge,  because  tbe  action  was  not  founded  on 

the  statute,  &c.  47  Ed.  S,  10.  12  H.  4,  3. 

•- — ■ •  ■ 

Year  Book^  Michas.  10  Hen.  6.  p.  9.  A.  D.  1432.      a.  D.  148«. 

A  man  brought  a  writ  of  trespass  against  another  for 
entering  his  dove-cote  and  taking  200  pigeons  and 
other  goods  with  force  and  arms,  &c. — Chant.  As  to 
coming  with  force  and  arms,  &c.  and  as  to  the  other  goods, 
&c.  we  plead  not  guilty  ;  and  as  to  the  entry  and  taking 
of  the  pigeons,  plaintiff  can  maintain  no  action,  for  we 
say  that  before  tbe  supposed  trespass  in  the  same  yill  you 
gave  us  licence  to  enter  into  the  said  dove-cote  and  to 
take  pidgeons,  therefore  we  did  enter  and  take  them,  as 
we  well  might ;  and  we  demand  judgment  if  the  action 
will  lie. — Newton.  You  entered  with  force  and  arms  of 
your  own  wrong,  without  this  that  we  gave  you  a  li- 
cence.   Preit  et  alii  i  contra. 

Year  Book,  Michas.  10  Hen.  6.  p.  16.  A.  D.  1432. 

In  a  writ  of  trespclss  for  entering  his  warren  and 
taking  bis  hares  and  rabbits  with  force  and  arms. — 
Chani.  He  had  no  such  warren.  Prest. — Newton.  This 
is  no  plea. — Bab.  Your  plea  amounts  to  no  plea ;  for  it 
amounts  to  no  more  than  not  guilty,  for  if  he  had  no 
warren  you  arc  not  guilty ;  therefore  answer  over.— 
Chant.  Not  guilty.   Prest  et  alii  i  contra. 

'        Year  Book,  11  Hen.  6.  p.  34.  A.  D.  1433.  A.  D.  1488. 

Trespass  against  one,  stating  that  he  had  entered  his 
ivmen  and  taken  ten  couple  of  conies  and  six  partridges 
— Cfliirf.  We  say  as  to  the  whole,  except  two  couple  of 
coDies,  not  guilty ;  and  as  to  these  we  say  that  at  and 
before  the  time  of  the  supposed  trespass  we  were  seised 
in  our  demesne,  as  of  fee,  of  forty  acres  of  land  in  the 

[cc] 
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A.  t).  1433.  Tin  <(f  A.  in  ifhieh  he  supposes  the  trespass^  and  we 
took  the  said  conies  in  the  said  land ;  and  we  demand 
judgment,  if  an  action  wiU  lie  without  shewing  titie«<-^ 
Rolf^  It  would  have  been  a  good  plea  to  say  that  the 
place  in  which,  te.  is  our  freehold^  and  to  demand 
judgment  if  an  action  can  Ije  maintained  without  shew* 
ing  title,  &c. — Marin.  He  pleads  so  in  effect.— £/?tr- 
ker.  We  have  declared  that  he  took  the  conies  in  our 
warren,  and  as  to  this  he  says  nothing  but  that  he  took 
them  in  his  freehold,  and  there  we  may  have  warren  as 
well. — Martin.  So  you  may  have  such  profit  in  another^s 
freehold  so  that  of  common  right  you  cannot  claim  a  right 
of  warren  in  anotber^s  freehold  without  shewing  title; 
wherefore,  &c. — EUerker.  He  took  the  said  conies  in 
other  41  acres  of  land  called  G.  which  is,  and  was  at  the 
time  of  the  supposed  trespass,  our  freehold,  in  which  we 
have  warren.  Judgment,  and  we  pray  our  damages, 
&c.  without  this  that  you  took  them  in  your  freehold. 

A.  D.  1440.  YearBooky  Mich.  Termy  18  Hen.6.p.  21.  A.  D.  1440. 
In  trespass de  ^  ^^^^  de parcofroGto  was  brought  by  one  A.  against 
parco  fracto   Q.  and  declared  according  to  the  statute,  &c Mark- 

contra  for-      ,  _„,    ,,^^.  .^.  .  «.. 

mam  statuti  kam.  What  mterest  have  you  m  the  park  ?^— fk&A. 
it  is  not        -^jjjjt  is  that  to  you.    The  defence  of  the  injury  lies 

necessary  to  *'  ^  j     ^ 

shew  title      upon  you. — Markham.  Sir,  the  statute  upon  which  ths 

ration  ^  ^^  *'  action  is  founded  gives  a  penatty  of  imprisonmentagainst 

The  defen-    those  who  are  guilty,  &e.  and  other  penalties,  namely, 

pfe^d^s pedal -^^^^^^  ^^^J  ^'^^''  abjure  the  realm,  unless,  &c.     Which 

Jy  a  denial  of  penalties  I  am  not  to  suiTer,  though  I  have  taken  his 

park  wirhout  beasts  Unless.  lie  have  piuk,  which  he  cannot  have  ex- 

*^^^  ^hr^f"^  ^^P*  ^^  prescription  or  grant  from  the  king,  wherefore 

entry  in  him- he  mtist  sUew  how  bc  had  park« — Pasiofiy  J.  Plead  at 

your  peril. — Markham.  Tlien  we  say  that  neither  you 

nor  your  ancestors,  whose  heir  you  are,  &c.  nor  those 

^whose  estate  you  have,  ever  had  park  in  the  place .  in 

which,  &c.  from  time  whereof,  &c»  nor  that  our  lord 
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the  AOTT  ku^i  nor  an/  of  his  progenifon,  baTe  emt  A.  p.  tuQi 
giaatcA  you  licence  tobave  park  there ;  and  we  demand 
jadgment,  if  jou  can  mainteiii  an  action  without  shew 
ii^tbis  specially. — FortescUe.  Wbat  is  this  plea  to  fbe 
porpoee  ?  If  i  bring  a  writ  of  trespass  against  yon  jR>r 
bueaki^g  my  dose,  or  for  bavtag  ished  in  my  several 
fishery,  it  is  no  aoawer  for  yon  U>  say  that  we  hare  no« 
thing  in  the  said  close,  &c.  without  shewing  specially, 
&C.  fiMT  this  amounts  to  not  guilty ;  so  in  this  case,  if  1 
have  no   park  there  you  nay   plead  not  guiky.— 
jUstAAmi.  I  plead  in  this  caee  in  thb  manner  to  avoid 
the  p&Ralij.'-^Ascimgh.  \  do  not  know  how  you  wfll 
plead  thiB,  ttnless  you  wish  to  shew  special  matter  by 
which  it  is  kwful  for  you  to  enter  into  the  said  park,  as 
for  instance,  that  before  the  iaclosufe  it  was  your  oom« 
moo  chaae,  and  thai  he  had  imparked  it,  and  that  you 
had  etttercd  as  into  your  common  chase,  without  this 
that  either  he  or  his  ancestors  ut  supra^  fee.  (and  to  de^ 
mand  judgment,  if  actioD,  fee.)  and  then  perhaps  this 
may  be  a  godd  plea  to  the  action  ;  but  now  notwithstand* 
ingany  thing  you  have  said,  he  might  have  had  a  warren 
these  theUyUnd  have  made  a  paA  of  it  now  ;  and  in  that 
CMC  he  would  have  park  against  all  Ae  world,  except 
thekiBp ;  wherefore,  &c.«-^  JWlA^  If  he  had  park  of  his 
own  making,  then  he  shall  nol  have  thb  action,  bot  a 
gnered  writ  ef  trespass,  for  as  to  the  power  of  the  statute, 
Aere  is  no  reason  why  he  should  be  so  pwdshed,  uniess 
he  had  pask  in  fact,  and  this  ought  to  be  shewn  thus 
by  special  matter,  as  Martin  Ascough  has  well  observed, 
fee. ;  or  you  may  say,  that  this  which  he  calls  a  park  is 
a  elooe,  and  claim  to^  yourself  a  right  of  entry,  and  this 
B  good  pleading,  fee. — Port.  No,  sir,  this  cannot  be 
landed,  for  if  I  briag  a  writ  of  tnsp&ss  fortafcingaadt 
carryin jf  away  my  horse,  and  you  justify  of  my  own 
wrong,  what  iathisto  the  purpose;  so  in  this  case,  for 
the  (daiotiff  compbins  of  an  injury  to  his  park,  and  th* 

[cc2] 
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A.  D.  1440.  other  justifies  the  entry  into  his  close;  what  is  this  to 
the  purpose?— Mar/rAam.    It  seems  to  me  that  it  is 
shewn  that  the  defendant  has  a  park  by  the  manner  in 
which  1  have  pleaded,  and  that  my  plea  is  sufficient  for 
this  purpose,  as  in  an  assise  of  rent  brought  against  me 
I  might  well  say  that  the  land,  &C.  is  hors  de  son  fee^ 
and  to  demand  judgment,  if  without  shewing  title,  so  to 
compel  him  to  shew  the  nature  of  the  rent,  &c* ;  so  in 
this  case,  the  plea  which  I  have  pleaded  to  compel  him 
to  shew  what  he  has  in  the  park. — Paston^J.  If  theplain« 
tiff  had  pleaded  that  the  king  had  granted  him  this 
park,  or  that  he  had  it  by  prescription,  then  it  must  have 
been  replied  to  him  as  extensively  as  he  had  declared , 
that  is  to  say,  to  traverse  the  prescription  or  to  plead^ 
<<  nul  tid  record;**  but  now  you  answer  to  him  by  tra-*- 
yersing  the  prescription,  and  he  has  not  pleaded  this ; 
and  as  to  the  case  of  assize  of  rent,  fee.  the  cases  arc 
not  similar,  for  when  a  man  demands  rent,  by  this  shall 
be  intended  rent  service  prima  fitcie  because  this  rent  is 
by  common  law.    But  if  it  be  rent  of  another  sort,  for 
instance,  rent  charge,  it  is  a  thing  against  common  right, 
which  the  court  will  not  intend,  unless  it  be  specially 
shewn  that  the  rent  is  of  such  a  nature ;  and  that  is  the 
reason  why  the  tenant  by  the  law  may  compel  the  plaintiff 
to  shew  what  rent  he  demands,  to  wit,  that  it  is  hors  de 
son  fee f  &c.    But  no  man  has  a  right  of  park  by  com- 
mon law.    But  he  must  in  all  cases  have  it  either  by 
grant  or  prescription.    So  there  is  no  occasion  for  you 
to  have  the  plea  which  you  have  pleaded,  to  compel 
the  plaintiff  to  shew  how  he  is  entitled  to  the  park,  &c. 
And  so,  sir,  when  the  plaintiff  has  shewn  it  is  rent  charge^ 
tiie tenant  may  depart  from  his  first  plea,  (that  is  to  say,) 
that  it  was  hors  de  sonfee^  &c. ;  and  plead  another  bar, 
for  he  may  traverse  the  prescription,  if  the  phtintiff 
shews  that  for  title,  or  he  may  traverse  the  deed  of  grant, 
if  he  shews  that  for  titte.    But  in  our  case,  as  soon  as  he 
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diews  a  grant  of  the  king  of  park,  or  hy  prescription,  A,  P.  1440, 
you  are  precluded  from  departing  frora  your  first  plea 
in  bar,  and  from  pleading  anew,  but  must  maintain  this. 
To  what  purpose  then  will  it  be  to  shew  that  you  have 
a  right  of  park,  when  you  cannot  depart  from  your 
£rst  plea  ? — Ascough.  It  appears  to  me  that  the  plaintiff 
has  a  park  against  the  defendant,  for  the  above  reason. 
Bat  the  greater  ];)art  ^of  the  court  were  against  him, 
and  thought  he  had  only  a  close. — Pastou.  Yo|i 
may  plead  not  guilty,  and  the  plaintiff  may  give  in 
evidence  that  it  is  a  park,  and  the  defendant  that  it  is 
not,  &c.  And  if  by  evidence  the  jury  find  that  it  is  a 
park,  then  they  may  well  find  him  guilty,  and  so  he  shall 
suffer  the  penalty  of  the  statute,  and  not  otherwise. — 
Mwrkham.  No,  sir,  if  I  plead  not  guilty,  then  1  affirm 
that  this  is  apark.— JFif&A.  Yqu  may  claim  to  yourself 
aright  of  entry  in  the  park,  suggesting  that  it  is  a  close 
and  not  a  park,  for  he  shall  not  have  a  traverse  to  the 
right  of  entry,  but  must  maintain  that  it  is  a  park. — 
Markham.  Sir,  in  the  Exchequer,  &c.  the  mayor  and 
commonalty  of  a  town  had  a  suit,  and  the  defendant 
shewed  that  they  were  not  a  corporation  by  the  king's 
chaiter,  but  a  corporation  from  time,  &c. ;  and  they  de- 
manded judgment,  if  without  specially  shewing,  &c. 
And,  sir,  Rolf  demurred  to  this  plea,  and  truly  it  was 
adjudged  good ;  and  1  have  seen  the  record  of  it. — 
Paston.  Plead  then  at  your  peril,  and  do  not  argue  the 
ease  any  further. — Markham*  We  will  plead.  And  at 
a  farther  day  he  recites  the  case  and  pleads  as  before. — 
Paston.  This  plea  is  to  the  action,  and  does  not  compel 
the  plaintiff  to  plead  specially.  Wherefore  consider  of 
TL-^Markkam.  Then  we  say,  by  way  of  protestation, 
thatiyou  have  no  park  there,  either  by  prescription  or 
giant,  &c.  And  for  plea  we  say,  that  there  is  a  certain 
highway  adjoining  to  the  pales  of  this  close,  which  is 
calkd  a  park,  leading  from  such  a  town  unto  such  a 
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A«  D.  1440.  town,  and  the  defendant  was  passbf  along  the  tame  way, 
and  led  with  him  a  brace  of  greyhounds  in  a  couple ; 
and  a  deer  escaped  over  the  paling  into  the  aaid  bigk 
way  9  and  the  dogs  from  their  eagerness  broke  the  coaple 
and  killed  the  deer^  without  this  that  we  were  guilty  itt 
any  other  manner  of  breaking  your  park,  or  chasing, 
&;c. — Paston.  This  is  no  plea,  for  you  have  not  ad- 
mitted by  your  plea  any  breaking  or  any  chasing  in  the 
park,  &c. ;  what  is  it  to  the  purpose  then  to  say  tliat 
in  ikct   there   was   no  other   manner   of  chasing?— 
Markham.  Sir,  it  is  a  common  plea  (if  you  bring  a  writ 
of  trespass  against  me,  for  breaking  your  close  in  a  cer- 
tain vill)  for  me  to  say  that  I  have  another  dose  in  an- 
other vill,  in  the  same  county,  and  that  I  broke  as  it  was 
lawful  for  me  to  do,  without  this  that  1  was  guilty  in  any 
other  manner,  so  it  may  be  done  here. — Paston.  Sup- 
pose that  a  writ  of  tiespass  was  brought  against  a  man 
for  battery  in  one  place,  and  you  justify  in  another  plaoe 
iu  the  same  county  for  an  assault  made  upon  you  by 
the  plaintiff,  without  thb  that  you  was  guilty  in  any 
other  manner,  ftc.    And  in  this  case,  if  you  was  fooiid 
guilty  in  the  place  in  which  you  justified  your  wrong,  it 
is  found  against  you,  and  on  this  verdict  you  shall  ren- 
der damages,  and  so  it  will  be  if  you  are  found  guiUy  in 
the  other  place,  whioh  you  have  not  mentioned ;  but  as 
soon  as  it  is  found  that  you  let  your  greyhounds  go,  of 
your  own  accord,  into  the  highway,  or  in  any  other  park 
out  of  his  park,  you  shall  not  render  damages.  Where- 
fore, &c. — Foriescue.  Truly  in  this  case  of  breakii^ 
close  he  ought  not  io  have  pleaded  in  the  manner  be  has, 
but  in  battery,  as  Master  Paston  has  well  said,  and  also 
in  a  writ  A  konis  asportaiis  to  plead  in  this  nsanaer  is 
sufficient. — NczoUm  and  Ascougk.  If  you  had  said  that 
.  the  deer  re-entered  the  park,  and  that  the  dcgs  foHowed 
it,  without  this,  &c.  as  before,  perhaps  the  plea  woold 
have  been  sufficient,  &c.    And  then  he  says  as  biforc, 
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that  die  deer  re-entered  the  park,  and  that  the  dogg  fed*  A.  p.  144a 

lowed  it,  and  that  he  did  as  much  as  he  could  to  call  them 

eir,  without  this  that  he  was  guilty  of  this  in  anj  other 

fflaaner;  and  as  to  the  taking  and  carrying  awaj  of  his 

deer,  not  guiHy.^^Fartescue.  We  have  declared  for  a 

bock,  and  he  has  justified  for  a  deer. — Newton.  That  is 

saficient,  fi>r  it  is  said  without  this  in  any  other  manner, 

which  goes  to  the  whole  matter. — Fortescuc.  Then  as 

to  the  taking  and  carrying  away^  we  plead  that  he  u 

guilty,  and  this  we  are  ready  to  rerify,  &c.    And  as  to 

the  bieakiog  of  the  park  and  the  chasing,  we  say  that 

you  entered  into  our  park  of  your  own  wrong,  and  lot 

yiMir  dogs  go  of  yourown  accord,  and  hunted  as  before, 

and  this  we  are  ready  to  verify,  &c*   Et  alii  i  contfa. 

Year  Book.  22  Hen.  6.  p.  52.  A.  D.  1444.  A.  D.  1444. 

A  writ  of  trespass  was  brought  by  the  Lord  de  Bca-  a  plea  of  li- 
mond  and  J.  Duchess  of  Norfolk,  then  his  wife,  against  f®°"'<*  *^"°' 

'^*ina  warren 

the  Duke  of  Norfolk  and  several  others,  for  having  is  good,  with* 
chased  in  the  warren  of  the  said  duchess  when  she  was  S?at*U  wasfn 
sole,  and  there  taken  and  carried  away  20  leverets  and  writing. 
200  young  rabbits  there  found,  &lc. — Moile.  We  say  pai,^ «],  i|i" 
that  the  said  duchess,  at  the  time  that  she  was  sole,  gave  ^'  ^• 
licence  to  the  duke  of  Norfolk,  for  him  and  his  ser- 
vants to  bunt  in  the  same  warren  when  he  pleased ; 
^Therefore  the  duke  by  fi>rce  of  the  aforesaid  licence 
chased  in  the  said  warren,  and  took  and  carried  away 
tbe  said  leverets  and  young  rabbits,  with  three  brace  of 
dogs;  and  therefore  we  pray  judgment,  if  action,  &c. 
And  the  others  justify  as  servants  of  the  said  duke. — 
Bingham.  What  licence  have  you  ? — Moile.  The  plea 
appears  to  me  to  be  good ;  and  the  plea  was  held  good 
h;  dl  the  court,  without  shewing  licence  in  writing,  and 
tbeo  Bingham  traverses  the  licence. 

i  Unt  of  tfttpsoB  was  lirought  quare  clausumfregUy  sf c!  ^ 
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A.  D.  1444.  six  young  goshawks  in  their  nests,  of  certain  valae, 
A  declaration  thence   took    and  canied  aiiray. — MoUle.   We  pray 
foVcmerifig  judgment  of  the  writ,  for  unless  the  goshawks  arc  de- 
close  or  a      clared  to  be  reclaimed  and  tamed,  thb  writ  does  not  Ue ; 
tekin*  gos.    ^^  ^  ^^^^  ^^  trespass  wherefore  with  force  and  arms  he 
hawkb  IS  good  took  and  carried  away'sevendeerof  acertain  value  is  nota 
•hewing  that  good  writ  unless  it  says  six  tame  deer,  or  else  <^  where* 
the;r  were  re-  f^^e  he  broke  his  park,  and  took  and  carried  away  his 
deer,  there  found  and  being.'* — Ascue.  In  the  register 
there  is  .such  a  writ  of  trespass  for  a  sparrow  hawk,  why 
then  may  there  not  be  such  a  writ  for  a  goshawk  ? — 
Newton*  The  writ  is  good ;  and  so  it  is  ^^  wherefore  he 
broke  his  close  and  took  and  carried  away  six  deer  of 
him  there  found,"  &c. ;  but  if  the  writ  were  wherefore 
four  goshawks, or  six  deer  at  D.  found,  &c.  he  took  and 
carried  away,  the  writ  would  not  be  good.     For  in 
like  case  let  us  suppose  that  I  have  heronsewes  fre- 
quenting my  close,  and  a  stranger  takes  them  away,  I 
Aall  have  an  action  of  trespass,  quare  clausum  fregitj 
and  six  heronsewes  there  found,  &c.  took  and  carried 
VLMf^y.^MoiU*  I  understand  that  if  I  have  a  rabbit 
*  warren,  and  one  enters  the  warren  and  takes  my  young 

rabbits,  I  shall  have  an  action  of  trespass  against  him ; 
or  if  one  enters  my  park  and  take  my  deer  I  shall  hare 
an  action  of  trespass  against  him.  The  reason  is  that  in 
this  case,  the  law  intends  the  property  in  the  beasts 
to  be  in  me ;  but  a  writ  wherefore  he  broke  my  close, 
and  took,  &c.  six  young  rabbits  there  found,  &c.  or 
took  six  deer  there  found,  &c.  is  not  a  good  writ,  as  I 
understand,  for  in  such  case,  unless  the  beasts  be  do- 
mesticated, no  property  is  adjudged  to  be  in  me. — 
Newton.  The  writ  is  good  in  both  cases ;  which  was 
agreed  to  by  the  court,  where  the  argument  went  for 
nothing.  (But  observe  in  the  case  at  bar,  and  the  other 
cases  cited,  the  damages  shall  not  be  assessed  according 
to  the  Stat,  of  West.  1st.)    Wherefore  MoUe  said,  that 
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ibt  plaintiff  made  one  Gilbert  Warden  of  the  said  close,  A.  D.  1444. 


in  whicb,  &a.  for  the  term  of  his  life,  and  gave  the 
Gilbert  licence  to  give  the  deer,  which  were  in  the  said 
dose,  and  also  the  sparrow-hawks  and  goshawks  which 
ficqnented  and  built  in  the  said  close,  to  whomsoever  he 
pleased .  Wherefore  the  said  Gilbert  gave  the  said  gos* 
hawks  io  the  defendant ;  and  therefore  we  pray  judg* 
ment,  &c. — Prisoi  demurred  to  the  plea  upon  which 
the  justtlBcation  was  adjudged  good  ;  wherefore  Prisot 
said  that  he  did  not  give  such  licence  to  the  said  Gilbert, 
and  this  he  is  ready  to  verify,  &c« ;  whereupon  issue 
was  joined,  &c. 

Year  BooJcy  28  Hen.  6.  p.  29.  A.  D.  1450.  A.  P.  1450. 

In  a  writ  of  trespass  the  plaintiff  declares  that  the  de-  To  a  declan- 
fendant  entered  his  warren,  and  took  his  eels  ;  and  also  p^,."  1*"^^^. 
that  he  had  fished  in  his  several  fishery  with  force  and  mg  in  a  so- 

vcral  fisher V 

arms  in  such  a  place. —  Yelverton  for   the  defendant,  libemm  tene- 

Sir,  as  to  all  the  trespass,  except  the  fishery,  not  guilty,  ""^^t""*  is  a 

and  the  other  side  do  the  like ;  and,  as  to  the  fishery^ 

action  ought  not  io  be  maintained,  for  we  say  that  the 

place  in  which  you  declare  the  fishing  to  have  been,  is  a 

stream  running  from  Stoke-green  to  Stoke-marsh,  and 

we  say  as  to  parcel  of  the  said  water,  shewiog  it  bj^ 

boands  of  two  greens  which  were  in  the  same  water, 

that  at  the  time  of  the  supposed  trespass,  the  soil  upon 

which  the  same  parcel  of  water  runs  was  our  freehold, 

and  we  took  the  fish  there  as  it  was  lawful  for  us  to  do. 

Judgment,  &c.    And  as  to  the  fishing  in  the  rpst  of  the 

same  place,  we  say,  that  we  and  our  ancestors  have  had 

common  of  piscary  from  time  whereof,  &c.  and  we 

iislied  as  making  use  of  our  common. — Fortescue.  This 

is  DO  plea,  for  we  have  declared  for  taking  fish  in  our 

ficriiold,  and  you  justify  in  parcel  of  the  water,  because 

flic  soil,  &c.  is  your's.    This  is  of  no  avail  in  my  opi- 

juon ;  wherefore,  &c.— Pas/ow,  J.  Suppose  1  bring  an 
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A  D.  1450.  action  of  trespass  against  you,  for  haTing  taken  my 
beasts  of  your  own  wrong.  Sec.  It  is  a  good  plea  fiv 
you  to  say,  that  the  place,  &c.  at  the  time  of  the  sup* 
posed  trespass,  was  your  freehold,  and  you  found  my 
beasts  damage  feasant  there,  judgment,  &c* ;  for  by  thai 
plea  it  shall  be  understood  that  1  had  no  right  there,  un* 
less  I  shew  it,  &c«  Wherefore  it  should  be  shewn  on 
my  part,  if  I  have  a  right  of  common  there,  so  in  this 
case,  when  he  complains  against  him  for  his  several 
fishery  ;  and  the  defendant  says,  that  tiiis  was  his  fipee* 
hold,  &c. ;  then  it  shall  be  understood  that  the  plain* 
tiff  has  no  fishery  there  unless  he  shew  in  what  manner, 
therefore  it  seems  the  plea  is  good. — Fulthorp.  There  is 
a  great  difference  between  your  case  of  trespass  and  this 
case,  for  in  this  case  the  plaintiff  has  shewn  at  first  that 
he  entered  into  the  soil,  when  he  said  that  the  defendant 
fished  in  his  several  fishery,  which  fishery  he  could  only 
have  with  the  freehold.  So  m  this  case,  suppose  I  bring 
a  special  writ  of  trespass  on  the  case,  declaring  that  there 
I  have  a  common  by  grant  or  prescription,  in  which  I 
put  my  beasts  to  use  my  common,  and  that  yon  took 
them  of  your  own  wrong,  &c.  There  it  is  to  no  pur« 
pdse  for  you  to  say  that  it  was  your  freehold,  for  that 
must  appear,  and  still  I  have  common  there  as  I  have 
declared,  and  which  is  shewn  by  my  declaration  at  fiirst. 
But  it  does  not  appear  thus  in  an  action  of  trespass,  but 
cmly  that  the  beasts  were  wrongfully  taken ;  wher^ore, 
there  it  was  a  good  plea,  but  not  in  my  case,  ergo  not  in 
the  case  at  bar. —  Yelvetion.  In  your  special  action 
which  you  have  brought,  it  cannot  be  intended  by  any 
means  that  the  freehold  is  your's,  but  another's,  be- 
cause you  cannot  have  common  in  your  own  soil,  and 
this  clearly  proves  that  it  is  nothing  to  your  case*  But 
in  our  case,  if  the  freehold  be  the  defendant's,  it  shall 
not  be  intended  that  any  one  has  a  several  fishery  except 
the  defendant  himself,  unless  the  contrary  be  shewn,  be- 
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tiune  by  cmnmoii  intendment  the  soil  caorhes  ivith  it  the  A.  D.  1450. 
sereral  fishery^  and  the  soil  and  the  sereral  fishery  nay 
be  in  one  person,  and  so  there  is  a  great  difference  be» 
tween  yoor  case  and  the  case  at  bar,  wherefore  in  our 
ease  the  plea  is  sufficient. — Forteseue.  If  this  be  a  pka, 
it  must  be  a  justification,  or  otherwise  it  will  be  merriy 
a  traverse  to  his  action ;  but  that  it  is  not  a  toaverse 
dearly  appears,  and  that  it  is  not  a  justification  I  will 
prare,  for  this  plea  may  stand  together  with  our  decla- 
ration, namely,  that  it  is  his  soil,  and  yei  is  our  several 
fishery,  and  then  to  say  that  it  is  his  soil  is  nothing,  be<- 
caiise  we  are  thereby  in  no  wise  ousted  of  our  several 
fishery,  and  so  it  cannot  be  pleaded  to  any  purpose.**- 
PaUon,  So  it  may  happen  that  it  is  my  several  pasture, 
and  still  that  you  have  a  common  therein,  and  yet  primd 
fade  it  is  a  good  plea  for  me  to  say  tiiat  it  is  my  firt&- 
hoid  as  above,  as  in  the  case  which  1  have  put  before. 
And  It  may  be  that  you  broke  my  close,  and  the  freehold 
is  your*s.  As  in  case  you  let  to  me  the  same  close  for  a 
term  of  years,  yon  have  no  more  business  there  during 
die  term  than  a  perfect  stranger.  And  as  to  the  break- 
lag,  it »  a  good  plea  for  you  to  say  that  the  freeliold  was 
in  yon  at  the  time,  then  1  shew  the  lease  in  support  of 
ray  case.  So  in  this  case,  though  the  freehold  be  in  the 
defendant,  and  the  several  fishery  in  the  plaintiflf,  still  it 
is  a  good  plea  to  say  that  the  soil  and  the  freehold  were 
in  him  as  above ;  and  then  the  plaintiff  must  shew  bow 
he  bad  several  fishery,  to  wit,  by  prescription  or 
grant,  &c. ;  wherefore  this  manner  of  pleading  is  good, 
fte. — Fultihorp.  In  your  oase  of  breaking  close,  where 
file  defen^nt  pleads  that  it  is  his  fineebold,  it  shall  be  in- 
tended by  this  that  the  plaintiff  had  no  right  there  unless 
he  skew  it ;  bnt  in  our  case  the  plaintiff  has  declared  by 
his  writ  that  he  had  several  fishery  there,  and  so  has 
shewn  how  from  the  beginning.  And  if  the  fishing  be 
not  several  as  to  him,  thai  it  shall  be  understood  by  tMs 
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A.  D.  1450.  word  several,  that  no  one  has  fishery  there  except  him,  te 
whom  it  is  several ;  then  when  the  plaintiff  has  shewm 
that  it  is  his  several  fishery,  and  the  other  says  that  the 
s<hI  is  his,  still  this  does  not  prove  that  he  had  a  right  of 
fishing  where  it  is  several  to  the  plaintiff;  wherefore  it 
seems  that  this  is  no  plea. — Pa9ion.  What  do  you  call 
your  several  fishery  ^—FuHthorp.  All  the  water. — Pas* 
ion.  No,  sir,  but  your  several  fishery  is  the  right  which 
•you  have  of  fishing  in  the  water,  and  no  one  can  have 
this  right  of  fishery  but  yourself;  for  if  I  grant  you  a 
several  fishery  in  my  water,  this  does  not  preclude  me 
from  fishing  there  likewise ;  then  since  I  may  fish  there, 
it  is  because  the  freehold  is  in  me  as  in  this  case,  as  also  in 
the  case  which  1  have  put,  of  a  lease  for  a  term  of  years ; 
for  when  1  entitle  myself  to  the  freehold,  then  I  am  en* 
titled  to  every  thing  incident  to  the  freehold,  &c. — 
Fortescue.  Sir,  in  my  opinion  if  I  have  a  several  fishery 
in  any  water,  then  no  one  may  fish  with  me  \  and,  sir, 
also,  though  the  defendant  has  claimed  the  freehold  to  hini> 
self,  yet  he  must  traverse  the  plea  by  saying,  without  this 
that  he  had  several  fishery  there,  as  in  assize  the  tenant 
entitles  hin^If  to  the  land,  by  the  dying  seised  of  his 
ancestor,  after  which  he  entered,  and  gives  colour,  &c. 
Now,  if  the  plaintiff  make  title  by  this,  namely,  that  a 
long  time  before  his  ancestor  had  any  thing  therein,  a 
stranger  was  seised  until,  &c.  this  is  not  a  sufficient 
plea  without  pleading  likewise,  without  this  that  his 
ancestor  died  sole  seised,  and  yet  the  ancestor  has  made 
no  mention  of  any  sole  seisin,  &c.  and  a  fortiori  he 
shall  take  a  traverse  in  this  case. — Paston.  I  should 
have  good  reason  to  shew  that  the  plea  will  not  be  good 
in  our  case,  but  in  an  action  for  breaking  close  it  will 
be  good,  &c. —  Yelverton.  If  one  grants  a  several  fisherj, 
and  gives  you  seisin  by  a  deed,  1  say  that  the  soil  passes 
by  the  deed,  and  this  proves  that  the  fishery  is  incident 
tptbe  freehold. — Fortescue.  Truly  in  this  case  nothii^ 
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shall  pass  by  the  deed. — YeherfMn.  Yes,  truly,  and  so  A.  D.  1450. 

it  has  been  determined. — Ascough.  If  I  grant  to  one  to 

kave  a  several  fishery  in  my  water,  to  take  what  fish  he 

phases  for  his  own  consumption  for  ten  years,  and  then 

I  grant  to  another  to  have  a  several  fishery  in  the  like 

fenn,  then,  if  the  first  grantee  bring  an  action  of  tre^Kiss 

against  the  second  grantee  for  having  fished  in  his  seve* 

nd  fishery,  he  shall  be  justified  by  the  grant  made  to 

kirn  by  the  owner  of  the  freehold,  therefore  a  fortiori 

the  owner  of  the  fireehcdd  himself  (wliere  trespass  is 

hroiight  against  him)  may  justify,  because  the  freehold 

18  in  him,  and  therefore  it  appears  that  the  justification 

is  good  prima  facie. — FuUthorp.  No,  sir,  for  if  I  grant 

to  jou  oonunon  for  one  thousand  beasts  in  my  several 

pasture,  and  then  I  grant  to  another,  in  the  same  several 

pasture,  common  for  five  hundred  beasts,  then,  if  on 

account  of  the  second  grant  the  first  beasts  have  not 

suficient,  I  say  that  the  second  grant  shall  be  void,  and 

so  in  the  second  grant  of  fishery,  &c. ;  which  Paston 

denied ;  and  Markham  then  said  he  would  plead  to  the 

jastilication. 

"    —      — ^_^— — ^__ —  -    ^  ^    ^     -  -      ■      ■  — ^  —  » — ^^— _^^^— ^__ 

Year  Booky  34  Hen.  6.  p.  28.  J.  D.  1456.  A.  P.  1456. 

A  writ  of  trespass  was  brought,  wherefore  the  de-  Br.  Ab.  War- 
fiendant  with  force  and  arms  entered  the  free  warren  ©f  rcD,pl.2.S.C. 
the  plaintiff  at  D.  and  there,  without  licence,  chased  and 
tocric,  and  carried  away  hares,  kc—Lincon.  Sir,  to 
this  we  say,  that  the  place  in  which,  &c.  is  one  hundred 
aeres  of  land,  which  said  land  is,  and  at  the  time  of  the 
mppoBcd  trespass  was,  the  soil  and  freehold  of  one  Thomas, 
and  the  said  Thomas,  before  the  time  of  the  said  trespass, 
gave  licence  to  the  defendant  to  enter  into  the  said  land, 
and  chaise  there,  &c.  Wherefore  at  the  time  when,  &c. 
be  entered  and  chaced,  as  it  was  lawful  for  him  to  do, 
tec. ;  and  therefoie  we  demand  judgment.— Bii/m^. 
Sir,  this  is  no  plea,  for  notwithstanding  he  pleads  that 
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A.  D,  1456.  the  wU  wa»  th»  fireehoU  of  a  stranger,  or  enm  if  he 
'should  say  that  it  was  his  own  firoehoid,  this  caimot  be 
a  good  plea  to  the  actieo  for  it  may  well  happen  that 
the  soil  is  his  freehold »  and  yet  we  may  have  wancn 
therein.— Xafro>?.  If  it  be  so,  then  it  is  neccsswy  ibr 
yott  to  shew  yonr  title  to  the  warren,  for  you  caimflt 
have  a  warroa  in  another's  freehold  but  by  prescription, 
for  the  king  cannot  grant  you  a  warren  on  another's 
freehold,  but  on  your  own  freehold  be  may,  &c.     It  is 
no  plea  for  you  to  say,  that  the  freehold  is  your's,  with- 
out tliis  that  you  have  any  warren  there,  for  this  is  aa 
issue ;  and  so  to  plead  noi  guilty,  Ac.  whefe  we  have 
ground  of  justification,  is  dangerous,  &Cr—Zrf^*fa^oti.  It 
appears  to  be  no  plea,  for  in  a  writ  of  trespass  for  brenking 
a  diose.  Sec.  it  is  a  good  plea  for  the  defendant  to  say  that 
the  soil  in  which,  &c.  at  tlie  time  when,  ftc.  was  the 
freehold  of  the  defendant,  for  this  is  a  good  jo^ificnfcfon 
to  every  common  intent,  hot  it  is  not  so  here.     Wh^ 
the  writ  declares,  wherefore  with  force  and  arms,  Ac 
he  entered  his  free  warren,  ftc.  and  the  defisndant  says 
that  the  soil  is  his  freehold,  this  is  an  insufficient  anS¥MT, 
'  for  it  may  happen  that  it  is  his  freehold,  and  tliat  an- 
other has  warren  there,  &c. — Choke.  It  appears  to  me 
that  it  is  prima  facie  a  good  plea,  for  the  plaintiff  does 
not  aHedge,  either  by  the  writ  or  declaration,  any  mat- 
ter of  title  to  the  warren,  and  this  is  a  thing  again^  com* 
mon  right  as  a  rent-clMU*ge,  ftc. ;  but  if  he  chooses  to 
take  a  writ,  reciting  his  title  in  that  writ,  then  it  is  no 
plea  to  say  that  the  place  in  which,  &c.  is  our  freehoki, 
ft  is  necessary  in  that  place  to  answer  to  his  title,  and  to 
traverse  it,  or  avoid  it  by  special  matter  ;*  but  in  tile 
cade  at  bar  in  which  he  declares,  it  is  generally  a  good 
plea  prima  facie  to  plead  our  freehold,  and  the  plain- 
tiff on  his  part  to  shew  his  title,  which  is  then  traversa* 
Ue,  but  not  before. — Danby.    The  plaintiff  has  de- 
clared wherefore  with  force  and  arms  he  entered  his  free 
warren,  therefore  it  seems  to  me  that  it  is  a  good  plea 
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for  the  deTendant  to  say  tbi^  it  is  bb  fireehold,  without  A.  D.  1456. 


that  the  plaintiff  bad  any  warren  there,  &c. — 
Dtroers.  This  eannot  be,  for  perchance  the  plaintiff  has 
wrongfiilly  claimed  to  hare  warren^  and  has  wrongfully 
made  use  of  such  warren  during  that  time,  then  if  this 
diiU  be  put  in  issue,  it  will  be  dangerous  to  let  this  go 
to  a  jury. — Pmel.  This  issue  cannot  be  as  you  say, 
ftr  it  is  only  argumeutatiTe.  As  if  I  bring  a  writ  of 
treqMss  wherefore  with  force  and  arms  he  broke  my 
dose,  it  is  no  pica  to  say  that  1  have  no  close ;  or  if  it 
ks  a  writ  de  bonis  a$pork^^  to  say  that  the  plaintiff  had 
nogoods,  &c. ;  wherefore  in  such  case  it  is  necessary 
to  plead  not  guilty ;  so  in  this  case,  if  the  plaintiff  has 
no  such  warren  be  may  plead  not  guilty,  otherwise  plead 
special  matter  in  order  to  avoid  his  action  in  this  case, 
ftc.  As  if  perchance  Ae  plaintiff  had  warren  for  a 
ecrtain  time  in  the  wanes  of  anoflier,  ftc,  as  one  may 
have  by  prescription,  and  then  the  defendant  has  re- 
leased or  otherwise  extinguished  the  warren,  &c. 
Wheieibfe  Prhoi  says  to  Laicony  Have  you  any  thing 
noielo  say,  for  it  semns  to  me  that  your  plea  is  insuffi- 
ctent  I  ftc. — Lmean^  Then  we  will  imparl,  &c.  On  a 
iodier  day  Laicon  pleads  that  the  place  in  which.  Arc. 
is  forty  acres  of  land,  which  VFas  i^  the  time  when,  &c* 
Ae  freehold  of  J.,  which  J.  gave  us  licence  to  hunt  in 
the  said  piece  in  whieh,  &c.,  by  virtue  of  wbieh  we 
hunted,  &c.  as  it  was  lawful  for  us  to  do  ;  without  this, 
that  the  plaintiff  had  any  warren  in  the  said  kmd,  and 
WB  dmrmMid  judgment,  ftc. — Bitting  objects  to  this  plea, 
ftc — Priwot.  You,  the  defendant,  sire  a  stranger  to  the 
Isad,  and  a  trespasser,  how  wiil  you  justify  by  discharge 
iag  any  hmd  of  the  warren  ?  But  if  the  land  in  which, 
fcc.  was  your  freehold,  perhaps  you  may  be  discharged 
of  the  waisen  by  shewii^  special  matter,  yet  still  this 
plea  is  no  plea,  as  you  were  privy  to  the  land,  Sec. ;  for 
thb  amounts  to  not  guilty  in  my  opinion. — Moile.  It  is 
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A.  D.  1450.  proper  to  try  this  matter,  for^  it  appears  U>  me  hard  law 
to  make  the  defendant  plead  not  guilty,  and  to  leave  the 
matter  to  the  discretion  of  the  jury,  in  which  case  if  it  is 
found  against  him,  he  will  sufler  long  imprisonment  and 
abjuration  of  the  realm,  and  still  the  plaintiff  has  no 
warren  in  fact,  which  would  be  an  inconvenience  and  a 
mischief  too,  wherefore  it  appears  that  he  should  be  al- 
lowed to  plead  in  this  manner,  &c. ;  and  then  Laicon. 
Sir,  we  do  not  wish  to  shew  any  thing  else,  &c.— And 
Billings  He  objects  to  the  plea,  &c. ;  and  they  join  in 
demurrer,  &c. ;  but  the  demurrer  was  not  entered,  but 
the  parol  was  continued  by  imparlance  to  the  next  fol- 
lowing term,  &c. 

Year  Book^  34  Hen.  6.  p.  43.  A.  D.  1456. 
Bfo.  Ab.  tit.  In  a  writ  of  trespass  quare  defendant  vi  et  armis  Uhc* 
'^L*s^*^'c  ^^^  warrenam  ipsius  querentis  intravity  et  in  ed  sine 
licentid  ipsius  querentis  fugmnt  et  lepores^  Src.  cepii  ei 
asportavit^  S^c.^Laicon.  The  action  ought  not  to  be 
maintained,  for  we  say  that  the  place  in  which  he  al- 
ledges  the  warren  to  be,  is,  and  at  the  time  of  the  sup« 
posed  trespass  was,  the  soil  and  fteehold  of  one  A. ; 
wherefore  the  same  defendant,  as  the  servant  to  the  said 
A.,  and  by  his  command^  entered,  and  there  chased,  as 
it  was  lawful  for  him  to  do,  &c. ;  and  we  demand  judg- 
ment, if,  without  shewing  title  to  the  warren  he  ought 
to  have  his  action,  &c. — Wangf.  This  is  no  plea^  for 
in  no  case  shall  the  defendant  ever  compel  the  plain- 
tiff to  shew  his  title^  except  in  case  where  the  plaint 
is  for  the  recovery  of  the  specific  thing  demanded, 
as  in  assize  of  rent,  or  in  a  quod  promiitatj  in  which 
case  tlie  plaint  is  for  the  recovery  of  the  rent,  or 
the  common,  or  the  like ;  but  in  this  case  of  trespass 
the  plaintiff  does  not  recover  the  warren,  but  the  da- 
mages for  the  tort ;  and  this  was  assented  to. — Moile. 
The  plea  is  not  sufficient,  as  has  been  said,  to  this  in* 
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tent,  to  compel  the  plaintiff  to  shew  his  title,  for  the  de«  a.  D.  1456. 
faidant  oaght  to  plead  in  discharge  of  the  warren,  by  " 

way  of  bar,  that  is  to  say,  that  the  plaintiff  or  bis  an- 
cesfors  were  not  seised  of  the  soil  in  their  own  demesne, 
as  of  fee  from  time ;  whereof,  &c.  in  which  case  the 
plaintiff  may  make  to  himself  a  title  to  the  warren  by 
gnmt  of  the  king.  If  he  were  tenant  of  the  soil  or 
otherwise,  the  defendant  may  plead  that  the  plaintiff 
had  no  warren. — Danvers*  Sir,  the  servant  cannot  plead 
in  discharge  of  the  warren,  for  he  had  no  interest  in  the 
land,  &c. — Prisot.  Likewise  in  this  case,  as  in  a  gene- 
ral writ  of  trespass,  the  servant  shall  say  that  the  place 
in  which,  was  the  soil  and  freehold  of  his  master,  &c. 
and  he  shall  take  issue  on  the  title  of  right  in  the  same 
writ,  &c.  But  where  Moile  said  it  was  a  good  plea  to 
say  that  the  plaintiff  had  no  warren,  it  seems  to  me  that 
this  cannot  be  pleaded,  for  if  a  man  bring  a  writ  of  tres- 
pass against  me,  de  bonis y  &c.  it  is  no  plea  for  me  to 
say  that  he  had  no  goods,  for  if  that  were  the  case,  he 
might  as  well  plead  not  guilty,  &c. — Moile.  But  in  a 
writ  of  trespass  quarc  vi  et  artnisy  A.  D.  servieniem  of 
the  plaintiff  verberavity  Sfc.  In  this  case  it  is  a  good  plea 
for  the  defendant  to  say  that  he  was  not  servant  to  the 
pbuntiff,  or  to  plead  not  guilty,  &c.  But  if  the  de- 
fendant beat  a  man,  and  a  stranger  al|edges  that  he  is 
his  servant,  in  a  writ  of  trespass,  when  in  truth  he  never 
was  bis  servant ;  and  if  the  defendant  plead  not  guilty, 
&c.  in  this  case  he  admits  that  he  was  the  servant  of 
the  plaintiff,  &c. ;  and  if  the  jury  find  that  he  beat  htm 
who  is  said  to  be  his  servant,  notwithstanding  he  never 
was  his  servant,  in  this  case  it  shall  be  found  against 
the  defendant ;  wherefore  in  our  case  it  would  be  mis- 
chierous  not  to  be  allowed  the  plea,  namely,  that  tlie 
plaintiff  bad  no  such  warren,  &c.  On  a  further  dajr 
Laiconj  for  the  defendant.  Sir,  we  say,  tliat  the  place 
where  the  pbuntiff  supposes  the  warren  to  be,  is,  and  at 

[Dd] 
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A,  v.  1456.  ihe  time  of  the  sappoeed  trespass,  ivas  the  soil  and  free^ 
bold  of  said  A. ;  wherefore  we  as  servant ,  &c.  and  hj  his 
command,  chased  there  without  this  that  the  said  plain- 
tiff or  his  ancestors  ever  liad  any  warren  ia  the  said  place 
in  which,  &c. ;  or  that  be  or  anj  of  his  ancestors  bad  any 
thing  in  the  freehold.  So  not  guilty,  &c. —  TFangf.  Sir, 
we  pray  that  the  whole  plea  be  erased  from  the  roll,  except 
not  guiUy  generally,  for  the  whole  of  the  matter  which  is 
shewn  is  only  evidence,  See.  And  so  the  matter  which  he 
has  shewn  is  matter  of  justification,  which  he  cannot  do 
and  plead  not  guilty  at  the  same  time,  &c.— Zaicoi?.  Sir, 
in  a  writ  of  trespass,  guare  clausum  f  regit ^  it  is  a  good 
plea  for  the  defendant  to  say,  that  tlie  place  in  which, 
&c.  is,  and  at  the  time  of  the  trespass,  &c«  was  his  free* 
hold  ;  wherefore  he  entered,  and  so  not  guilty  ;  or  to 
plead  a  feoffment,  or  his  ancestors  having  died  seised,  so 
not  guilty,  &c. — Danbjf.  Truly  this  cannot  be,  for  one 
is  contrary  and  repugnant  to  the  other ;  when  he  pleads 
that  the  place  in  which,  &c.  was  his  freehold,  and  that 
he  entered,  and  so  is  not  guilty,  &c. ;  he  cannot  enter 
without  being  guilty.— JlfotYe.  In  assize  it  is  a  good 
plea,  and  oAentimes  it  has  been  customary  to  plead  the 
feoffment  of  a  stranger,  or  the  dying  seised  of  one's  ai^ 
eestors,  &c.  so  h^  entered  without  committing  a  tort, 
&c.  But  in  a  writ  of  trespass  to  justify  his  freehold, 
and  that  he  entered,  so  not  guilty.  This  cannot  be  by 
impltcalion,  for  when  he  has  shewn  his  special  matter, 
this  implies,  that  the  plaintiff  had  no  warren.  Sec.  And 
after  concluding  not  guilty,  this  conclusion  implies  th^ 
-the  plaintiff  had  warren ;  far  when  any  onf  brings  a 
writ  of  clausumfregity  or  the  like,  &c.  and  the  defend- 
ant pleads  not  guilty,  by  this  plea  will  be  understood 
and  implied  that  the  plaintiff  has  a  freehold,  and  that  the 
.  defeiklant  is  not  guilty  of  the  entry  on  his  freehold ; 
wherefore,  Sccr-Lakon.  We  will  say  no  m<x«,— 
Wangf.  1  do  not  demand  beyond  rule ;  wherefore,  &c. 
And  then  on  a  further  day  special  matter  was  ousted  bv 
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award  of  the  court,  and  the  entrjan  the  loU  was  not  a.d.  use, 
gvLilty  geseiallj,  &e.  ■' 


^  Year  Book,  35  IJen.  6.  p.  55.  A.  D.  1457.  a.  D.  1457, 

WiIliamP«:ke,  knight,  brings^  writ  of  trespass  against  Br.  Ab.  War 
a  man^  dedaring  that  ha  has  chased  in  his  warren,  and^'i;*^-  ^• 
takenand  carried  away  hares,  youngrabbits,&c  ;  and  the 
d^iidant  comes  and  says,  that  the  place  in  which,  &c.  is  Bro.  Ab.  title 
themanorofD.  in  which  manor  the  plaintiff  has  aothinff.  ^^^^'^g""**- 
ercept  jointiy  with  two  others,  who  are  living,  and  not8.C. 
named,  &c. ;  therefore  we  pray  judgment,  Scc^Boef. 
This  is  no  plea,  for  we  have  complained  of  the  hunting  in 
our  warren,  and  he  pleads  joint-tenancy  of  the  land,  which 
is  a  thing  totally  different  from  what  we  complain  of^  and 
(heiefwe  this  is  no  plea — Laicon.  It  appears  to  me  that 
the  plea  is.  well  enough,  for  we  have  shewn  that  the 
place  ia  which,  &c.  is  the  manor  of  D.,  in  which  manor 
the  plaiatiff  has  only  replied  joint-tenancy,  which  issuf- 
fident  to  abate  the  writ,  for  by  common  intendment  the 
wanen  is  incident  to  the  land  and  of  the  same  nature,  and 
so  it  will  be  understood  that  the  warren  is  parcel  of  the 
manor,  and  therefore  the  writ  abates.— Z?«fe/ow.  The 
oonbrary  appears  to  me ;  for  the  plea  is  a  plea  to  no  intent, 
for  one  may  have  warren  by  divers  means,  namely,  by 
front  of  the  king  in  one^s  own  land,  or  by  prescription 
in  the  land  of  another :  then,  if  the  case  be  such,  (as  it 
may  be)  that  he  have  warren  in  another's  laad  by  pre- 
scription, and  he  purchase,  with  others,  the  land  in 
irtiich  he  had  warren,  still  be  has  sole  warren,  and  if 
trespass  be  committed  in  the  warren,  he  shall  have  sole 
ictioo,  and  still  he  holds  the  land  jointly  with  others^ 
but  the  warren  is  several  to  him ;  then  the  writ  is  well 
broogfat,  and  the  writ  shall  not  abate,  Scc.—Danbt/.  I 
Wl  know  that  a  man  cannot  have  warren  except  by  the 
means  which  have  been  mentioned  ;  but  in  my  opinion 
it  shaJl  be  here  understood  that  he  had  warren^  as  is  most 
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A  D.  1450.  action  of  trespass  against  you,  for  having  taken  my 
beasts  of  your  own  wrong,  &c.  It  is  a  good  plea  £Mr 
you  to  say,  that  the  place,  &c.  at  the  time  of  the  sup- 
posed trespass,  was  your  freehold,  and  you  found  nay 
beasts  damage  feasant  there,  judgment,  &;c« ;  for  by  that 
pka  it  shall  be  understood  that  1  had  no  right  there,  on* 
less  I  shew  it,  &c.  Wherefore  it  should  be  shewn  on 
my  part,  if  I  have  a  right  of  common  there,  so  in  this 
case,  when  he  complains  agaimt  him  for  his  sevend 
fishery ;  and  the  defendant  says,  that  this  was  his  firee- 
bdd,  &c. ;  then  it  shall  be  understood  that  the  plain* 
tiff  has  no  fishery  there  unless  he  shew  in  what  manner, 
therefore  it  seems  the  plea  is  good. — Fulthorp.  There  is 
a  great  difference  between  your  case  of  trespass  and  this 
case,  for  in  this  case  the  plaintiff  has  shewn  at  first  that 
he  entered  into  the  soil,  when  he  said  that  the  defendant 
fished  in  his  several  fishery,  which  fishery  he  could  only 
have  with  the  freehold.  So  in  this  case,  suppose  I  bring 
a  special  writ  of  trespass  on  the  case,  declaring  that  there 
I  have  a  common  by  grant  or  prescription,  in  which  I 
put  my  beasts  to  use  my  common,  and  that  you  took 
them  of  your  own  wrong,  &c.  There  it  is  to  no  pur- 
p6se  for  you  to  say  that  it  was  your  freehold,  for  that 
must  appear,  and  still  I  have  common  there  as  I  have 
declared,  and  which  is  shewn  by  my  declaration  at  first. 
But  it  does  not  appear  thus  in  an  action  of  trespass,  but 
only  that  the  beasts  were  wrongfully  taken ;  wherefore, 
there  it  was  a  good  plea,  but  not  in  my  case,  ergo  not  in 
the  case  at  bar. —  Ydverton.  In  your  special  action 
which  you  have  brought,  it  cannot  be  intended  by  any 
means  that  the  freehold  is  your's,  but  another's,  be- 
cause you  cannot  have  common,  in  your  own  soil,  and 
this  clearly  proves  that  it  is  nothing  to  your  case.  But 
in  our  case,  if  the  freehold  be  the  defendant's,  it  shall 
not  be  intended  that  any  one  has  a  severid  fishery  except 
the  defendant  himself,  unless  the  contrary  be  shewn,  be- 
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CBxtae  hj  coflomoii  mtendment  the  soil  carries  ivith  it  the  A.  D.  1450. 
sereral  fishery,  and  the  soil  and  the  sereral  fishery  may 
be  in  one  person,  and  so  there  is  a  great  difierence  be^ 
iween  your  case  and  the  case  at  bar,  wherefoie  in  onr 
case  the  plea  is  sa&cieDi.-^Fortescue.  If  this  be  a  plea, 
it  moftt  be  a  jnstification,  or  otherwise  it  will  be  merely 
a  ttaYerse  to  his  action ;  but  that  it  is  not  a  traverse 
dearly  appears,  and  that  it  is  not  a  jastification  I  will 
prere,  fior  this  plea  may  stand  together  with  our  decla- 
ration, namely,  that  it  is  his  soil,  and  yet  is  onr  sereral 
fishery,  and  then  to  say  that  it  is  his  soil  is  nothing,  be^ 
cause  we  are  thereby  in  no  wise  ousted  6f  our  several 
fisheiy,  and  so  it  cannot  be  pleaded  to  any  purpose.-*- 
Paston.  So  it  may  happen  that  it  is  my  several  pasture, 
and  still  that  you  have  a  common  therein,  and  yet  pr/mtf 
fade  it  is  a  good  plea  for  me  to  say  Hiat  it  is  my  frc&- 
hoid  as  above,  as  in  the  case  which  1  have  put  before* 
And  tt  may  be  that  you  broke  my  close,  and  the  freehold 
is  your^s.  As  in  case  you  let  to  me  the  same  close  for  a 
term  of  years,  you  have  no  more  business  there  during 
the  term  than  a  perfect  stranger.  And  as  to  the  break- 
ifig,  it  is  a  good  plea  for  you  to  say  that  the  freehold  was 
ia  you  at  the  time,  then  1  shew  the  lease  in  support  of 
my  case.  So  in  this  case,  though  the  freehold  be  in  the 
defendant,  and  the  several  fishery  in  the  plaintiff,  still  it 
is  a  good  plea  to  say  that  the  soil  and  the  freehold  weie 
ia  him  as  above ;  and  then  the  plaintiff  must  shew  how 
he  had  several  fishery,  to  wit,  by  prescription  or 
grant,  &c. ;  wh^reiJENre  this  manner  of  pleading  is  good, 
&c. — FuHikorp,  In  your  case  of  tMreafeing  close,  where 
the  defendant  pleads  that  it  is  his  freehold,  it  shall  be  in- 
tended by  this  tlmt  the  plaintiff  had  no  right  there  unless 
he  sliew  it ;  bat  in  our  case  the  plaintiff  has  declared  by 
his  writ  that  be  had  several  fishery  there,  and  so  has 
shewn  how  from  the  beginning.  And  if  the  fishing  be 
aetseterri  as  to  him,  then  it  shaH  be  understood  by  Hus 
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A.T>.  1457.  ami  also  in  his  own  land,  for  it  is  not  issuing  out  of  the 
land,  nor  payable  moreover  ;  bu*  it  is,  as  has  been  said^ 
a  realiy,  and  a  privilege  in  the  Lind,  and  nci^  in  an j 
otlier  thing  ;  wherefore,  &c. — Ashton  says  to  the  de- 
fendant, answer  over. 


■w*« 


jBro.  Ab.  Tit.  fVarrcn^  pi.  7. 
A  warren  A  man  seised  of  a  manor  in  which  he  has  warren, 

does  not  pasSj^j^j^ggf^gfj^g^^^f  the  manor,  with  the  appurtenants,  the 
as  an  appur*  '  •  *^ 

tenant  to  a    ivarren  does  not  pass  by  these  words ;  which  observe. 


manor. 


A.  D.  M38.  Year  Bookj  S6  Hen.  6.  p..  24.  A.  D.  1438, 

A  writ  of  trespass  was  brought  by  one  man  against 
another,  lie  aliedges,  that  the  defendant  had  broken 
two  nets  in  his  several  fishery,  put  there  for  taking  fish, 
and  two  hundred  eels  there  being  took  and  carried  away , 
Sec. ;  and  the  defendant  demands  judgment  of  the. 
whole,  inasmuch  as  the  plaintiff  alledged  that  he  4ook 
two  hundred  eels,  being  in  the  q  *ts,  without  saying  his 
eels,  &c. 

A.  a  146^.  Year  Booh y  2  Ed.  4.  p.  4.  A.  D.  1462. 

Br.  Ab.  Li-        I^  trespj^s  de  par^o  fracta^  rehearsing  the  statute  of 

eences, pl.ao.  jtfr^  I.  c.  20.  the  defendant  said,  that  plaintiff  made 

Trespass,  pi.  such  an  one  his  park-keeper,  to  guard  his  wild  beasts, 

^^^'  and  that  the  park-keeper  desirtrd  him  to  kill  two  deer 

for  him,  by  force  of  which  at  the  time  of  the  supposed 

trespass,  &c.  he  came  and  killed  them. — Litt.  objected 

to  the  plea  being  pleaded  in  that  manner. — Laicon  did 

the  same. — Nedham  to  Laicon.  The  park-keeper  him- 

r 

Barre,  as.  self  had  no  power  to  do  this,  how  then  can  he  give  it  to 
T\'  ^^^i  KA  another  ? — Moile.  The  plea  appears  to  me  good  enough ; 
Bailiff,  Br.  5^.  for  I  fancy,  that  a  bailiff  may  give  a  licence  to  a  man  to 
I^aset,  Br.  ^^^upy  the  soil  with  his  cattle,  and  if  the  lord  bring 
Licence,  Br.  trespass  against  him,  might  he  not  shew  the  licence,  and 
Contract  Br.  ^^^^  ^  good  justification  on  this  account  ?  If  it  be  so 
3^-  there,  it  will  be  so  hmre.^Choke^  on  the  other  side. 

Bailiff.  *        There  is  a  great  difference  between  thei  two  cases  ;  for 
14  Ed.  4.  a   t  jjg  bailiff,  by  virtue  of  his  office,  bath  jpower  ta  let  the 
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land  to  otbeis  at  wiH,  and  for  the  same  reason  he  may  A.  D.  i4g^, 

gi?e  a  licence,  or  praj  otliers  to  pot  their  cattle  into  the3  H.  i.  u. 

land,  and  so  he  is  accountable  to  the  lord,  thus  tbe^^^^^'^, 

tofd  may  recover  against  him  ;  but  here  the  pavk-kecp-^^'^  ^  l^« 

er  has  only  the  keeping  of  the  wild  beasts,  to  preserve    ' 

them  safely  against  audefiurton.    But,  sir,  I  will  put  a 

case  like  this :  If  I  have  a  shepherd  who  desires,  or 

gives  a  licence  to  a  person  to  kill  a  sheep,  shall  1  not 

have  an  action  of  trespass  i  Surely  1  shaU ;  so  observe, 

UQs  diflkrence  is  a  good  one,  as  I  think, — Laic,  h  ap* 

peais  othorwiseto  mc,  and  the  plea  is  good ;  for,  if  I  go 

into  a  tavern,  and  the  waiter  gives  me  a  pot  of  wine,  or 

if  I  go  into  a  mercer's  shop,  and  the  servant  gives  me  a 

piece  6f  linen,  shall  the  masters  hare  an  action  against 

me  ?  Sttvely  not,  nor  shall  the  person  in  this  case.— ^ 

Chok^  to  Lakon.  There  is  a  diierence  between  all  your 

cases  and  the  one  at  bar,  for  in  your  case  about  the 

mercer,  the  servant  has  the  power  to  sell  the  cloth,  or  to 

exchange  or  give  it  out  to  others  at  his  discretion,  but  8  Ed.  4.  ii. 

the  park«keeper  has  no  such  interest  by  his  office,  he  has  ^^  £^.^.^8. 

oaly  the  bare  keeping  of  the  pork  ;  but  in  your  case, 

if  the  servant  in  a  shop  (who  is  not  the  servant  who  has 

power  given  him  by  his  master  to  sell)  give  the  cloth,  I 

say  the  master  shall  have  a  writ  of  trespass  against  him 

who  takes  it  by  the  gift  of  such  a  servant ;  and,  sir,  in 

the  case  at  bar,  the  head  park-keeper  had  no  power  \o 

kill  any  beast,  how  then  can  he  by  any  means  give  a 

licence  to  another  to  do  so  ?  I  say  he  cannot.    And  if 

the  case  were,  that  I  bailed  goods  to  F.  to  keep  for  my 

use,  aad  F.  gave  them  to  one  G,,  I  well  know  that  I 

cannot  maintain  trespass  against  G.,  for  he  had  legal 

posaessiott  of  them,  by  reason  of  the  bailment,  and  by  his 

gift  the  property  is  vested  in  the  donee,  and  so  there  I  w.  i.  c.  so, 

shall  have  a  good  remedy  against  F.  by  writ  of  detinue.^ 

MijUt.  So,  1  think,  you  have  an  action  on  the  case 

ilgaiast  the  park-keeper.— CAo^e.  No,  sir,  this  caimot 
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A.  D.  I46g,  be,  for  at  common  law  1  have  no  remedy  for  killing  beastS| 
but  generally  a  writ  of  trespass,  supposing  quod  clausum 
Jregiiy  and  this  on  account  of  breaking  my  close,  and 
entering  my  soil ;  wherefore,  if  I  wi^h  to  have  any  re« 
medy ,  I  must  bring  an  action  upon  the  statute,  and  this 
I  cannot  hare  against  him. — Liii.  to  the  same  purpose. 
The  plea  is  bad,  and  to  prove  that  an  action  lay  against 
a  man,  who,  at  the  commencement,  came  by  legal  means 
to  the  goods  of  a  man,  or  at  his  entry  into  another^s 
land  was  justified,  I  fancy,  that  if  I  distrain  legally  for 
my  rent,  and  then  willingly  kill  the  beast,  I  say  the  te- 
nant shall  have  a  general  writ  of  trespass  against  me ; 
and  so  also  of  my  entry  into  the  land ;  and  1  suppose, 
sa  IL  e.  87.  that  if  I  bail  my  robe  to  you,  and  you  bum  it,  I  shall 
have  a  writ  of  trespass  on  the  case  against  you,  in  the 
same  manner,  of  the  bailee,  who  has  the  custody  of  my 
beasts,  I  shall  have  an  action  upou  my  case,  &c.  against 

7H.4.16.     him,  &c. — Moile.  This  last  case  I  deny,  for  he  is 

3  H  4   14 

11  Ed!  4. 7.  chargeable  by  me  in  a  writ  of  accompt,  and  so  he  has 
8  £d.  4. 13.  power  to  give  or  sell  them  to  another,  which  vendee 
may  kill  them ;  but,  if  he  had  the  custody  of  an  ox,  for 
the  purpose  of  drawing  the  plough,  then  the  case  would 
be  different;  and  if  the  bailiff  makes  a  lease,  rendering 
rent  to  his  lord,  then  he  shall  have  a  writ  of  debt;  and  if 
any  one  hunts  in  a  park,  and  kill  no  wild  beast,  then  no 
action  lies.  But  observe,  if  he  shall  be  found  guilty  by 
verdict,  he  shall  have  benefit  of  the  statute,  as  was  ad- 
judged quinti  quinto. — Nedham.  There  is  a  difference 
where  a  man  who  has  the  keeping  of  my  goods  gives 
them  to  another,  and  where  a  stranger  takes  them  out  of 
the  possession  of  him  who  keeps  them,  and  gives  them  to 
another ;  for,  in  the  first  case,  the  property  was  in  me, 
so  that  he  who  takes  by  force  of  the  gift  of  a  person  hav- 
ing no  property  in  them,  shall  be  adjudged  a  trespasser 
against  me ;  but,  in  the  other  case,  the  property  was  out 
of  me  at  the  time  of  the  gift,  and  in  him  who  gave  them ; 
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is  to  the  writ  a^inst  the  donee,  it  was  held  by  some  ap-  A.  D.  146«. 
prentices,  that  if  livery  was  made  by  the  vendor,  then 
no  action  lay,  if  not,  then  it  did,  &c.    917  H.  8.  13. — 
5  H.  7. 10.  a.— 10  H.  7.  6.— 16  H.  7.  S.-21  H.  7.  S9. 
22  H.  6.  59.--6H.  5.  L— W.  1.  c.  20. 

■  ■    '  ■  '  ■  WWII  ■■  I    ■  I  — — B^ 

YearBook^  4  Ed.  4.  p.  29.  A.  D.  1464.  A.  D.  ?464, 

In  an  action  of  trespass,  plaintiff  supposed  that  de-Br.  Ab.  Tret- 
fendant  had  taken  fish  in  his  several  fishery  in  a  certain P^!?*  ^^* 
Till,  &c.  and  the  defendant  said  that  he  himself  is  seised 
of  a  house  and  of  eight  acres  of  land,  and  six  acres  of 
meadow,  in  the  same  vill,  in  his  demesne  as  of  fee, -and 
that  defendant,  and  all  those  whose  estate  he  has.  in  the 
said  messuage  and  land,  being  tenants  of  the  said  bouse 
and  land,  have  had  common  of  fishery  in  such  a  place, 
from  such  a  point  to  such  a  place  as  appendant  to  such  a 
house  and  land  aforesaid,  &c.    And  the  place  where  the 
plaintiff  supposes  the  trespass  to  be  done,  is  betweencomen,  8. 
these  bro  bounds  in  the  same  place  ;  and  the  defendant  ^PP®"^'*^' 
fished,  as  he  well  might. — Fairfax.  This  is  no  plea,  forlocideQtyBr. 
if  he  has  common  of  fishery  as  appendant,  it  stpp^fSrp^'    ^^^  -q^^ 
that  he  may  have  it  in  another  place. — Choke.  Ye8,«206. 
sir,  well  enough,  as  well  as  common  of  estovers,  house* 
bote,  and  haybote,  appendant;  thus  it  is  of  a  several 
fishery  ;  it  is  possible  that  a  man  may  have  such  fishery 
appendant. — Danbi/.  Common  of  pasture  appendant, 
and  common  of  fishery  in  gross,  are  usual,  the  one  as 
well  as  the  other,  therefore  the  pleading  }&  good  enough, 
^Fahrfaa:  answered  over,  and  pleaded  in  bar,  &c. 

Year  Bookj  6  Ed.  i.  p.  26.  A.  Di  J466.  A.  D.  t46c. 

In  a  writ  of  annuity,  brought  by  a  man  who  claimed  a  park-kccp- 
to  have  an  annuity  on  account  of  the  office  of  keeper  of  ^  ^fficr^nd 
the  park;  it  was  granted  to  him  to  have  this  annuity  annuity,  by 
for  term  of  his  life,  for  the  office  of  keeping  the  park,||?^JJ5J^;=*'  *^ 
&c.    And  it  was  pleaded  by  the  defendant  that  this 
office  was  grafted  to  plaintiff,  &c.  and  to  have  so 
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A.Dt  <466,^mttc1i,  &c« ;  and  that  such  office  had  been  there  from  timo 
immemorial ;  and  that  all  those  "who  had  had  the  office 
of  park-keeper,  had  as  well  the  care  of  the  woods  and 
wil^  beasts  as  of  the  park  itself,  &c. ;  and  that  on  a 
certain  day,  to  wit  on  the  second  day  of  July,  in  the 
second  year  of  the  now  king,  until  the  14th  day  of  July 
then  next  ensuing,  twenty-two  wild  beasts  were  killed 
through  the  negligence  of  the  said  plaintiff,  by  strangers 
not  known  to  the  said  defendant ;  and  for  all  that  time 
the  said  plaintiff  of  the  guudianship  of  the  park 
afoiesaid  w^  ni^ligent,  &c.  on  account  of  which  matn 
ter  he  demands  judgment  if  this  action  can  be  maintain-} 
^.  And  this  plea  was  challenged,  because  there  was 
no  matter  shewn  for  which  plaintiff  ought  to  forfeit  his 
annuity,  for  it  is  shewn  that  the  wild  beasts  were  not 
killed  by  the.adTicl&  or  consent  of  plaintiff,  but  by 
strangers  agaii^  whom,  plaintiff  can  have  no  actton ;  but 
defendant  may  have  his  remedy,  aa  if.)  have  yoiir  goods 
in  my  care,  and  strangers  take  them  out  of  my  posses^ 
sion,  as  because  they  found  my  house  open,  or  if  they 
\ie  stolen,  you  may  have  your  remedy  against  the  tres- 
passers ;  or,  if  I  be  the  steward  of  your  court,  an4 
|u>kl  the  court,  althoi%h  it  be:  not  held  as  it  ought  to  be» 
yet  shall  I  not  lose  my  fi%,  if  I  perform  the  office  rea- 
sonably, &c. ;  so  the  park-keeper  aforesaid  shall  not 
lose  his  office,  althoogh  strangers  did  take  wild  beasts  in 
his  absence,  or  presence  where  he  cmisented  not  to  it, 
although  it  was  done,  yet  defendant  shall  have  his  re- 
medy by  acti<m  on  the  statute,  for  his  park  being  broken 
and  his  wild  beasts  taken,  &c. —  Yonge  for  defendant. 
It  appears  by  our  plea,  that  default  in  guardianship 
and  negligence  in  his  office  is  attributable  to  plaintiff,  for 
it  is  shewn  how  by  his  negligence  in  the  performance  of 
the  duties  of  his  office,  and  by  his  default,  between  such  a 
day  and  such,  so  many  wild  beasts  were  taken  and  killed 
by   strangers,  in  which  case  this  n^igencc.  in.  tli<. 
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fBardianslitp  of  bis  office^  shall  cause  him  to  lose  his  A.  D.  i4ao. 
fee,  for,  if  I  have  a  steward  of  my  leet,  and  he  has  an  "■"'■~~~"*^ 
annuitj  for  it,  and  be  ought  to  hold  it  twice  a^year,  (to 
wit)  the  month  after  the  feast  of  Easter,  and  the  month 
after  Michaelmas,  and  does  not  perform  the  duties  of  his 
office  diligently,  but  keeps  the  leet  eight  weeks  after, 
llN!se  leets  are  void,  and  all  the  presentments  an^  profits^ 
which  the  lord  should  have  from  the  natare  of  his  leet. 
In  this  case  he  does  keep  tiie  office  of  his  leet,  but  he 
Bususes  it,  and  oa  account  of  this  misuser  shall  lose  his 
fee,  as  well  aa  for  a  nonuser  of  his  offipe ;  for,ifhedQes 
not  nse  bis  office,  so  thtt  the  whole  de&nlt  of  keeping  it 
is  in  him,  his  annuity  shall  be  extinct  (m  this  account, 
and  so  it  shall  be  if  ke  misuse  it,  for  I  haye  no  remedy 
for  his  misuser,  but  to  keep  back  his  annuity,  for  each 
of  OS  shall  have  a  quid  pro  quo^  inasmuch  as  his  office 
is  well  kept,  he  shaH  have  bis  fee  for  the  duty  done,  and 
I  shaU  kave  the  profit  of  the  office  for  the  annuity  which 
I  shall  pay  him,  and  if  he  misuses  his  office,  and  doea 
not  take  caie  of  it,  but  at  his  own  pkosore,  and  negli- 
gently, and,  ftom  his  default,  strangers  taka  my  wild 
beasts,  and  the  profits  of  my  park,  as  wood  and  other 
rach  things,  where,  if  he  bad  kept  a  reasonable  watch, 
they  could  not  haye  done  it,  bat  by  his  negligence  my 
park  is  wasted  in  its  wild  beasts,  in  ita  wood,  and  its 
gfasB,  his  annuity  and  his  office  AM  be  extinct  for  this ; 
for  if  I  hay^  a  butler,  and  he  has  a  fee  in  beii^  such 
officer,  (or  any  other  office  of  this  sort,)  and  he  has  an 
annuity  ofme  fer  this,  if  he  leaves  the  door  of  my  hoitse 
0|ien  negligently,  by  whick  strangers  enter  and  carry 
sway  my  goods,  he  shall  lose  his  office  and  his  annuity 
forttis,  for  idem  est  insufficienter  faeercj  quod  nihil  vd 
lumfactre^  ifc, ;  for,  ifmy  servant  go  but  for  a  day  from 
aie  without  roy  leave,  and  so  depart  negligently,  I  am 
net  bound  to  pay  hkn  his  wages  for  time  to  come,  nor  to 
feceive  lum  again,  without  I  myself  wish  it,  ftc.-—  Ckeke. 
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A.  D.  1466.  '^^^  pI^A  of  the  defendant  appears  to  be  good  enough  ^ 
for  by  his  plea  the  defendant  shews  a  default  in  plaintiff 
in  the  performance  of  his  office ;  for  if,  by  the  negli- 
gence of  plaintiff  in  keeping  the  park,  the  wild  beasts  in 
the  park  or  the  wood  is  wasted,  there  is  no  reason  to  giye 
him  his  fee,  for  the  park-keeper  is  bound  to  watch  the 
park  in  a  reasonable  manner,  but  to  say  that  he  shall 
«tand  there  every  day,  this  need  not  be,  as  I  think,  but 
it  is  sufficient  that  he  employ  himself  in  his  office  three 
or  four  days  in  a  week,  and  not  be  there  every  day,  for 
if  he  be  guarding  the  park  and  performing  his  office 
three  times  in  four  days,  or  three  times  a-week,  this  is 
a  sufficient  watching  by  him,  &c. — Danby.  It  is  hard 
to  take  issue  upon  the  matter  alledged  by  the  defendant, 
if  he  says  nothing  more. — Choke.  Yes,  sir,  issue  may 
be  taken  upon  this,  and  it  may  be  traversed  well  enough ; 
for  if  the  fact  be  as  defendant  hath  said,  that  by  the  neg- 
ligence of  plaintiff,  &c.  and  by  his  negligent  keeping  of 
the  park,  defoidant  hath  suffered  waste,  it  is  reasonable 
that  the  park-keeper  should  be  punished  for  this  default, 
and  this  can  be  done  in  no  other  way,  but  by  estreating 
his  office  and  his  annuity  ;  for,  for  nonfeazance  of  an 
office,  the  officer  shall  lose  his  annuity  ;  so,  too,  if  he 
misuse  it ;  for  if  my  steward  of  my  courts  does  not  perform 
his  office,  and  does  not  keep  my  courts,  or  if  he  keeps  the 
court,  but  misuses  the  office  out  of  its  course,  as  if  be 
keeps  the  court,  but  will  not  inquire  of,  nor  make  any 
profit  to  the  lord  from  the  court,  and  so  by  his  negli- 
gence and  default  the  court  is  misused,  he  shall  lose  his 
annuity  and  office  for  this.    And  so  the  park-keeper 
aforesaid,  if  he  has  misused  his  office,  though  he  per- 
form his  duty  now,  yel  by  the  misuser  as  well  as  by  the 
nonuser  he  shall  lose  his  annuity,  where  by  his  negli- 
gence and  default  the  park  is  wasted  ;  and  so  the  issue 
may  be  taken  upon  his  negligence  or  de&ult,  as  that  the 
^d  beasts  were  not  killed,  and  taken,  and  carried  a.way 
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by  his  negligence  and  default,  for  then  it  is  not  rea-  a.  D.  1466.  ^ 
sonable  that  he  should  give  account  of  them,  if  strangers 
hare  taken  them  without  his  assent,  and  not  by  his  neg« 
ligence  aud  default,  but  if  the  park  be  wasted  or  de- 
stroyed by  his  default  and  negligence,  it  would  be  other- 
wise ;   and  as  to  its  being  said  that  the  defendant  might 
have  his  remedy  against  the  trespassers,  as  to  this,  it 
does  not  disprove  his  remedy  against  the  park-keeper ; 
for,  if  I  lease  land  to  you  for  a  term  of  years  for  life, 
rendering  certain  rent,  upon  condition  that  if  you  com- 
mit waste  I  may  re-enter,  and  waste  is  committed,  shall 
not  I  haye  a  writ  of  waste  because  I  can  enter  ?  This  is 
no  good  argument,  for  it  is  in  my  election  to  have  cither; 
for  I  have  at  my  election  two  remedies  for  the  punish- 
ment of  this  waste,  by  the  conunon  law  by  writ  of  waste, 
or  otherwise  by  the  covenant  made  between  us ;  and  so 
in  the  case  aforesaid  it  is  in  the  election  of  defendant  to 
punish  the  strangers  for  the  trespass  in  his  park,  or 
otherwise  to  take  his  remedy  against  plaintiff  for  the 
nonperformance  of  his  office,  and  for  his  negligence  in 
attending  to  his  office. — Nedham.  A  park-keeper  is  not 
bound  to  be  in  the  park  every  day,  but  a  reasonable 
guarding  is  sufficient,  for  on  festivals  and  Sundays  he 
ought  to  be  at  divine  service.     So  in  the  night  he  is  not 
bound  to  watch,  but  may  take  his  rest.    So  every  day 
he  may  take  his  meals,  and  for  such  times  and  other 
leasonable  times  he  shall  not  answer  nor  be  punished,  nor 
prevented  from  having  his  annuity  for  the  nonfeazance 
of  watching  at  this  time,  for  he  is  not  bound  to  be  there 
every  day  on  the  watch,  but  at  reasonable  days  and 
times*   So,  if  many  come  with  force,  as  six,  or  eight,  or 
twenty,  against  him  into  the  park,  to  take  wild  beasts,  or 
destroy  the  park,  where  it  is  against  his  will,  and  where 
he  cannot  contend  with  them,  nor  recover  the  beasts,  for 
Lolaw  or  reason  shall  compel  to  fight  against  so  many, 
and  to  turn  them  out  by  force,  for  he  has  no  power 
against  so  many ;  but  if  he  does  his  part,  as  far  as  was 
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A.  p.  t466>  reasonably  in  hb|K>wer,  H  is  suficient.  And  he  is  not 
bound  .each  day  or  any  day,  to  find  six  or  seven  men, 
or  more,  or  fewer,  to  guard  the  park,  but  only  is  he 
bound  to  guard  it  in  his  own  person,  where  he  does  it 
reasonably  in  his  own  person,  and  it  is  sufficient  for  bim 
to  do  it  at  divers  reasonable  days  and  times,  for  no  law 
shall  con4>el  him  to  do  more ;  but  if  at  a  reasonable  day 
or  time  the  park  is  wasted  by  his  hegligence  and  de- 
fault, then  it  is  right  that  he  should  answer  for  this ;  and 
for  such  canse  and  default  he  shall  lose  his  office  and  his 
annuity.  For  in  Brandon's  case  lately,  about  the  Mar- 
shalsea,  he  was  at  his  office  day  and  night ;  but  he  mis* 
used  it,  for,  by  his  own  aet  and  negligence,  he  su  fibred 
divers  condemned  prisonefs  to  escape  ;  and  by  this  he 
lost  bis  office,  which  was  for  term  of  life,  which  he  had 
by  grant  before,  and  the  grantor  entered  and  gave  the 
office  to  another.  Thus  it  b  with  a  gaoler,  if  prisoners 
escape  by  his  defiiult  and  negligence  at  a  reasonable 
time,  he  shall  answer  for  them,  and  shall  lose  his  office  by 
tile  misuse,  as  wdl  as  for  nonuse.  But  if  in  the  night, 
or  other  such  time,  the  prisoners  break  open  the  prison, 
escape,  and  fence  through  thegnard,  and  go  their  way, 
nevertheless  there  is  no  defiiult  or  n^iigence  in  the 
gaoler ;  but,  where  he  is  negligent  or  fiiulty,be  shall  an- 
swer for  this,  and  be  punished ;  and  so  of  the  park-keeper 
aforesaid,  he  shall  answer  for  his  nc^igent  keeping  and 
default ;  for,  if  by  his  de&ult  at  a  reasonable  time,  or  by 
his  negligence,  the  park  is  waste,  he  shall  be  punished 
for  this.  So  this  is  in  issue  for  to  alledge  that  they  were 
killed  by  strangers  not  known  to  him,  at  an  unreaUe 
time,  as  in  the  night,  or  at  any  other  time  inibe  day  witii 
multitudes  and  force,  without  this  that  they  were  killed 
by  bis  negligence  or  default,  this  shall  be  good  issue,  for, 
for  his  negligence  and  default,  he  shall  answer,  &c« — 
Arderne.  Your  plea  contains  more  than  is  necessary, 
^  *  for  you  bavealledged  in  your  plea,  that  all  men  being 
in  and  having  this  office  in  this  park,  have  had  the 
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charge  of  keepiog  the  «aid  paife,  in  the  woods  and  other  A.  P.  1 465. 

pr<^ts  of  the  said  park^  as  well  as  in  the  wild  beasts,  and 

this  it  is  not  necessary  to  alledge,  for  of  conim<m  right, 

and  bj  the  common  law  itself,  this  belongs  to  the  office 

of  purkr^eeper,  and  every  patk-keeper  ought  thus  to 

guard  his  park.    But,  as  to  the  pleading  the  killing  the 

beasts  by  the  negligence  of  i^intiff,  I  should  wish  to 

hear  the  words  of  the  plea  in  this  matter.-—  I^ge.  You 

shall  hear,  but  as  to  alledging  the  matter  of  fact  before, 

this  plea  is  not  worse  *on  this  account,  for  then,  this 

shall  be  accorded  by  the  common  law,  and  truly  such 

an  oflice  as  this  has  been  held  there  and  of  right  the  officer 

should  be  there,  and  also  it  has  Jbeen  the  custom  for  the 

park-keepos  to  keep  the  park  as  aforesaid,  and,  there* 

fore,  that  I  might  not  be  c<mcluded  afterwards  upon 

this,  to  make  sure  I  put  the  matter  in  the  plea. — Ardeme. 

This  18  not  necessary,  as  appears  to  me,  for  the  same 

charge  b  the  ^itire  duty  of  every  park-keeper,  to  wit,  to 

gnaid  the  whole ;  for,  this  word  park  includes  in  itself 

many  things,  to  wit,  the  inclosure  and  all  within  it,  wild 

beasts,  woods,  and  com,  and  all  such  other  things,  and 

profits  annated  to  and  comprised  in  gthe  park,  and 

also  the  inclosure  and  the  freehold  • — Denby.  Although 

thepleading  be  in  these  words,  that,  by  the  negligence 

of  the  plaintiff,  the  wild  beosts  were  taken  and  killed  by 

fbangers,  not  known,  &c. —  limge.  The  plea  is  that  the 

pfauntiff  from  such  a  day  to  such  a  day,  to  wit,  in  twelve 

imcassifve  days,  cu$iodire  parcum  pradictum  neglexit 

io  which  time  twenty-two  wild  beasts  were  taken  and 

killed  by  strBngers.~i)aitiy.  It  is  hard  that  this  plea 

ihonld  be  good,  for  this  matter  is  not  certain  ;  and 

lAat  do  you  mean  by  this  word  negleani. —  Yonge.  He 

was  negligent  in  the  keeping  of  this  tota  curia.    This  is 

no  issue,  fiMr  n^UxH  it  that  he  refused  to  keep  the 

park  from  such  a  day  to  suck  a  day,  &;c. — Danby-  It  is 

IkA  that  you  tak€  notice  of  this  pleading,  ton  it  is  not 

S 
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A«D.  1466.  certain  to  say  thus,  that  he  rdlused  io  keep  the  park 
from  such  a  day  to  such  a  day,  &c,—  Yonge.  We  say 
then  that  from  such  a  day  to  such  a  day,  parcum  prec' 
dictum  non  custodivit,  and  in  the  mean  time  the  wronp 
was  done,  Scc-^Danby.  This  is  the  better  plea  and 
much  more  certain,  &c. 

. _  » 

Tear  Book,  5  Edw.  4.  p.  53.  J.  D.  1466.     ^ 
Br.  Ab.  War*     In  a  writ  of  trespass  quare^  Sfc.  liberam  warrenam 
nt^  pi.  6.      suam jia such  a  vill /regit  et  cuniculos^  Ac*  cepit  etfugU'^ 
bitf   &c.  Ihe   defendant   said  that   the   place  where 
plaintiff  supposed  the  trespass  to  be  done  is  three  acres 
of  land ;  and  we  say  the  plaintiff  was  seised  of  them  ia 
lee,  and  leased  thence  to  such  a  one,  to  have  and  to 
hold  them  at  will,  by  force  of  which,  &c.     And  the  de- 
fendant, by  his  command,  entered  and  took  two  rabbits 
there ;  and  we  demand  judgment,  if,  without  laying  any 
title,  this  action  should  be  maintained,  &;c.    And  the 
court  said  to  the  defendant,  give  this  up,  for  the  term  is 
at  an  end,  we  cannot  attend  now  to  argue  matters  in 
law,  &c.    And  plaintiff  said,  that  if  he  would  npt  put 
in  some  other  plea,  he  should  demur  to  him,&c.    And 
then  defendant  said,  that  plaintiff  was  seised  of  so  much 
land  as  aforesaid  in  fise,  and  leased  the  said  land  to  such 
an  one  at  will,  &c.  and  he  by  his  command  entered  and 
took  the  rabbits ;  and  he  prayed  judgment,  if  the  action, 
&c. — Danbif  to  the  defendant.  This  is  no  plea,  for  tlie 
rabbits  passed  not  by  the  lease  with  the  land,  for  they 
are  not  parcel  of  it,  &c. — Catesbjf.  If  this  were  in  a 
general  action  of  •trespass  for  his  close  broken,  and 
his  rabbits   taken,    the   aforesaid  taking   M'ould    be 
good,  and  the  entry  too  ;  ior  in  a  writ  of  trespass  for 
his  close  broken  and  his  trees  cut,  it  is  a  good  plea  jGur 
the  defendant  to  shew  a  lease  to  a  stranger  at  will  or  for 
term  of  years,  or  for  life,  and  that  defendant  by  the  .com- 
mand of  the  lessee,  entered  and  cut  the  trees,  or  by  fiwce 
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* 

of  a  lease  made  to  himself  he  cut  the  trees,  &c. —  A.  D.  i4ge.' 
Damby.  This  is  apparent,  because  in  a  general  action 
for  lireaking  his  close  and  taking  his  rabbits,  a  lease 
made  to  defendant  of  the  close,  or  to  a  stranger,  v^ould 
be  a  good  plea,  and  that  defendant  bjr  his  command 
entered  and  took  the  rabbits,  and  yet  it  appears  that  the 
rabbits  pass  not  with  the  land. — Cateshj/.  The  lessee  or 
another  bj  his  licence  may  take  them  legally,  if  they  be 
apon  the  land. — Danby*  The  action  here  is  more  special 
than  the  general  action  of  trespass,  for  the  action  is 
brooght  here  for  breaking  his  warren.  Then  Catesby 
passed  oyer  this  ;  and  pleaded  as  before,  a  lease  made  by 
plaintiff  to  a  stranger  at  will,  and  that  the  defendant  by 
his  lioeaoe  took  the  rabbits  there,  &c.  and  prayed' 
judgment,  if  without  shewing  some  title  this  action  can 
be  maintained.  To  which  plaintiff  said,  this  is  no  plea, 
for  he  affirms  the  freehold  to  be  in  plaintiff,  and  plaintiff 
may  in  common  intent  well  haye  warren  in  his  own 
demesne  land.  Therefore  if  defendant  will  stand  to  this 
plea  we  will  demur  to  it. — Catesby.  This  manner  of 
pleading  is  in  our  books,  in  the  way  1  have  now  pleaded; 
for  to  say  ih^i  you  have  warren,  or  that  the  freehold  is 
in  a  stranger,  or  in  defendant  in  which  you  claim  war- 
ren ;  we  piay  judgment,  if  without  shewing  a  title,  you 
can  maintain  this  action.  And  this  manner  of  pleading 
wasused  in  the  time  of  King  Henry  the  Sixth. — Danby. 
This  action,  as  I  have  said  to  you,  is  more  high  and 
tspmgX  than  a  general  writ  of  trespass  for  breaking  his 
close ;  for  in  a  general  action  of  trespass  it  is  common 
pleading,  and  good  pleading  for  the  defendant  to  plead 
and  lay  the  freehold  in  a  stranger,  by  whose  command 
or  lioence  he  entered,  or  to  lay  the  freehold  in  the  de* 
lendaat  himself;  and  such  bar  shall  compel  plaintiff  to 
shew  hia  title,  for  his  action  is  not  certain.  But  the 
action  now  brought  for  his  close  broken  is  a  special  ac- 
tion^ and  be  ought  to  have  a  more  special  plea  than  yoa 
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A.  D.  ii<g>  bave  now  pleaded^  therefore  give  tbis  up,  for  we  cannot 

let  you  delay  now,  as  we  might  at  the  beginning  or 

commencement  of  the  term ;  no  more  can  we  U'gue 

matters  of  law.     And  therefore  give  it  up,  or  we 

shall  deliver  and  record  what  you  have  'said,  for  the 

term  is  at  an  end,  and  we  wish  to  finish  to-morrow* 

^Moile    to  Caiesby.    By  your  plea  you  assert  the 

freehold  to  be  in  plaintiff,  and  have  said,  moreoveri 

that  a  lease  at  will  was  made  to  another,  and  let  thii 

lease  be  at  will  for  term  of  years  or  otherwise,  and  as 

the  freehold  is  in  the  plaintiff  it  seems  this  plea  is  not 

sufficient,  for  in  common  intent  plaintiff  may  well  have 

warren  in  hb  own  freehold. — Getmey  for  plaintiff.  If  fat 

will  not  give  it  up,  we  will  demur  in  law  to  him.— 

Danby.  And  we  will  record  it,  and  it  shall  be  entered 

if  he  will  not  give  it  up. — Caiesby.  Sir,  ^thea  we  say 

that  the  place  where  the  plaintiff  supposes  the  trespiiss 

to  be  done  is  three  acres  of  land,  as  aforesaid,  which 

land  was  the  freehold  of  such  an  one,  &c.  at  the  time  of 

the  supposed  trespass,  and  the  defendant  by  his  command 

entered  and  took  two  rabbits,  without  this  that  the 

plaintiff  has  any  warren  there  in  the  said  land.— G^swe^. 

This  is  UQ  plea,  for  it  sounds  double;  one  part  is  that 

the  freehold  is  in  another,  and  the  other  the  traveiBe, 

&;c. — Dofi^  to  Catesby.  1  wonder  at  you  that  you  will 

not  plead  otherwise ;  and  you  should  plead  otherwise) 

for  we  cannot  now  argue  matters  in  law,  on  account  of 

the  end  of  the  term ;  therefore  do  give  it  «p.rr-Ccrf<»i^^. 

This  manner  of  pleading  is  frequent  in  our  books.-rrs 

Danby.  What  is  that  to  us  ?    We  cannot  aifue  the 

law  of  this  now,  whether  the  plea  be  good  or  not,  flmd 

differently  at  your  peril,  or  this  shall  be  entered,  ftc.-n> 

Gemey  for  plaintiff,  to  Caiesby.  Acknowledge  the  ymx^ 

ten,  and  justify  then  by  the  lease  and  command,  8pe*^ 

Catesby.  This  we  will  not  do  for  the  two  rabbits ;  and 

you  liaye  no  warren  theisabnt  by  your  own  use,  four  74m 
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bve  nograHt  from  the  king  or  his  progenitors^  nor  by  A.  D.  i40g. 
prescription ;  therefore  I  will  not  acknowledge  that.— 
Gamejf,  Plead  then  not  guilty,  for,  if  it  be  so,  you  are 
safe  enough,  &c. — CtUesby.  This  we  will  not  do,  and 
prt  inlo  the  power  of  the  jury  to  presume  a  warren  from 
the  use  and  claim  of  one  for  twenty  or  forty  years, 
without  any  grant  or  prescription,  &c.—Geimey.  The 
plea  you  haye  pleaded  amounts  to  nothing  but  not 
pnUfy  for  you  lay  the  freehold  [in  a  stranger,  and 
justify  the  entry  and  taking  the  rabbits,  by  his  licence 
aod  command,  without  this  that  we  have  any  warren  in 
the  said  land,  and  this  is  nothing  but  not  guilty,  and 
amounts  to  no  more ;  therefore  no  more  shall  be  eur 
tered.— Co/tfiiy  •  As  to  two,  or  for  two  rabbits,  we  will 
aot  plead  not  guilty,  but  we  would  rather  the  law  should 
idjiidge  according  to  our  matter,  and  our  matter  is  such  as 
we  have  pleaded,  &c. — Getmey.  If  you  will  not  plead 
otherwise  I  shall  demur. — CtUesby.  1  hare  no  other  mat- 
ter*—(je»iie^«  To  a  plea  pleaded  in  this  manner  no  law 
commands  us  to  answer,  &c.    So  we  demur,  &c. 

Tear  Book,  5  Edw.  4.  p.  121.  A.  D.  1466. 
A  man  cannot  at  this  day  have  a  wanen  but  by  grant 
of  ticking;  yet  by  prescription  he  may  have  it,  for 
this  may  have  a  legal  commencement  before  time  of 
memoiy.  So  a  man  may  have  a  leet  by  prescription, 
or  a  park,  or  view  of  frank  pledge ;  yet  if  a  man  would 
ha?e  these  things  begin  at  this  day  he  must  have  a 
grant  from  the  king  by  patent,  &c. 

Yewt  Booh,  8 Edw.  4,  p.  5.  A.  2).  1468.  A.p,  ues. 

la  K.  B.  it  was  said  by  Lakin  that  an  action  of  ties*  Br.  ak  Xres- 
psn  f w<a  warrennum  f regit  ei  perdicesy  &c.  it  is  not  ne- 1^^ 
ccttaiy  to  mention  the  value  of  the  partridges,  &c.  nor^^  ^*  4- 1^« 
pheaoinift,  &c.  in  the  writ,  &c. ;  and  so  trespass  for  axiesp.  Br! 
Wple>rf  hounds  taken.  .  ^S*,%^ 

[Eeg] 
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A.V.ti69.  Tear  Baok^  9  Eds>.  4.  p.  47.  A.  D.  U69. 

89  H.  1. 38.       Nota  per  Cateshy,  A  man  cannot  case  his  warren  for 

term  of  years  without  deed,  notwithstanding  it  is  a  chat- 
19  Hen.  8.  I9.tel ;  nor  can  a  man  grant  his  presentation  hoc  vice  with* 
Feoffments,  out  deed,  &c. — Choke*  In  your  case  a  man  cannol  let 
^^  his  presentation  without  deed,  yet  the  parson  may  lease 

his  tithes  without  deed,  &c.   Perk.  14.  ace*  81  Ed.  4. 

82.  and  15  H.  7, 8.  autermetdtl  H. 7,  83. 

^  ^'  ^^^^'  Year  Book,  16  EdxB.  4.  p.  1.  A.  D.  1476. 

In  trespass  the  parties  were  at  issue,  and  stayed  till 
the  jury  now  appeared  ;  and  one  juror  was  challenged, 
because  the  king  had  granted  to  him  the  custodj  d 
such  a  forest  for  .term  of  life,  and  that  the  said  plainti/T 

Challenge     is  master  of  the  game  of  the  forest ;  and  this  was  not 
taken  for  a  principal  challenge,  &c. 


fir.  in. 


Year  Book,  16  Ed.  4.  p.  2.   A.  D.  1476. 
Br.  Ab.  In  a  writ  of  trespass  for  certain  goshawks  wrongfullj 

Trwpass^jer.^j^^jj^j^fgjjjj^j^  pleaded  not  guilty,  and  onthisavcn. 

In  trespass  fii.  was  awarded,  and  the  parties  continued  till  the  jurjr 
l»wk$,thede-^PP^^'^ '  <^  ^^^  plaintiflf  had  given  his  evidence, 
fendantun-  defendant  gave  his  to  the  jury,  (to  wit,)  that  thcgos- 
ral  issue  may  hawks  were  in  a  wood  of  plaintiff's,  which  he  leased  to 
mTwVf  fh^  defendant  for  a  term  of  twenty  years,  and  said  that  the 
locus  in  quo  taking  was  within  the  term,  and  so  he  was  not  guilty ; 

GenUsBue    ^^  ^*"®  ^^  **^'^  B^^  evidence.     Quod  naia. 
B.43!  Leases  fir.  44.    19  H.  8.  1. 

Year  Book,  16  Ed.  4.  p.  7.  A.  D.  1476. 
•  IT  ^  ««         ^^  ^^^^'    ^^  ^J^'s  time  a  writ  came  to  the  Chancery 

V  Jtl.  7*  do. 

43  Ed.  3.  84.  to  be  sealed  quare  vi  et  armis  columbas  sues  cum  pateUoe^ 
«2  H.  0. 86.  aliisingeniis  cepit,  &c.  And  it  was  asked  of  the  seijcanti 
Propertie  Br.  ^'^^^  ***®y  thought  of  such  writs,  who  said,  that  quar* 
30.  Trcs.  B.  vi  et  armis  was  not  maintainable,  in  a  writ  upon  his  case  j 
butof  hisdove-cotebroken,and  his,&c.  quare  vieiannU 
is  good.  Qucere^  Shall  he  have  an  action  onhia  case  siBG* 
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tlie  doves  were  fl/ing,  and  had  no  marks  hy  which  they  A.  D.  1476. 
might  be  known,  &c. 

Year  Book,  16  EdwA.  p.  7.  A.  D.  1476. 
Scliagh  T.  Philpot  and  others.  Edmond  Sebagh 
txoQght  a  writ  of  trespass  against  Roger  Philpot  and 
othoB,  for  entering  his  house,  and  taking  and  carrying 
atay  a  goshawk,  and  a  sparrow-hawk,  of  the  goods  of 
flie  said  Edmond . — Caleshy.  You  have  here  the  said  R. 
who  says  that  as  to  coming  with  force,  &c.  he  b  not 
piiitj.  And  as  to  the  taking  the  sparrow-hawk,  he 
says  by  protestation,  that  the  sparrow-hawk  is  of  no 
▼aloe,  &c.  And  for  a  plea,  he  says,  that  the  said  R. 
had  a  doye-cote  adjoining  to  the  said  house,  &c.  and  Br.  set. 
that  the  said  sparrow-hawk,  at  divers  days  before  the 
taking,  and  at  the  taking,  flew  at  the  doves  of  the  said 
defendant,  on  which  account  he  took  the  said  sparrow^ 
hawk  in  the  said  dove-cote,  as  he  well  might,  which 
matter,  &c. 

Year  Book,  17  Ed.  4.  p.  6.  A.  D.  1477.  '  A.D.im^ 

Sir  Wm.  Calthrop  brought  an  action  of  trespass,  and  Br.  Ab.  Tres« 
aBei^jed  that  defendant  had  fished  in  his  several  fishery,  g*^*/'^^" 
thedefefidant  says,  the  place  where,  &c.  is,  and  at  the 
^7  of  the  trespass  was  our  freehold,  &c, — Pigot.  This 
K  no  plea,  for  possibly  he  may  have  granted  us  a  several 
fishery  in  his  own  water^  and  the  soil  and  freehold  is  iq 
tbe  lessor ;  yet  be  cannot  fish  there,  as  it  would  be  in 
ease  of  1^  warren  or  chase.     And  so  it  was  held  lately  in 
fte  case  between  Strangwyche  and  Conyers. — Chokt  to 
Ae  same  purpose.     This  is  not  like  the  case  of  an  assize 
fiarient,  for  there  1  grant,  that  it  was  ou^  of  his  fee,  is  a 
g»ii\ikBL primd  facie  ;  and  the  plaintiff  shall  produce  Br.  358. 
to  tiflc,  for  it  shall  be  intended  rent  service  until  plain-  ^^'j;^^* 
tiff  has  made  a  title  to  another  rent ;  but  here  it  shall  be 
teken  that  plaintiff  had  a  free  fishery  in  the  soil  of  de- 
fcndimt,  as  may  weU  be  int^nd^.    But,  with  regard  to 
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A.  p.  1477.  warten  or  chase,  tficy  should  be  by  grant  of  the  king, 
or  by  prescription ;  wherefore,  &c. — Brian,  The  plea 
appears  to  me  good,  for  there  is  a  great  difierence  be- 
tween separalen  piscariam  and  liberam  pUcariam^  for  no 
GSit  can  have  a  several  fishery,  except  in  his  own  land, 
and  thus  solely  to  hiniselfi     But  a  free  fishery  I  may 
grant  to  twenty  in  my  pool,  for,  if  no  one  disturbs  him, 
he  has  a  free  fishery.    Quod. — Littl^ton^  concessit.    But 
Choice  said,  that  he  knew  no  difierence  between  them,  for 
he  said  that  he  who  had  a  free  fishery  had  it  solely. 
— Brian.  No,  1  will  shew  you  the  diffierence,  if  I  have 
a  great  close  and  you  three  have  three  closes  adjoining 
.^       mine,  1  may  grant  to  each^  of  you  to  have  liberum  tn" 
gressum^  et  egressum  over  my  land  to  yours,  so  thus  a 
44  Ed.  3.  20.  man  may  have  free  fishery^in  another's  soil,  but  not  seve- 
—4  Ed.  3. 38.  ^'*    f*®  ^^^'  ^  spedali  piscarid  residuum.     Pasch.  18 
—11  H.6.34.  ^^  4.  p,  4.  In  trespass  plaintifi*  declared  that  defendant 
— 18H.6.W.  had  fished  in  his  several  fishery,  &c.;  defendant  said  that 
Uls  e/*s^^  ^^  place,  &c,  is  ten  perches  in  length  and  twenty  perches 
1$.— 3  iL  6.    in  breadth,  covered  with  water,  which  was  his  freehold  at 
isiHifEd  t.  ^^^  time  of  the  supposed  trespass,  and  there  he  fished  as 
7.— 10  H.  7.    he  well  might.  And  it  was  held  a  good  plea  by  the  whole 
H.'7. 4^10    court.    But  Gtimej/  wished  defendant  to  say  that  the 
H.  7.  36.        water  was  his  as  well  as  the  land,  &c.    And  it  was  said 
to  him  by  the.  court  that  he  could  not  have  an  assize  for 
inrater  only,  &c.     17  Ed.  4.  6,  9. 

A.  D.  1478.  Year  Book,  18  Ed.  3.  p.  8.  A.  D.  1478, 

A  man  was  indicted  in  K.  B.  because  he  with  fbrce 
and  arms  had  broken  the  dove-cote,  and  took  twenty 
young  pigeons,  which  could  neither  go  nor  fly,  <xi  Moo- 
day  next  before  the  feasiof  the  Pnrificaticm  of  the  Ueased 
Virgin  Mary,  in  the  10th  year  of  Ed,  4,  at  C.  in  the 
county  of  M.  feloniously  took,  &;c.  And  this  was  ad- 
judged an  indictment,  notwithstanding  the  exception  ef 
the  party  to  the  pigeons,  because  the  property  of  the 


r 
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•aid  pigeons  iras  always  in  him  to  whom  the  dove-cote  A.D.  urn. 
bdoQgedy  inasmuch  as  they  conM  not  go  out,  but  he  S9  Ass.  95. 
ittight  take  (hem  at  any  time  at  bis  pleasure ;  but  it  Bro^coron. 
would  have  been  otherwise  had  he  been  indicted  for  ^^' 
taking  old  pigeons,  for  the  law  adjudges  them  to  belong 
(o  no  person,  and  the  property  of  them  to  be  in  no  one ; 
ftf  fhey  go  out  over  all  the  coantry,  so  he  could  not  take 
them  at  pleasure,  and  therefore,  if  a  person  be  indicted 
for  this,  the  indictment  is  void.    So  if  a  person  be  iu« 
dieted  of  felony  for  taking  pike  or  tench  out  of  a  pond  or 
tnink,  the  indictment  is  good ;  cauta  qua  supra ;  other- 
wise, if  they  were  taken  in  a  river.    The  same  law  is  of 
yonng  goshawks,  which  cannot  go  or  ffy,  engendered  in 
my  park,  it  is  felony ;  bnt  not  so  of  other  goshawks  ;  ia  e.  4.  is. 
and  so  observe  the  difference  where  the  property  is  in  ^^^^'  *^'  ^' 

me  at  niy  pleasure,  and  where  not,  &c;  40  Hen.  6.  SO. 

-■  —  -  -         -■-_-- 

Ytat  Book^  18  Ed.  4.  p  18.  A.  D.  1478. 
Inawrit  of  trespass,  quodparcum  suum /regit  eiferaSf  Bro.  Ab.  Li- 
ibidem  cepU  ei  abdusiiy  the  defendant  pleaded  in  bar  s?  cTTm-^^* 
that  plaintiff  gave  licence  to  one  Ashton  to  hunt  in  the  P^^>  ^^* 
said  paA^  and  to  kiU  three  bncks  and  to  take  them  with 
him,  and  to  dispose  of  them  for  the  honour  of  plaintiff, 
Ac. ;  and  then  the  defendant,  as  servant  to  the  said  Ash- 
ton, and  by  his  command,  entered  into  the  said  park,  and 
halted  down  the  three  bucks,  and  took  them  to  his 
master,  which  maitter,  &c. — Hussey.  I  think  the  plea  is 
bady  for  there  is  a  difierence  when  I  give  my  horse  toxres.  B.  948. 
aaotherman,  or  any  other  thhig,  and  licence  him  ^^^^"n^Btg 
abofe^  or  to  come  over  my  land  to  church,  for  where  1  Propertie  B.  * 
givany  horse  toa  man  the  property  is  instantly  in  him,  \l'jg^  ^^  ^^^ 
and  he  can  conimaad  his  servant  to  take  him,  and  the  19. 
servant  may  ezeeule  such  a  gift  for  the  use  of  his  mas- 
ttf ;  but  heiethe  licence  giTen  to  the  master  could  not 
by  him  be  parted  with  to  another,  and  no  one  except  him 
cMld  hate  ily  far  ^ia  atUng  for  the  pleaimre  of  a  person 
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A.  P.  1478.  which  cannot  be  used  by  another,  but  bj  himself,  &c. ; 
wherefore,  &c.—7V«ffca2?e.  it  appears  to  me  other-* 
wise,  for  there  are  many  things  which  may  be  done  by  a 
seryant,  as  if  he  sells  a  horse  for  his  master  the  contract 
is  good,  and  also  his  receiving  money  for  his  master  is 
good ;  and  it  would  be  inconvenient  that  the  master 
should  go  a  hunting  alone,  for  there  are  divers  things 
which  are  done  to  a  deer  when  it  is  killed  which  itwouU 
be  inconvenient  for  the  master  to  do ;  and  in  every  case, 
where  in  any  thing  a  man  may  be  aided  or  assisted  by 
another,  to  the  profit  of  him  to  wLpm  the  licence  is 

HH-T.W.    panted,  in  such  case  he  may  conunand  another  to  do 

fs  h'  TiS     ^^^^  ^^  ^^^  ^^^^  ^  here.— Brigges.    In  the  cases  which 

T  H/4.37.'  have  been  put,  tliat  which  tends  to  the  pleasure  of  the 
person  of  the  man  himself,  this  can  be  done  by  no  other 
but  the  man  himself,  to  whom  the  licence  was  granted, 
as  if  1  grant  to  you  to  be  in  my  house  for  the  space  of 
three  hours,  can  any  other  person  have  the  pleasure  of 
this  sport,  besides  him  to  whom  the  licence  was  granted, 
No,  surely.  And  so  I  think  that  if  I  grant  you  a  deer, 
this  grant  is  void,  for  I  cannot  grant  that  which  I  have 

l^n'o^ss  ^^^  ^"  o^jselfy  and  no  property  lies  in  deer,  for  they  are 
/era?  naturas  and  wild  beasts,  and  the  property  can  be 
in  no  one ;  and  before  the  stat.  if  any  man  had  takea 
away  deer  and  killed  them,  be  would-  have  no  remedy. 
So  this  licence  is  in  a  manner  void,  &c. ;  wherefore, 
&c — Sierkey  to  the  same  point.  If  J[  grant  my  horic 
to  you  to  ride  to  Canterbury,  I  fancy  you  cannot  let  any 

as  E.  4. 6.  of  your  servants  ride  that  horse,  but  you  must  ride  him 
yourself;  for  it  is  a  grant  to  you  and  no  one  else ;  to  if 
I  grant  you  to  send  three  cows  to  common  in  my  Umd 
for  half  a  year,  you  cannot  send  the  beasts  of  any  other 
man  into  this  common ;  and  so  it  has  been  well  said,  that 
those  things  which  it  is  incidental  for  the  party  himself 
45  Ed.  3.  36.  to  do  cannot  be  granted  to  another.  And  too,  as  has 
been  said,  no  property  in  bncks  exists  in  any  ooe,  and 
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(iiis  well  proyes  the  writ,  wbich  shall  not  be  quare/erop  A.  D.  1478. 
tuascepiii  bat  quare  pareum  $umn  f regit  eiferas  i6t«3H.6. 57  58. 
demcepiiy  so  the  plea  is  not  good,  &c, — Townsend,  on 
the  other  side.   There  are  divers  thin^  which  cannot  be 
done  bj  him  to  whom  the  licence  is  granted,  as  if  I  grant 
toyoa  that  I  will  make  a  forge,  or  a  house  for  yon,  now 
I  shall  bring  masons  aad  carpenters'  id  do  this,  for  I  can* 
not  do  it  mjself.     Quodfuit  negatum.    And  in  the  case 
which  has  been  pnt,  where  a  way  is  granted  over  a 
iqaa's  land  to  church,  in  case  it  be  granted  to  a  great 
man,  as  to  a  Lord^  it  is  not  right  that  he  should  go  alone 
without  any  servant,  and  so  here,  &c. — Choh.  If  I  grant  10  H.  7.UC 
to  you  to  hunt  and  kill  a  buck  in  my  park,  if  you  do . 
kill  the  buck  you  cannot  take  it  away  with  you.  Quod^^  H.7.  is. 
fuU  concesmm  by  all  the  judges.    And  so  the  cases 
that  have  been  put  of  a  licence  for  the  pleasure  of  a 
person,  this  should  be  acted  upon  by  him  alone,  as  if  I 
a|.k  youtocome  with  me  to  eat,  you  cannot  bring  any 
one  with  you,  nor  can  you  grant  this  to  anotlier,  and 
yon  camiot  by  courtesy  change  the  law,  for  courtesy 
would  that  a  man  should  bring  his  servants  with  him, 
but  this  cannot  be ;  and  I  say  too  that  where  the  princi- 
pal thing  cannot  be  done  by  a  stranger,  the  accessary 
cannot ;  for  this  licence  to  hunt  is  the  principal,  which 
is  a  ]^easiire  to  his  person  which  cannot  be  done  by  any 
other ;  then  if  the  principal  thing  cannot  be  done,  he 
being  absent,  the  ...fccessary ,  (to  vnit,)  the  killing  of  the 
bock  cannot  be  done  by  the  servant,  for  he  cannot  kid 
the  deer  without  hunting,  and  this  neither  the  servant 
nor  any  other  person  can  do,  except  him  to  whom  the 
licence  was  granted,  the  law  is  the  same  with  regard  to  a 
bare  in  a  warren,  &c«— Br i ait,  J.  The  plea  appears  ^  ^^  g.  3  ^ 
me  to  be  good.  I  grant  you  that  if  a  man  grants  omnia  10  Ed.  4. 1. 
averia  may  that  the  deer  enclosed  in  the  park  pasd  not,  ^3  ^'  j  ^^^ 
and  yet  if  be  be  outlawed  in  trespass  the  king  shall  kill  5  H.  7.  i. 
and  diqpose  of  tbera  to  his  own  use^  and  there  is  a 
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A.  t>.  1478,  dUfertrt(^  wh^c  I  hiVe  a  tfab^  bj  f6a«M  6f  tlic  nifitK 
of  the  thing  Itailf,  and  where  by  reason  of  tnj  land,  ai 
in  the*  first  case  I  have  the  beasts  by  reason  of  the  naton 
of  the  beasts  themsclreS ;  and  the  deer  I  have  by  reason 
of  my  pArk,  and  not  by  reason  of  thenkselves.  And  I 
8&y  if  I  have  a  bldck  deer  amongst  others  in  tny  park,  I 
iftay  give  it,  &c.  and  the  grant  is  good  ;  and  where  I 
have  two  parts  amongst  others  known^  I  may  grant  one 
or  both,  and  the  grant  is  good,  because  it  b  certain  what 
thing  is  granted,  so  this  licence  is  equivalent  to  a  gift) 
&c.;  wherefore,  &c.  13H.  7.  19.  2  W.  1.  c.«0.  1« 
H.  7. 84:  andSS  ace. 


toi     l.H  ■ 


A.  0. 14^4.  Year  Book.  9  Rich.  3.  p.  15.  A.  D.  1484. 

A  custom  for    In  a  writ  of  trespass  in  the  King's  Bench,  brougnt  oj 
kSd  whSe"*^  Lord  Strange  and  J.  Charlton,  knight,  it  was  counted  by 
cygneu  are    VavisOf  that  the  three  defendants  had  taken  and  carried ' 
have  the       ^^V  ^^^  cygMiB  of  the  plaintiff,  in  the  county  of  Bncb, 
third  if  good^^  their  damage  of  lOL-^Brown  Apprentice^  for  one  of 
the  defendants  demanded  judgment  of  the  writ ;  for  hs 
saldy  that  the  property  of  twenty  of  the  said  cygnete,  at 
the  time  of  the  taking,  belonged  to  Lord  S.  alone,  with- 
out this,  that  the  other  had  any  thing  in  them,  Scc.-^ 
Preit.  And  we  demand  judgment  of  the  writ  for  them 
jointly.    And  he  said  also,  that,  as  to  the  other  twenty^ 
that  the  property  at  the  time,  &c.  was  in  J .  C.  aIoD«9 
without  this,  &c.  and  demanded  judgment,  Sec.    And 
for  the  other  of  the  defendants,  he  said,  that  this  adioo 
could  not  be  maintained  against  him,  for,  as  to  dl  the 
cygnets  but  fifteen,  he  pleaded  not  guilty.    Ptesi  et  aSi 
i  €&nira.    And,  as  to  one  of  the  fifteen,  he  said,  this  ac- 
tion would  not  lie  against  him.  For  the  river  Thames  runs' 
through  the  whole  realm,  to  which  the  county  of  Bucks  is 
adjoining,  and  we  know  that  the  custom  of  all  thisooonty 
is,  and  has  been  f^om  time  whereof  memory  runs  not  to  the 
conlnury,  Aalevery  eygnettlHit  hai  its  eotrae  ttaoy  wafe' 
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which  rans  to  the  said  Thames,  in  the  said  county,  if  it  A,  D>  I4g». 
comes  upon  the  land  of  any  one,  and  hatches  thete,  and  has 
a  cygnet  on  the  said  land,  then  he  who  has  the  ptopeity 
of  the  cygnet  shall  have  two  of  the  cygnets,  and  he  ^ho 
the  land  shall  have  the  third  cygnet,  which  shall  be  of 
less  value  than  either  the  other  two ;  and  we  ftrer,  that 
one  of  the  cygnets  of  the  said  JLx>rd  S.  and  of  the  said 
J.  C.  came  upon  the  land  of  defendant,  in  the  till 
where,  &c.  adjoining  to  the  water  which  runs  into  the 
Thames,  and  there  upon  the  land  hatched  and  had  three, 
cygnets,  and  the  defendant  by  reason  of  the  cnstom 
aforesaid  took  the  said  cygnet,  as  of  the  three  cygnets 
being  of  the  least  valne;  and  weprayjudgment,  if  this 
action  will  lie.    And  as  to  the  residue  he  said,  that  a 
tong  time  befinre  the  plaintifls  had  any  thing,  &c. ;  and 
that  defendant  was  possessed  of  th^'said  cygnets,  as  of 
his  own  proper  cygnets,  and,  being  so  in  possession,  one 
J .  at  S.  had  taken  them  and  given  them  to  the  plaintiff, 
and  he  had  taken  them  back  again;  and  be  demanded 
judgment,  if  tbe  action  woukl  lie. — Vavitor.  Sir,  the 
fint  plea  in  abatement  of  the  writ  cannot  be  good,  for,  he 
says,  that  tbe  property  of  thirty,  ftc.  was  in  one  only, 
ftc. ;  ibis  amounts  to  no  more  than  the  plea  of  not  guilty 
as  tO'One  of  the  plaintifis ;  but  it  is  otherwise  in  a  reple- 
vin. Therefore,-  as  to  one  of  the  plaintiis,  he  might  have 
said  in  pleading  not  guilty,  and  have  pleaded  over  as  to 
the  residue ;  and  so  it  appears  to  me  that  this  plea  ean* 
not  be  good  in  this  manner.    And  as  to  the  custom 
which  is  alledged  it  is  against  reason,  and  such  customs 
aie  void  in  law.    For  if  it  was  the  custom  of  a  country 
ttat  one  who  came  upon  another's  land  should  have  it, 
then  he  might  take  it  and  occupy  it ;  this  custom  is  void, 
fer  it  is  against  common  right  and  common  reason,  and 
so  il  is  here,  &c.     Browne  it  contra  sed  non  interfuu^^ 
Fairfax.  As  to  the  plea  in  abatement  of  the  writ,  it  i^ 
peon  to  me  to  be  good;  for^  in  the  ease  that  was  put. 
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A.  U.  1434.  tbatu^in  a  replevin,  to  tay  that  the  piopert j  at  t]ie  tiin#, 
&c*  WAS  in  a  stranger  is  a  good  plea ;  and  yet  ina  wr^ 
of  trespass  this  pleading  would  not  be  available ;  thus  it 
is  that  they  differ.    But  here  the  plea  is  in  abatement  of 
the  writ,  but  in  the  other  case  it  was  in  bar.     And,  sir,  as 
I  think,  every  roan  shall  have  his  action  as  the  law  gives 
it  to  him,  and  if  the  property  was  in  coounon  to  two, 
they  ought  to  join,  but  if  it  was  in  one  only,  then  he  may 
sue  alone,  and  thus  this  pleading  is  to  the  intent  to  cause 
them  severally  to  bring  their  action  according  as  the  prot 
perty  is  in  them.  For  if  two  have  lands  in  common,  and 
tlieirestate  ii  by  a  several  title,  if  trespass  b^  committed  ou 
the  land  they  must  be  joined  in  the  action.     And  1  have 
seen  a  stronger  case  than  this  in  our  books ;  where  two 
were  tenants  in  common,  the  one  of  three  parts,  and  the 
other  of  a  fourth  part,  there  a  writ  of  trespass  for  break- 
ing their  close  was  mamtaiued  by  them,  and  the  one  had 
judgment  for  three  parts,  and  the  other  for  a  fourth  part 
of  the  damages.    So  that  the  action  must  be  brought 
according  to  a  person's  title  in  every  case,  or  it  will 
abate.    And,  with  relation  to  the  custom,  it  appears 
good  ;  for  otherwise  they  might  chase  the  cygnets  out  of 
their  freehold  if  they  would,  and  therefore  it  is  reasoqaUa 
that  they  should  have  the  third  for  their  sufferance,  the 
custom  then  is  reasonable. — Sussey^  J.  If  the  custom 
be  that  you  should  have  the  third  cygnet,  being  of  less 
value  than  any  of  the  others,  then  you  must  take  it  at 
your  peril,  for  the  party  shall  have  a  good  cause  for  tres- 
pass against  you,  if  the  contrary  should  happen,  &c* 
And  as  to  the  rest  voluit  advisare.    Note,  The  matter  in 
dispute  was  as  to  the  first  part,  for  Lord  S.  had  certain 
cock  swans,  and  tJhe  said  knight  had  certain  hen  swans, 
and  they  had  the  rest  between  them.    SHttrcj  Hoyr  shall 
the  action  be  brought.     Quod  nota.    Ad  alium  dietn."^ 
Hussejf^J.  As  to  the  pleas,  in  abateineiit  of  the  writ 
they  are  good  enough,  for  each  must  bring  his  action 
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accoidiog  as  the  property  is  in  him,  and  so  it  is  with  A.p.  i484, 

ngaid  to  hsod.    For  if  the  right  to  land  be  joint  and  ' 

(he  title  be  several,  then  the  action  shall  be  several ;  and 

yet  in  such  actions  upon  the  several  title,  ivhere  they  have 

reoeired  but  one  injury,  as  in  a  writ  of  trespass,  they 

join  in  the  action  on  account  of  their  joint  possession 

of  the  land,  therefore  the  damages  cannot  be  severtd ; 

tben  it  follows  of  course,  that  if  one  have  the  property 

ID  chattels,  the  action  shall  be  brought  by  him  alone,  and 

10  the  plea  is  good.    And  so  Favisar  maintained  his 

wril,  amd  the  custom  was  adjudged  reasonable,  for  if  the 

swans  come  upon  ray  land  1  may  chase  them  out ;  but, 

if  I  suffer  tliem  to  hatch  there,  it  is  a  reasonable  custom 

that  I  should  have  the  third  for  my  sufferance,  and  so 

the  idea  is  good.    Then  Famor  maintained  hn  writ  and 

answered  over  as  to  the  rest  of  the  plea.     Quod  noia. 

Year  Book,  5  Hen.  7.  p.  10.  A.  D.  1490.  A.  D.  1490. 

It  was  said  by  the  court  that  a  man  should  have  anTreipass  for 
action  rf  trespass  r/  tt  armis  quave  warrennam  suam  ''^-^arrenlies 
travitj  notwithstanding  the  freehold  of  the  soil  was  in  against  the 
the  defendant,  for  the  action  is  not  brought  on  account  3^11^ 
of  the  freehold  of  the  soil,  but  on  account  of  the  warren 

of-  which  the  defendant  could  take  no  profit* 

■     -    - ■  • 

Year  Book^  7  Hen.  7.  p.  IS.  A.  D.  1492.  A.  D>  t49S. 

One  J.  S.  brought  an  action  of  trespass  for  fishing  in  Br.  Ab. 
his  several  fishery ;  and  defendant  said,  that  bis  prede**J^*^P?*^'  P^ 
^oessors  were  seised  of  the  manor  in  right  of  their 
church,  and  that  he  and  all  his  predecessors  have  been 
seised  of  a  free  fishery  in  that  place,  &c.  as  belonging 
to  the  manor ;  and  he  alledged  that  his  predecessor  had 
granted  his  fishery  to  plaintiff  for  term  of  his  life,  and 
died;  after  whose  deaUi  he  was  elected  and  presented, 
and  fished  as  he  well  might. — fVood.  This  plea  is  not 
good,  for  plaintiff  has  complained  of  a  trespass  done  in 
his  several  fishery,  and  defendant  pleads  a  prescriptioq 
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vA.  D>  I49a>  to  hftve  oonmioQ  of  fishery  in  the  place  ftfibieBaid ;  tm^ 
he  ttid,  that  he  and  all  bis  predecessmrs  have  had  a  ftee 
fisherjr,  which  cannot  be  intended  to  be  a  seyeral  fishery^ 
for  one  may  hare  a  fiee  fishery  in  another^s  land  well 
ctpottjrh)  but  not  a  serend  fishery,  &c.  ;  on  which  ac- 
count the  plea  and  the  colour  are  not  sufficient. — KAte^ 
on  the  other  hand,  said,  the  plea  is  good  enough,  for  he 
hath  alledged  a  gnuitby  his  predecessor ;  then  this  is  good 
colour,  that  the  grantee  held  after  the  death  of  tlie 
granter  during  his  grant ;  therefore  the  colour  is  good, 
because  he  might  discontiane*  For  it  was  goodcoloiir 
in  an  action  biought  againsta  woman,  to  plead  a  grantby 
her  husband  in  the  same  finrn.  Then,  if  he  bath  pleaded 
fipom  the  same  thiiq;,  the  plea  is  good.  Which  wa» 
clearly  granted  by  the  court*  Then  it  appears  that,  a 
free  fisheiy  shall  be  taken  for  a  sevoal  fishery,  but  it  is 
entered  several  accordingly,  and  this  is  said  in  the  entry. 
"-^Wood,  My  copy  is  not  so.  R*  Qumre^  If  another  had 
pleaded  thus  in  libera  piscaria  where  the  writ  has  several 
fishery. 

A.  P.  U95.  Year  liook^  10  Hen.  7.  p.  6*  A.  D.  1495, 

An  action  of      Wm.  Say,  knight,  brought  a  writ  of  account  against 

s?ainst  bai-  ^^^^  ^'  bailiff  of  his  park  of  W.  having  the  care  aiid 

liff  of  a  park,  keeping  of  100  deer,  as  well  bucks  as  does.    And  the 

defendant  said,  as  to  the  matter  C(Nnprised  in  the  county 

the  law  was  against  it,  &c.  and  demurred  in  judgment. — 

Fisher.  I  think  an  action  will  not  lie  upon  this  matter^ 

for  1  understand  that  no  one  can  be  bailiff  of  any  thing 

out  of  which  a  profit  would  not  arise  by  merchandise  ; 

and  no  such  thing  could  happen  in  this  case,  for  th^ 

park  is  nothing  but  the  inclosurc,  (to  wit,)  the  pakt> 

wails,  and  hedges,  and  not  the  land  enclosed,  and  firons 

such  things  no  profit  can  arise.    And  a  praecipe  liies  not* 

for  a  park.  And,  if  I  let  my  close  to  another,  he  shall  not 

have  the  land  enclosed,  so,  &c.    And  the  defendant  ia 
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aol  aecoutebie  for  die  deer,  for  a  man  shall  not  haTe  A.  D.  1495. 
aa  actioQ  of  acooant,  unlets  he  once  had  the  property  of 
the  same  thing  of  mrhich  he  demands  an  account.  Foe 
a  man  shall  not  baye  an  account  of  rabbits,  for  the  pro* 
perty  is  not  in  any  one.  So  these  deer  are  wild  beasts, 
snd  the  property  of  them  is  not  in  any  one.  So  if  one 
kifls  deer  in  my  park,  or  rabbits  in  my  wanen,  1  can 
kaye  no  action  against  him,  but  for  altering  my  close, 
and  die  plaintiff  has  not  mentioned  the  yalue  in  his 
writ,  (as  ad  viUetdiam  of  so  much).  So  that  for  these 
caoses  the  writ  shall  abate. — Keile  i  canira.  Two  causes 
baye  been  shewn  why  this  action  should  not  lie  ;  the 
one,  because  the  property  of  the  deer  is  not  in  the 
plaintiff;  the  other,  because  the  enclosure  forms  the 
park,  out  <^  which  no  profit  can  arise.  And,  notwith* 
standing  this  reason,  the  action  w^  lies ;  for  theenclo* 
sure  does  not  form  the  park  only,  without  the  land  en« 
dosed.  And  this  is  clearly  proyed  by  the  words  of  the 
licence,  which  are,  Hemicusj  S^.  concedbnuM  quod  J.  f  , 
4*r.  includat  cettium  acras  ferret y  in  D.  et  quod  indepor* 
cumfaciaiy  which  word  <^  4r»db*'  refers  to  all  the  land  en* 
dosed.  If  yon  kill  a  deer  I  may  haye  anaction  upon 
the  Stat,  and  say  <<  parcum  fregiiJ*  And  if  there  were 
any  herons  or  hawks  hatching  in  the  park,  the  park- 
keeper  shall  render  an  account  of  them,  for  this  ii 
part  of  the  profit  arising  fipom  the  park ;  and  although 
Ais  writ  htm  not  bem  used  in  a  ease  like  this  before 
aow:  yet  when  a  writ  has  passed  the  Chancery,  and  is 
tiins  befoveyou,  it  shall  not  abate  if  it  can  be  supported 
by  reason.  And  it  appears  by  the  rehearsal  of  the  slat. 
sf  Westminster  de  urxientibus  et  baUhiiy  that  an  action 
of  accomit  lies  in  many  cases  where  it  is  not  now  used ; 
1br,-ia  my  opinion,  where  a  man  hath  any  thing  in  his 
{uaidianship  which  he  must  not  apply  to  his  own  proper 
ise,  be  tt  ch^igeable  in  an  action  of  account  For  an 
^  this  fsaaxty  irho  hi|s  the  guardianship  of  the 
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A.  D.i405^King*g  tecotdfi  shall  render  account  of  them^  and  soit'tf 
to  the  first  intent.  And  aa  to  the  other  reason  that  has  been 
moved  y  (to  wit^)  that  they  were  wild  beasts,  and  therefore 
nuUius  in  bonis j  according  to  Bractoa  the  property  is  in 
no  one.  Yet  by  the  comnipa  law  before  the  stat.  of 
West,  the  First,  if  a  stranger  had  killed  deer  ia  my 
park,  although  my  writ  mentioned  not  the  value,  yet 
the  jury  ought  to  assess  damages,  as  well  for  the  value 
of  the  beasts  as  for  the  breaking  the  close.  So  I  should 
recover  damages  at  this  day  if  a  stranger  kills  a  deer  in 
my  dose,  because  ,when  the  deer  is  in  my  close,  no  one 
had  any  right  of  profit  from  it,  on  account  of  my  being 
nearer  the  possession  of  the  beast  than  any  other  person. 
And  a  man  may  have  an  account  of  a  thing  in  which 
he  has  an  interest  without  a  property,  as  if  1  have  a 
fishery  I  can  appoint  a  bailifi'  of  it,  and  he  shall  render 
an  account  of  the  fish ;  and  in  many  places  these  are 
called  Water  Bailiffs.  And  he  denied  the  case  of  the 
rabbits  put  by  Fisher.  Itappears  too  by  the  Stat,  of  Magna 
*ChaxieLyCusiossustenttAit  damos^  parcos  vrvaricBy  &c. 
that  if  a  guardian  makes  destruction  in  beasts  he  shall  be 
chargeable  in  an  action  of  waste.  And  1  make  no  doubt 
if  a  guardian  in  socage  should  make  destruction,  vt 
supra y  he  would  be  chargeable  for  this  in  his  account. 
-^Recd  argued  to  the  same  purpose,  and  used  the  same 
arguments  as  are  before  rehearsed.  And  he  said,  If  one 
had  the  guardianship  of  my  dove*cole,  I  may  have  an 
action  of  account  against  him,  because  I  may  gain  a 
profit  from  them  ;  and  he  afBrmed  the  case  of  the 
herons. — Wood  was  on  the  same  side,  and,  as  to  the  first 
point,  he  made  use  of  Keble's  arguments.  And  as  to 
the  second  point,  that  the  property  be  not  in^  any  one, 
the  writ  does  not  say  *^feras  suasy"^  but  ^^ftras  ibidem 
ctpity^  therefore  the  action  is  good  enough.  For  if 
I  have  wreck  or  estray  by  prescription  in  my  manor,  and 
I  appoint  a  bailiff  of  these,  if  wreck  be  cast  upon  my 
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manor,  and  the  bailiff  seizes  it  not,  but  some  stranger,  I  A.  B.  14»5. 
shall  hare  an  action  of  account  against  him ;  yet  the 
property  of  the  wreck  was  never  in  me,  until  it  should 
be  in  fact  seized,  and  so  it  was  lost.  And  the  law  is  the 
same,  if  I  have  toll  of  a  mill,  and  the  bailiffsuffers  the 
(oil  to  be  lost,  he  shall  be  charged  as  above,  for  he  shall 
render  an  account  of  all  he  bath  received  or  might  have 
received,  to  the  use  of  his  master.  And  one  may  make  a 
bailiff  in  an  office ;  as  if  a  man  was  a  park-keeper  for 
term  of  life,  and  had  many  profits  appertaining  to  his 
office,  or  if  a  man  had  the  ward  of  a  common  pound 
from  one,  and  ought  on  this  account  to  have  for  every 
beast  100  pence,  he  may  make  a  bailiff  of  this.--* 
Fin^aux,  on  the  same  side,  said,  That  a  thing  being  in 
the  ward  of  any  one,  if  he  shall  be  holden  to  make  a 
reckoning  of  it,  he  shall  be  chargeable  in  an  action  of  ac- 
count. And  it  has  been  seen  that  an  action  of  account 
has  been  maintainable  against  one  as  bailiff  hospitalis  sua 
rectoruty  and  awarded  good.  And  so  the  like  reason 
may  serve  in  this  case,  then  this  writ  may  be  maintained 
as  well  as  the  other.  And  as  to  the  park,  the  same 
reasoning  supports  one  of  these  cases  as  well  as  the 
other ;  whether  I  grant  to  a  person  custodiam  parci  mci^ 
or  make  him  bailiff,  for  in  both  he  will  be  accountable. 
But  in  none  of  these  cases  can  the  warden  sell  any  deer 
without  special  command  in  writing,  and  if  he  has 
such  warrant  and  does  sell,  he  is  accountable ;  for  by 
the  taking  of  them  the  property  becomes  vested  in  the 
tenant  of  the  freehold.  So  for  the  profit  of  the  her- 
bage, or  wood,  he  shall  be  accountable,  but  not  for  the 
deer,  except  in  manner  aforesaid. —  Vavisor^  on  the  same 
side.  For  the  deer  the  warden  shall  render  no  account, 
for  the  property  is  in  no  one ;  and  if  the  tenant  of  the 
freehold  should  be  outlawed  in  a  personal  action,  he 
should  not  forfeit  his  beasts ;  and  if  the  deer  be  taken 
and  he  appoints  his  executors  and  dies,  the  executon 
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A.  D.  1495.  shall  have  no  action^  for  the  beasts  taken  in  the  lifetirae 
of  the  testator ;  and  this  clearly  proves  that  the  pro* 
perty  of  them  ivas  not  in  the  testator.     But  by  a  special 
law,  enacted  in  the  forest  law,  against  malefactors  in 
forest  or  franchises ;  which,  bdng  in  the  hands  of  the 
king,  shall  be  called  forests ;  and  this  is  common  law 
of  the  land ;  as  is  the  law  of  the  marshal  or  admiral. 
Thus  according  to  the  cases  on  this  subject,  he  shall 
render  no  account  of  the  beasts,  but  shall  forfeit  his 
office  if  the  deer  be  destroyed.     And   for  the  other 
profits  he  shall  account  according  to  the  case  moved  bj 
Keblc. — Briatiy  J.  It  appears  to  me  that  he  shall  be 
accountable,  as  well  for  the  wild  beasts  as  for  the  other 
profits  of  the  park ;  but  he  may  be  assisted  in  this 
by  good  pleading,  if  the  case  l)e  as  1  understand  it  to 
be.     For  there  is  a  great  difl^Tence  between  my  grant- 
ing, custodiam  parci  mei^  and  making  a  man  my  bailiff. 
For  in  the  first  case  he  has  the  mere  power  of  war- 
denship  and  can  sell  nothing,  but,  if  he  does,  he  shall 
be  punished  by  a  writ  of  trespass.     But  where  I  make 
one  my  bailiff,  he  had  power  to  sell  the  wild  beasts,  for 
in  the  word  ^^  bailiff*'  is  implied  ward,  but  note  comerso. 
And  if  defendant  was  warden  and  not  bailiff,  he  shall 
be  aided  by  pleading  this.     But  here,  since  plaintiff 
has  supposed  him  his  bailiff,  and  defendant  hath  not 
denied  it, but  demurred,  he  shall  be  charged ;  for  defen- 
dant had  an  interest  in  the  wild  beasts,  he  might  kill 
them,  and  convert  them  to  his  own  use,  or  give  them 
to  a  stranger,  and  the  gift  should  be  good.     So,  &c. 
The  same  is  the  case  with  regard  to  hares  and  rabbits 
in  my   warren,  but  of  pheasants  and  partridges  the 
bailiff  shall  render  no  account.     And  if  1  make  a  roan 
keeper  of  my  manor,  and  of  the  goods  in  it,  be  shall 

7.  pa'^e  so,     render  no  account,  but  it  is  otherwise  of  a  bailiff. 

case  88    1h»     fhe  remainder  of  the  case  in  account  by  Wm.  Say, 

remaioder  or       ,  ,  , .  . 

this  case.       knight,  in  the  preceding  Micbaehuas  term,  where  the 
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piTties  demurred  to  the  declaration.     And  now  Fisher  A.D.  1495. 
came  and  said,  you  clearlj  perceive  that  plaintiff  de- 
mands an  account  of  the  profits  of  his  park,  and  also 
of  the  deer  in  the  park,  which  he  cannot  hare.     For  a 
park  is  nothing  but  an  enclosure  with  pales,  which 
lie  not  in  proQt,  no  more  than  where  a  man  wishes  to 
have  an  account  de  quodam  clauso,  which  is  nothing 
more  than  a  hedge,  which  hedge  lies  not  in  account, 
because  no  profit  can  arise  from  it.    And  as  to  the 
deer,  the  action  lies   not,  for  the  property  in  them 
is  vested  in  no  one,  so  they  are  not  valuable :  thus  the 
action  lies  neither  in  the  one  case  nor  the  other. — Keb/e, 
The  enclosure  does  not  form  the  park,  but  the  content 
comprised  within  the  enclosure  <^  the  park  ;  and  this 
appears  by  the  common  form  of  a  grant  of  a  park,  (to 
wit,)  the  enclosure  tantum  terra ^  et  parcum  inde  fa* 
eert^  so  the  soil  is  the  park,  and  not  the  enclosure. 
Quod  fuU  concessum.     And,  notwithstanding  a  park 
does  not  lie  in  rendre  by  the  name  of  a  park,  yet  this 
is  no  argument  against  our  having  an  account  of  a 
park.     For  if  I  give  to  a  man  the  governance  of  a 
river,   he  is  accountable  for  the  fish,  and  it  may  be 
demanded  in  a  praecipe  by  the  name  of  so  many  acres 
of  land,  covered,  &c.     And  in  many  places  this  man 
is  called  a  water-bailiff,  which  is  nothing  more  than  a 
servant  to  his  master,  so   is  a  proctor.     And  if  this 
writ  of  account  passed  the  Chancery  imder  this  name,  it 
must  be  to  scpne  one  to  render  an  account.    So  it  should 
be  if  he  had  been  called  baily.    So  here,  because  he  is 
called  bailiff  or  park-keeper,  he  shall  render  account. 
And  thus  as  to  heronsewes,  sparrow-hawks,  and  other 
inch  things,  if  there  be  any  ;  every  servant  who  hath 
any  thing  of  his  master's  in  governance  shall  render 
an  account.    So  a  man  shall  have  a  writ  of  account 
fi>r  the  profits  of  a  park,  notwithstanding  it  has  not 
been  in  use  before ;    and  also  of  a  close,   and  of  a 

[Ff2] 
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A.  P.  1495.  river  a»  well  as  a  manor.  Suodfuit  coneessum.  An 
account  too  shall  lie  for  deer,  notwithstanding  the  pro- 
perty is  in  no  one ;  and  the  reason  is,  because  he  bad  the 
sole  interest  in  the  soil.  And  if  I  grant  to  a  man  in  any 
year  to  take  a  deer,  a  hare,  or  a  rabbit,  within  my  land, 
without  a  warrant,  it  is  good ;  because  when  such  wild 
beasts  are  in  my  land,  1  have  the  interest  in  taking  them, 
and  no  one  else.  And  if  1  grant  to  my  park-keeper 
the  shoulders  and  the  haunches  of  any  deer  which  shall 
be  killed,  the  grant  is  good,  and  yet  I  have  no  more 
property  in  the  deer  than  I  have  in  the  fish  in  a  river. 
But  yet  they  are  casual  profits,  which  he  to  whom  the 
soil  belongs  hath  authority  to,  take  with  engines  or 
otherwise,  on  account  of  his  interest  in  the  soil,  and  no 
other  person.  And  it  is  clear  that  a  guardian  in  socage 
shall  render  an  account  of  deer,  and  Magna  Charta 
wills  quod  custos^  8fc.  sustentH  parcos  vivaria,  &c. 
which  means  not  the  enclosure  only,  but  the  profit,  (to 
wit,)  the  deer.  And  before  Westm.  the  1st,  an  action 
of  trespass  lay  for  taking  deer  in  my  ground,  yet  he 
should  not  say  quod  cepit  damas  suas  advafentiam  tath 
tunty  but  the  damages  in  this  case  should  be  inquired 
into,  and  should  be  larger,  and,  as  in  trespass,  should  be 
in  the  discretion  of  the  jury.  Suod  omnes  justidarii 
concesserunt  quoad  hoc.  And  also  that  an  action  of 
account  lies  for  a  park. 


Year  Bookj  10  Ben.  7.  p.  84.  ^.  D.  1495. 
?as^  pU^e!  '■*  *^P*®«>  wherefore  defendant  fished  in  his  several 
S.c'  '  fishery.  Defendant  said,  it  was  his  freehold.— ff^ooA 
This  appears  to  be  no  plea  ;  for,  as  1  think,  this  may 
well  accord  with  our  writ,  and  plaintiflTs  declaration,  for 
ke  may  have  the  soil  and  we  the  several  fishery,  as  of 
warren,  &c.— Brian  said,  that  it  was  a  good  plea,  and  it 
is  diflferent  in  case  of  warren,  for  a  man  should  alledge 
how  he  obtained  his  warren.— JTe^/e.  This  is  a  good 
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plea,  for  since  the  soil  is  defendant's  of  common  right,  a.D.  1495. 
he  shoald  have  such  profits  as  arise  froin  the  soil,  and 
all  the  profits  and  rerenues,  at  the  first  view,  and  so 
when  plaintiff  alledges  that  it  is  a  fishery,  then  there  is 
no  other  profit  bnt  a  fisherj  to  arise  there,  which  of 
common  right  ought  to  belong  to  him,  as  the  grass  in  his 
other  lands.     And  in  trespass  for  taking  trees,  it  is  a 
good  plea  to  say,  that  it  is  his  freehold,  and  yet  it  is  pos* 
stble,  that  plaintiff  might  have  some  special  interest  to 
have  the  trees,  as  by  grant,  or  by  prescription.     But 
these  things  arise  to  him  on  account  of  the  freehold, 
which  belongs  to  him,  unless  the  contrary  be  alledged^ 
it  is  different  if  they  do  not  arise  on  account  of  the 
freehold.    As  of  trespass  brought  for  an  estray,  plaintiff 
may  bring  a  special  or  a  general  action ;  and,  if  he  brings 
a  special  action,  it  is  no  plea  to  say,  it  is  defendant's  firee<* 
hold,  for  this  is  not  appurtenant  to  his  freehold.     And 
he  granted,  that  in  case  of  warren  it  was  no  plea,  be- 
cause it  arises  not  on  account  of  the  freehold,  but  of  a 
grant  from  the  king,   it  is  different,  and  this  is  the  dis- 
tinction in  my  opinion.    And  he  said,  if  a  commoner  be 
disturbed  in  his  land,  an  action  of  trespass  lies  not,  but 
an  assize.  And  in  trespass,  that  it  is  defendant's  freehold, 
is  a  good  plea,  and  yet  it  may  be  that  plaintiff  has  a 
lease  for  years,  or  at  will.     And  if  trespass  was  brought, 
wherefore  he  digged  in  his  several  pasture,  liberum  iene^ 
mentum  is  a  good  plea,  and  there  is  no  difference  in  my 
opinion.     Remainder  in  p.  26.     Defendant  said,  ^^hat^^^^^  ^^ 
as  to  their  coming,  &g.  and  that  the  place  where,  &c.  so.  17  Ed.  4. 
is  10  acres,  and  he  said  that  as  to  the  trespass  in  one 
acre  a4:tio  non,  for  he  said,  that  his  father  was  seised,  and 
by  protestation  said  that  he  died  seised,  after  whose 
death  the  right  descended  to  defendant,  and  he  entered, 
and  plaintiff  claims  through  a  deed  made  by  his  father 
by  which  nothing   passed,  he  entered,  and  defendant 
entered  upon  him  and  fished. — Wood  snid.  This  is  no 
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A.  D.  1495.  coloar,  for  it  is  of  another  thing,  for  the  action  is  tres- 
pass,  and  the  colour  the  freehold. — Kehle.  It   is  good 
colour  in  my  opinion,  for  he  has  a  colour  to  have  the 
land,  and  consequently  the  profit,  for  he  who  has  the 
freehold  shall  have   the    fishery,  and  all   other  such 
things  and  profits;    and  so  it  is  good  colour  in  my 
opinion*     And  the  same  case  was  adjudged    in  time  of 
King  Edw.  Fourth. —  Vavisor.  It  appears  that  the  first, 
(to  wit,)  liberum  tenementum  was  no  plea,   for  a  man 
xnay  have  several  fishery,  notwithstanding  the  freehold 
is  in  another. — Brian.  He  cannot,  as  it  appears  by  any 
means,  be  forced  to  plead  not  guilty  ;  for  when  he  says 
liberum  tenementum^  it  is  possible  that  another  may  have 
the  freehold,  but  this  is  not  by  common  intendment  ;  then 
he  may  pray  judgment,  if  the  action  lies.     This  would 
be  hard,  but  he  may  say,  we  pray  judgment,  if  without 
title  alledged,  as  out  of  his  fee  ;  we  pray  judgment,  if 
without  title  alledged,  and  not  judgment  if  the  action 
will  lie  ;  nor  can  he  say  in  a  voucher,  when  he  vouches 
himself,  that  they  are  the  same  person  and  not  difi'erent, 
judgment  if  without  title  alledged,  sol  think  it  is  here. 
And  in  an  assize  for  common  in  gross,  he  ought  to  make 
a  title  in  his  plaint,  but  in  common  appendant  not,  for 
one,  he  has  of  common  right,  the  other  not. —  Vavisor. 
I  was  compelled  by  the  court,  when  I  was  a  sergeant,  to 
say  liberum  tenementum,  without  this  that  he  had  war- 
ren in  the  land. — Brian.  I  grant  what  you  say  is  good, 
for  there  he  shall  not  say  or  be  compelled  to  say  not 
not  guilty. — Keble  said,  that  he  would  not  depart  from 
his  plea  ;  and  the  other  said,  make  up  the  paper-book. 

A.  D>  1496.  Year  Book,  II  Hen.  7.  p.  8.  ^.  D.  1796, 

Licence  to  a      It  was  said  by  Keble  arguendo^  if  one  man  gives 

h^trs lo^hunt  ^^^^^^  ^^  ^^  ^^  ™y  '*^^^»>  ^^  Come  and  hunt  in  his 
mutt  be  in  park,  this  licence  must  be  in  writing,  for  a  thing 
wriuDg.        passes  by  the  licence  Tvliich  endures  for  ever ;  but  if  be 
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licences  me  to  bant  once  in  his  park^fbis  is  good  without  A.  D.  H96, 
writings  for  no  inheritance  passes. 


Year  Book,  II  Hen.  7.  p.  19.  A.  D.  1496. 
Robert  Sheffild  brought  a  writ  of  trespass  against 
Lion  Percy  and  many  others.     And  he  counted  that  the 
said  defendants  with  force  and  arms  had  entered   his 
close  and   fished  in  bis   several  fishery,  and  had  there 
taken  30,000  roaches,  &c. ;  and  that  they  had  depastured 
his^frass  with  their  horses,  and  turned  up  bis  land  with 
their  swine.     And  the  said   Lion  pleaded  not  guilty 
to  the    whole.     And  the   others  to   all  the  trespass, 
except  breaking  bis  close,  and  depasturing  his  grass, 
pleaded  not  guilty.     And  as   to  that,  they  justified 
severally,   because  the  place,  &c.  was  a  great  moor, 
in  which  one  Alice  had  common  appendant  to  a  manor 
adjoining,  for  herself  and  her  tenants,  and  each  of  them 
averred  that  they  were  tenants  of  the  said  Alice,  and  that 
they  severally  put  their  own  beasts  there.     And  the  said 
Robert  Sheffild  traversed  the  title  of  the   said  Alice 
with  them.     And  it  was  found  by  the  verdict  that  the 
said  Lion  was  not  guilty,  and  that  the  others  were  guilty 
of  the  entry  into  the  close,  and  the  taking  of  20,000 
roaches ;  and  also  of  the  turning  up  of  the  land  with  their 
swine ;  and  also  that  the  aforesaid  Alice  had  not  any 
Buch  common  in  the  moor,   for  herself  or  her  tenants ; 
and  they  assessed  damages,  for  breaking  the  close,  taking 
the  roaches,  and  dex^asturingand  treading  down  his  grass, 
at  twenty  marks.     A  nd  as  to  the  residue  they  were  found 
not  guilty. — Kehle.  Wc  pray  judgment  for  plaintiff. — 
Ffsher.  We  ought  not  to  go  to  judgment ;  for  divers 
things  appear  upon  the  record ;  and  one  is,  they  have 
jaslified  severally,  and  the  plaintiff  has  made  only  one  re- 
plication, (to  wit,)  has  traversed  the  title  of  the  aforesaid 
Alice  against  all  of  them. — Vavisor.  It  appears  tome 
that  this  is  well  enough,  for  to  day,  here  before  us,  a 
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A.  D.  1496.  writ  of  trespass  was  brought  against  two,  and  one  pleaded 
that  plaintiff  was  his  villain,  and  demanded  judgment  if 
he  should  be  answered  ;  and  the  other  justified  in  his 
own  right.  The  plaintiff  rejoined  that  he  was  free, 
and  of  free  estate.  Shew  us  then  some  other  matter  of 
exception. — Brian j  J,  This  is  not  so  clear  as  you  are 
making  it. — Fisher.  The  other  is  this;  we  have  made 
a  several  justification,  (to  wit,)  that  each  of  us  severally 
put  in  our  beasts,  and  the  damages  are  not  severed,  but 
arc  given  entire  to  the  plaintiff. — Vavisor.  This  was 
your  exception  the  other  day ;  but  it  appears  to  me, 
that  as  to  this  matter  it  is  sufficient. — Briatij  J.  1  was 
not  here  then  ;  but  1  will  put  this  case  to  you.  I  bring 
a  writ  of  trespass  against  four  men,  and  they  four  on 
four  days  have  committed  several  trespasses  against  me^ 
and  it  was  found  the  first  committed  the  first  trespass 
against  me  the  first  day,  the  second  the  second  day,  the 
third  the  third  day,  the  fourth  the  fourth  day,  all  of  them 
are  fouiid  guilty,  and  yet  the  damages  shall  be  severed. 
'^Davers,  Our  case  is  not  like  this. — Brian,  J.  These 
two  exceptions  come  to  the  same  point ;  shew  us  there- 
fore some  more  of  your  store. —  Fisher.  We  have  sup- 
posed by  our  writ  that  he  had  fished  in  our  fishery,  and 
also  had  taken  fish  ;  and  he  was  found  £:uilty  of  taking 
the  fish,  but  as  to  fishing  in  the  water  the  jury  have 
found  nothing;  \^hcrcfore,  &c. — Keble.  It  seems 
good  enough  in  this  respect  too  ;  for  he  has  supposed 
that  he  has  fished  in  his  fishery,  and  there  has  taken 
fish ;  and  it  is  found  that  he  did  take  fish,  and  this  he 
could  no  do  except  in  the  fishery ;  and  as  it  is  found 
that  he  took  his  fish,  it  is  implied  that  he  took  them  in 
his  fishery.  As  if  1  brought  a  writ  of  trespass  against 
one,  and  supposed  that  he  had  assaulted  and  beaten  roe, 
and  it  is  found  that  he  did  beat  me,  without  saying 
any  thing  of  the  assault ;  this  is  good  ;  for  the  battery 
implies  an  assault  in  itself,,  and  yet  they  are  several 
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U&q^assesy  for  a  man  may  assault  without  beating  me,  a.D.  1495« 
and  render  me  damages  for  it,  but  he  cannot  batter  with- 
out  assaulting  me.    So  here,  as  he  took  fish,  it  is  im- 
plied that  he  fished  for  them. — Wood.  It  appears  other- 
wise to  me ;  for  they  are  several  trespasses,  one  is  the 
&hing,  and  the  other  the  taking  the  fish.     For  if  a 
nan  fishes  in  my  several  fishery,  though  he  take  nothing 
yet  he  shall  be  punished  in  a  writ  of  trespass.     So 
here  two  trespasses  are  supposed,  and  but  one  found. 
As  if  one  brings  a  writ  de  parcofracto,  and  if  he  will, 
he  may  aver  moreover,  et  damas  suas  cepiiy  and  he 
may  be  found  guilty  of  one  and  not  the  other. — Jiede. 
It  certainly  appears  to  me,  that  a  fishing  is  implied 
when  it  is  found  that  he   took  fish.     As  if  I   bring  a 
writ  of  trespass  against  you  for  taking  away  my  bond 
aod  cancelling  it,  and  it  is  found  that  you  cancelled  it, 
this  is  good,  without  saying  any  thing  about  the  taking 
it,  for  this  is  implied.     Quod  fuH  negatum  by  all  the 
justices. —  Vavisor.    One  man  may  fish,  and  another 
may  take  the  fish;  as  if  fish  were  taken  by  you,  and 
another  takes  them  from  you;    now  he  is  guilty  of 
taking    the  fish,  but  not  of   fishing  in  the  water. — 
Fmeaux.  Thongh  they  are  several  trespasses,  yet  this 
is  no  reason  why  one  may  not  be  implied  in  the  other, 
as  has  been  said.     If  one  assaults  me  I  may  have  tres- 
passagainst  him. — Briauj  «7. 1  do  not  know  that,  unless 
he  did  some  other  act. — Fineaux.    At  least,  if  such 
writ  should   pass   the   ClianCery^    you    might    hold 
plea  upon  it,  for  an  assault  is  a  trespass. —  Vavisor. 
No  such  writ  was  ever  seen,  but  as  to  your  purpose 
you  say  well  enough,  that  it  is  a  different  trespass  from 
a  battery. — For  if  the  assault  be  found  by  verdict,  al- 
though he  be  excused  of  the  battery,  yet  shall  he  ren- 
der damages. — Fineaux.  Yet  this  does  not  prove  any 
thing  against  this  position,  that,  when  a  battery  is  found, 
an  assault  is  implied.     And  I  would  take  this  difference. 


i  I 
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A.  D.  14P6.  Where  an  action  is  brouglit  about  such  a  thing  as  the 
law  intends  a  man  maj  have  on  another's  soil,  and 
where  not.  As  of  a  fishery,  I  may  have  it  in  another's 
soil,  though  the  land  be  in  a  stranger,  and  so  of  a 
warren.  And  where  an  action  is  brought  for  fishing  in 
water,  or  hunting  rabbits  in  a  warren,  the  law  in- 
tends that  plaintiff  has  nothing  more  than  the  fishery^ 
or  the  warren  there,  and  then  he  cannot  take  fish  or 
rabbits,  except  he  fish  in  the  fishery  or  hunt  in  the 
warren.— i5nViw,  J.  Do  not  you  see  how  a  roan  may 
hunt  in  a  park,  and  yet  another  have  the  deer? — 
Vaw'sor  and  lownsend.  Yes,  indeed,  and  so  we  think 
it  is  not  good,  and  if  a  ven.  fa.  is  bad  in  part  it  is 
bad  altogether. — Davers.  I  will  absolve  you  of  this, 
for  it  is  inserted  at  the  end  of  the  verdict,  that,  as  io 
the  residue  of  the  trespass,  they  are  not  guilty ;  then 
since  it  is  found  that  they  took  the  fish,  if  this  be  im- 
plied, then  is  the  verdict  good,  and  if  it  be  not  implied, 
but  if  it  be  a  separate  trespass,  then  by  these  last  words 
of  the  verdict  they  are  found  not  guilty.  And  thus  the 
verdict  to  this  intent  is  good. — Brian^  J.  See  if  the 
verdict  is  as  you  say.  And  then  the  record  was 
examined,  and  it  was  so.  Then  he  said  to  Fisher,  If 
you  have  any  other  exception  shew  it  to  us.  Then  he 
said,  that  it  appeared  by  the  verdict  that  they  were  found 
guilty,  as  well  of  the  turning  up  of  the  earth  as  of  the 
taking  of  the  fish,  and  they  assessed  damages  for  breaking 
tlie  close,  and  for  taking  the  fish,  and  for  the  depasturing 
at  twenty  marks,  but  they  had  assessed  no  damages  for 
turning  up  the  earth ;  and  if  a  jury  find  me  guilty  of 
the  trespass,  and  do  not  assess  damages,  their  verdict  is 
void. — Briany  J.  This  indeed  appears  good  matter. 
Therefore  make  a  motion  in  this  matter  to-morrow^ 
and  then  Judgment  was  given  for  plaintiff,  and  of  this 
error  was  brought,  Ilil.  17  of  the  King. 
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Year  Book,  12  Hen.  7.  p.  25.  A,  T>.  1497.  A.D.uor. 

Trespass  was  brought  by  the  Duchess  of  Norfolk  3^^^,  Li. 
against  several. —  Yaxley^  for  some  of  the  defendants,  fences, 
pleaded  not  guilty  ;  and  for  the  others  he  said,  that  theun  a  auter 
plaintiff  on  such  a  day  and  at  such  time,  before  the  sup-?"^®'  *"^ 
posed  trespass,  licensed  and  granted  to  one  G.  O.  Lords.  C.ai.d 
Suffolk,  to  enter  into  the  said  place,  and  there  to  hunt  atg'^^fP****'^^^" 
his  pleasure,  by  force  of  which  the  said  defendants  en- 
tered as  his  servants,  and  by  the  command  of  the  said  J. 
0.  took  the  said  deer,  as  they  well  might,  which  matter, 
&c. — Keble,  This  plea  is  not  good,  for  three  causes, 
one  is,  if  it  was  a  licence  or  a  grant  it  would  not  be  good, 
except  it  were  in  writing  ;  the  other  is,  that  allowing  it 
to  be  good,  yet  it  extends  only  to  him  to  whom  the  li- 
cence was  given  ;  the  third  is,  that  admitting  the  licence 
to  be  good,  he  could  not  take  the  deer.     As  to  the  first, 
every  thing  that  passes  by  way  of  grant,  and  enures  to 
the  grantee  as  a  freehold,  cannot  pass  without  deed.   So 
here  this  is  a  freehold,  since  the  Kcetice  extends  to  his 
hunting  as  often  as  he  will,  this  shall  extend  for  term  of 
his  life.     For,  if  1  grant  a  rent  issuing  out  of  my  manor 
to  a  person,  to  receive  it  at  his  pleasure,  this  shall  be  a 
freehold  ;  therefore,  &c.     And  as  to  the  second  point, 
this  licence  extends  but  to  him  to  whom  it  was  given; 
for  it  is  but  a  pleasure,  which  pleasure  cannot  be  granted 
to  another,  no  more  than  a  grant,  which  only  extends  to 
the  ea^ieraent  of  the  grantee.     As  if  1  grant  to  a  man  to 
go  over  my  land  to  church,  others  shall  not  go  by  virtue 
of  this  licence.     Or,  if  the  licence  be  to  enter  my  house, 
and  U>  eat  and  drink  with  me  for  a  certain  time,  no  other 
can  enter  into  ray  house  by  force  of  this  licence.     And, 
as  to  the  third  point,  admitting  the  licence  to  be  good, 
he  caonot  justify  taking  the  deer,  for  the  person  who 
gave  the  licence  had  no  property  in  it,  but  as  a  thing  for 
his  pleasure,  which  cannot  enure  to  a  stranger  by  way  of 
gii),  as  by^  licence ;  for  these  causes  the  writ  is  not  goodr 
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A.  D.  1497.  Ytucley  i  contra.  As  to  the  first  point,  this  is  a  good  li* 

'  cence  ifrithout  deed,  for  1  well  know  that  in  such  things 

where  a  man  shall  have  a  freehold,  and  it  is  parcel  of  tbe 

land,  or  issuinj^  out  of  the  land,  and  which  passes  not  by 

liyerjr,  one  ought  to  have  a  deed. — Resid.  13  H.  7. 13. 

A.  D.  1498.     Keilwey^s  Reports,  p,  SO.  13  If.  7.  A.  D.  1498. 

Trespass.  An  action  of  trespass  was  brought  for  breaking  i 

close,  &c.  The  defendant  said,  that  the  place  where 
the  trespass  is  laid,  is  a  place  call^  B.  adjoining  one  of 
the  king's  forests,  called  C;  and  alledges  that  one  C.  it 
forester  of  the  same  forest,  and  alledges  a  prescription  in 
him  and  his  ancestors,  and  shews  that  the  plaintiff,  and 
all  those  whose  property  adjoined  the  forest  were  accus* 
tomed  io  fence  on  the  side  next  the  forest,  and  that  foi 
want  of  a  proper  fence  four  deer  escaped  out  of  the  fo- 
rest, in  the  very  place  m  here  the  defendant  had  sup- 
posed, &c. ;  and  that  the  defendant,  as  servant  to  the  said 
C,  and  by  his  comnuind,  pursued  them  and  drove  them 
back  into  the  forest,  which  is  the  trespass  complained  of. 

Rol.  Ab.       — Conhby.  The  plea  is  not  good  ;  for,  although  the 

564-5.  fault  ^as  the  plaintiflf's,  in  not  fencing  towards  the  fo- 

rest, which  was  an  injury  done  to  the  king,  and  for 
which  the  king  might  have  punished  him,  still  there  is 
no  reason  why  the  defendant  should  do  another  injury  to 
the  plaintiff,  notwithstandmg  that  the  plaintiff  had  com- 
mitted a  tort  to  the  king  by  not  fencing,  &c. — Frowike 
on  the  other  side.  It  seems  to  me  that  the  plea  is  good ; 
for  the  fault  lay  in  the  plaintiff,  that  the  beasts  escaped 
at  the  very  place  where  there  was  no  fence,  then  it  is  rea- 
sonable that  the  forester  should  be  at  liberty  to  pursue 
and  drive  them  back,  for  the  plaintiff  could  not  detain 
the  beasts  there,  as  it  was  owing  to  his  fault  that  thej 
came  there ;  for,  if  the  plaintiff  had  taken  any  wild 
beasts  in  the  forest,  the  forester  might  have  taken  them 
from  him,  and  for  the  reason,  when  they  come  into  the 
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plaintiff's  land  thiongh  his  own  fault,  as  if  the  plaintiff  A.  D.  1498. 

shonld  driyethem  into  his  own  land  without  the  forest, 

H  would  be  lawful  for  the  forester  to  pursue  and  retake 

tbem,  and  so  in  this  case.    And  1  see  no  difference  be* 

tween  cattle  and  wild  beasts ;  and  if  cattle  had  come  into 

the  plaintiff's  land,  owing  to  the  defect  of  enclosure,  it 

wouM  haye  been  lawful  for  the  person  interested  in  them 

to  go  after  them  and  reMce  them.-^JTeA/e  to  the  same 

efect  For  a  person  has  an  interest  in  the  beasts,  in 

paiks,  and  warrens,  and  because  a  man  shall  have  an  ac- 

tioD,  and  recover  for  rabbits  and  fowls  taken  in  his  war* 

tea :  and  in  riyers  a  person  shall  have  an  action  of  jtres* 

pass  for  fishing  there,  and  if  he  take  any  fish,  the  partj 

to  whom  the  water  belongs  maj  take  them  again,  and 

itiU  they  are  wild  by  nature;  and  so,  although  the 

beasts  are  wild,  as  long  as  they  remain  in  the  forest,  the 

king  has  an  interest  in  them ;   but,  if  they  escape  from 

thence  he  has  no  longer  any  property  in  them ;  and  if 

the  defendant  had  taken  them  in  the  forest,  and  had 

brought  them  to  another  place,  the  forester  might  well 

haye  retaken  them.     Then  it  is  all  the  same  where  he  had 

not  fenced  the  place,  if  by  this  neglect  they  came  into 

the  plaintiff's  land,  whither  the  forester,  or  one  by  his 

eonmand,  might  pursue  them  and  retake  them ;  for  it  is 

merely  the  plaintiff's  fault  that  they  come  into  his  land. 

And  it  is,  therefore,  as  str<mg  in  law  as  if  the  party  him- 

letf  had  put  them  there  ;  wherefore,  &c.    Keble  also 

said,  that  no  person  could  seize  wild  beasts  in  land  ad« 

jomii^  the  forest,  when  they  had  come  out  of  the  forest, 

(which  Mordant  denied,)  unless  the  place  were  within  4  In»t  505. 

tke  bounds  of  the  forest. — Wood.  The  plea  seems  to  me 

to  be  good,  for  the  reason  already  stated,  and  the  fault 

seems  to  haye  commenced  with  the  plaintiff  himself  in 

Bot  fencing,  which  gaye  the  forester  an  authority  to  take 

them  back  out  of  his  land.     When  a  man  has  a  park 

and  wild  beasts  in  it,  and  another  break  down  the  fence, 
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A  D.  1498.  SO  that  the  beasts  escape  out  of  the  park  into  the  land  of 
*  the  person  by  whom  the  fence  was  broken,  it  is  lawfiil 

for  the  parker,  or  the  owner  of  the  park,  to  enter  and  re- 
take the  beasts ;  and  so  in  this  case,  (which  Vavhor  af- 
firmed,) since  the  fault  lay  in  the  plaintiff  for  not 
fencing ;  and  it  seems  that,  for  the  same  reason,  if  they 
be  tame  cattle,  and  escape  through  the  plaintiff^s  negli- 
gence, the  owner,  may  pursue  and  seize  them. — Davers 
contra.  For  it  i»^*  pleaded  that  the  plaintiff  was  used  to 
fence  his  land  towards  the  forest,  which  does  not  prove 
how  it  was  that  the  fence  was  not  properly  made ;  al- 
though the  beasts  escaped,  still  the  forester  could  not 
pursue  and  retake  them,  for  the  fence  might  have  been 
in  his  own  land,  in  which  case  it  is  not  lawful  for  the 
forester  to  pursue  them  before  they  come  to  the  fence, 
for  they  would  be  in  the  plaintiff's  land,  nor  any  other 
man  before  he  comes  to  the  place  where,  &c.  for  any 
thing  that  is  shewn  on  the  part  of  the  defendant  by  his 
plea,  since  it  is  not  alledgcd  that  the  fence  joined  the 
forest,  and  that  there  was  no  land  between  them,  nor 
that  the  fence  is  made  on  the  land  belonging  to  the  fo- 
rest.— Brian.  The  plea  is  good  as  to  that,  for  the  plea 
is,  that  the  fence  is  contiguous  to  the  forest,  and  thus 
it  is  allcdged  that  there  is  no  ground  between  the  plain- 
tiff's  land  and  the  forest ;  for,  if  it  had  not  been  so  al- 
ledged,  the  pleading  would  not  have  been  good.  Bat 
it  seems  to  me,  that,  notwithstanding  the  fault  is  in  the 
plaintiff,  m  not  fencing,  still  it  is  not  lawful  for  the  fo- 
rester, or  any  other  man,  to  take  them  witliout  the  fo- 
rest, for  then  the  king  has  no  property  in  them  ;  neither 
the  king  nor  the  forester  can  meddle  with  them  in 
another  person's  land.  So,  since  the  king  has  no  pro- 
perty in  them,  the  forester  cannot  enter  to  take  them 
without  the  forest,  for  he  has  no  property  in  them  nortlie 
king.  Now,  this  is  the  present  case  ;  the  pursuit  of  the 
defendant  is  a  tortious  act ;  for  it  is  not  like  the  case  of 


APPENDIX.  797 

tame  cattle,  for  the  property  remains,  and  the  owner  A.D.  uos. 
maj  take  them,  although  the  faull  is  in  the  plaintiff  for 
not  fencing.  But  it  is  otherwise  with  wild  beasts — ^for, 
I  understand,  that  if  a  person  break  down  the  paling  of 
a  park,  so  that  the  beasts  escape,  no  pursuit  can  be  made 
after  them  in  the  land  of  the  person  who  broke  down  the 
paling,  because  the  owner  of  the  park  ceases  to  have  a 
property  in  them  ;  but  he  has  his  remedy  by  action  de 
parcofrado  upon  the  statute  in  that  case  made,  &c« 

Year  Baoky  13  Hen.  7.  p.  10.  A.  D.  1498. 
Upon  a  writ  of  trespass  on  the  Stat,  de  MalefactO'  Br.  Ab.  Tres- 
ribus  in  parch j  the  defendant  said,  that  plaintiff  gaye  a^*^'  P   *^^' 
buck  to  one  B.,  and  that  he,  as  servant  of  the  said  B.,  A  licence  to 

kill  A  fifier 

came  with  him  to  the  said  park,  and  by  his  command  authorises' 
aasijited  him  to  kill  the  said  deer,  by  force  of  which  he  ^^^  P^rty  to 
caineand  entered  the  said  park,  and  chased  the  said  deer,  with  him. 
and  killed  it,  on  which  chasing  the  plaintiff  had  founded 
this  action.    And  the  opinion  of  all  the  justices  clearly 
was,  that  this  was  a  good  justification ;  for  they  said, 
if  a  man  give  to  another  a  buck  or  doe,  he  has  a  right  to 
bring  his  servants  with  him  to  take  the  said  deer,  other- 
wise he  will  be  compelled  to  take  the  deer  himself,  which 
is  unreasonable,  therefore  they  thought  the  justification 
good. 

Year  Book,  13  Hen.  7.  p.  19.  A.  D.  1498. 
Edward  Lord  Suffolk  brought  a  writ  of  trespass  upon 
the  Stat,  de  Makfactoribus  in  parcisy  against  Ralph 
Barney  and  R.  Whitley,  and  supposed  that  the  said 
Ralph  and  Richard,  on  the  S6th  day  of  July,  in  the 
10th  year  of  the  now  king,  broke  the  parks  of  the  said 
lord,  at  Uuntingfield  and  Bemalle,  and  hunted  in  them 
without  licence,  and  took  and  carried  away  wild  beasts,(to 
wit),  four  bucks ;  and  exception  was  taken  to  the  count, 
because  the  hunting  was  supposed  to  be  in  two  parks, 
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A.  D.  1498.  ^hicfa  ought  to  have  a  several  punishment;  that  u, 
for  each  park  three  years  imprisonment,  as  is  given  bj 
Westminster  the  1st,  and  because  they  joined  together 
the  hunting  of  three,  it  is  not  good  ;  for  one  cannot  have 
a  writ  of  ravishment  of  two  wards,  nor  a  quare  impedd 
of  two  churches.  Yet  by  the  justices  it  was  held  good, 
as  well  as  in  trespass,  for  one  may  join  lands  of  twenty 
titles  in  trespass,  and  trespass  in  woods  and  pastures,  and 
things  of  this  nature,  and  this  action  is  but  trespass.  And 
then  the  defendant  said  for  R.  B.  that  as  to  the  hunting;, 
entering,  and  carrying  away,  the  said  lord,  before  the 
trespass,  enfeoffed  the  Arehbishop  of  Canterbury  and 
others,  of  the  said  parks,  and  that  they  as  their  ser- 
vants, and  by  their  command,  entered  into  the  said 
parks,  and  hunted  and  carried  away,  as  was  lawful  fbt 
them  to  do.  And  exception  was  taken  to  the  pica,  be- 
cause they  had  given  no  colour  of  title  to  the  plaintiff. 
But  it  was  awarded  good,  because  he  had  conveyed  the 
interest  .of  plaintiff  himself.  Then  plaintiff  said,  That 
since  the  said  feoffment,  and  before  the  trespass,  tbc 
Archbishop  of  Canterbury,  and  others,  had  leased  to 
him  to  hold  at  will,  by  force  of  which  he  entered,  and 
was  possessed  until,  &c. ;  without  this,  that  the  said 
archbishop  and  others  had  commanded  the  defendants, 
&c. — Kehle  said.  This  command  is  not  traversable; 
for,  in  this  case,  it  is  not  material,  for  he  hath  well  con- 
fessed and  avoided  the  bar,  although  he  hail  conveyed 
his  interest  before  the  trespass,  for  then  the  command  of 
the  lessors  were  ineffectual,  except  to  determine  their 
will.  As  if  the  said  lord  would  have  pleaded  a  lease  for 
a  term  of  years,  before  the  trespass,  by  the  archbishop, 
and  others,  then  the  command  would  not  be  traversed : 
for  the  command  then  is  not  denied ;  but,  notwithstanding, 
such  command  is  void.  But  where  the  command  is  the 
effect  of  the  bar,  there  it  is  traversable,  as  where  one  jus- 
tifies a  trespass  under  a  command^  there  the  coounand 
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B  traversable.  But  the  Justices  were  clearly  of  opinioa  A.  D.  t4f>8. 
that  it  was  traversable  ia  the  case  at  bar,  since  there  is 
an  interest  of  the  same  persons,  commencing  by  the  lease 
at  will ;  and  they  agreed  in  the  case  of  the  lease  for  term 
of  years,  for  this  is  a  clear  avoidance  of  the  command ; 
hot,  in  a  lease  at  will,  the  lessor,  by  his  command,  avoids 
thelease,  and  therefore  it  is  traversable,  for  the  command 
determines  the  lease  at  will. — R.  Whitlei/  pleaded,  That 
as  to  the  trespass  in  one  park,  that  the  said  Lord  Suffolk, 
on  such  a  day,  and  at  such  a  place,  delivered  a  warrant 
sealed  with  his  seal,  to  one  Robert  Southwell,  directed 
to  one  T.,  his  keeper  of  his  said  park,  commanding  him 
to  deliver  a  buck  to  the  said  II.  S. :  by  force  of  which  the 
said  R.  S.  at  the  time  of  the  trespass,  and  the  said  Whit- 
ley, as  his  servant,  entered  lyith  him  into  the  said  park, 
and  the  said  R.  S.  delivered  (he  said  ^arr/mt  to  the  said 
keeper ;  aM  the  said  R*  S.  and  Whitley  required  the 
keeper  to  hunt ;  he  did  so,  and  killed  a  buck,  and  the 
said  Whitley  carrie4  this  awa^,  a3  he  wejl  might.  And 
divers  exceptions  were  ^ken  io  the  plea.  One  was, 
because  the  servant  justified  his  entry  into  the  park  with 
his  master,  to  whoi)i  no  authority  is  given,  but  only  io 
hun  who  had  the  warraqt.  And  it  was  held  clearly  by 
all  the  justices,  that  because  the  master  had  good  cause 
of  entry,  his  servant  was  justified  in  entering  with  him^ 
for  he  cannot  go  alone.  So  also  exception  Avas  takei^ 
that  nothing  was  confessed  by  them.  But  it  was  held  a 
good  confession  for  the  request  made  to  the  keeper  to  hunt, 
iras  io  hunt  for  them ;  for,  if  this  was  without  autho- 
rity, they  shall  be  punished  as  in  a  trespass  or  false  im^ 
prisonment ;  it  is  a  ^ood  justification  to  say,  that  he  de- 
livered a  warrant  to  the  sheriff  to  arrest  a  m^n,  by  force 
of  which  he  arrested  him;  this  is  a  confession  pf  a  lawful 
imprisonment;  so  his  request,  by  authority  of  the  warrant 
to  hunt  in  that  manner,  and  if  it  was  without  authority^ 
he  did  wrong ;  for,  the  commanders  of  a  trespass  are  as 
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>.  r>.  1408.  much  trespuien  as  the  ical  trespasaer^  and  on  this  ac- 
count  it  was  held  good.  Another  exception  was  taken, 
because  the  said  W.  said  that  he  had  carried  away  the 
deer,  without  saying  by  whose  command.  But  this 
was  held  good,  for  it  was  shewn  before  that  he  was  his 
servant,  which  shall  always  afterwards  be  intended ;  and 
then  the  defendants  pleaded  licence  from  the  demandant 
to  the  Duchess  of  Norfolk,  to  hunt  and  send  her  servants 
to  take  a  deer  when  she  would,  and  the  said  duchess 
sent  the  defendants  for  a  deer,  &c. ;  and  the  demandant 
said  that  they  did  it  of  their  own  wrong,  and  without  such 
cause. 


YearBooky  IS  Hen.  7.  p.  13.  A.  D.  1498. 
Bro.  Ab.  The  Duchess  of  Norfolk  brought  an  action  for  hunting 

3.  C.^^^     '^  ^^^  P^^  ^^  Lopham,  in  the  county  of  Norfolk,  against 
Wiseman  and  others.     They  said  that  the  duchess  had 
given  leave  to  Lord  Suffolk  to  hunt  in  the  said  park  for 
his  pleasure,  and  they  shewed  that  at  the  time  of  the 
trespass  the  said  lord  came  into  the  said  park  to  hunt^ 
and  the  defendants  came  with  him,  8cc.    And  it  was  al- 
ledged  that  this  plea  was  not  good ;  for,  as  to  the  licence 
given  to  the  said  lord,  it  is  but  for  his  pleasure,  and  ex- 
tends only  to  himself,  and  no  other  person  is  justified  by 
this  licence.     For,  if  I  give  a  man  licence  to  eat  with 
me,  none  of  his  servants  are  justified  in  entering  into  my 
house  by  reason  of  this  licence,  for  it  is  a  licence  for  his 
pleasure.     So,  if  I  give  a  man  a  licence  to  go  into  my 
orchard  for  his  pleasure,  none  of  his  servants  are  justi- 
fied by  this  licence,  but,  if  it  were  for  his  profit  it  would 
be  otherwise ;  for,  if  a  man  gives  me  a  licence  to  drive 
my  cart  over  his  land,  by  this  leave  my  servants  are 
justified.     And  so,  if  one  gives  me  leave  to  have  a  tree 
in  his  wood,  my  servants  are  justified  in  cutting  the  tree^ 
and  in  entering,  for  I  shall  have  profit  by  this ;  and  .of 
this  opinion  was  the  court.     And  then  the  defendants 


APPENDIX.  801 

dachess  h^  given  leave  to  the  earl  to  hunt,  A>  P.  1498. 
vay  with  him  the  deer  for  his  pleasure, 
the  earl  came  there,  and  they  came 
\is  command  hunted,  and  carried 
Tas  held  good ;  and  the  licence 
NiflPolk.     And  the  duchess  re- 
^  eir  own  wrong,  without  such 

\^  -5  '  ^-  «dt  the  jury  should  come  from 

^>;^*  ,Worfolk  and  Suffolk).   And  then  it 

^at  the  duchess  was  lady  of  the  hundred 

.069  in  which  Lopham  is,  and  that  there  were 

.aofficientin  the  said  hundred,  except  those  who  were 

under  the  influence  jof  the  said  duchess ;  and  they 

pnjed  a  ven.fa.  to  the  hundred  next  adjoining  ;  and  it 

was  granted  by  the  justices. — Quod  nota. 

Year  Booky  18  Hen.  7.  p.  16.  A.  D.  1498» 

Tn.  Dard  sued  out  a  writ  of  trespass  against  Yates  Br.  Ab. 

and  others,  for  breaking  and  entering  hb  close,  and  cut-  pi7mT  S?C. 

ting  iiis  wood.     The  defendant  said,  that  the  king  is 

seised  of  a  forest,  called   VVhitewood,  adjoining  the 

place  where  the  trespass  is  supposed  to  be  committed ; 

and  sayg  also,  that  one  T.  Green,  knight,  is  warden  of 

Ae  same  forest,  and  that  he  and  all  his  ancestors  from 

time,  &c.  were  used  in  this  place,  wherein  the  trespass 

iilQpposed,  and  also  in  other  lAnds  of  the  plaintiff,  to 

daie  the  wild  beasts  that  are  there,  with  their  dogs,  and 

to  chase  tliem  back,  even  to  the  forest;  and  says,  that 

ton  deer  went  out  of  the  forc^  aforesaid,  up  to  the 

plaoe  wherein,  ftc^and  the  defendant,  as  servant  of  the 

add  Sir  T.  Gieen,  &c.,  entered  into  the  said  land,  and 

wHk  hit  dogs  chased  the  deer  out  of  the  land  aforesaid, 

nptoAe  king's  forest,  &o.    And  as  to  the  cutting  of 

the  wood,  not  guilty  .**<-J(for(;{/mf.  It  seems  that  the  plea 

it  not  good ;  for  a  man  ought  not  to  justify  his  entry 

urtollie  eloie  of  anodier,  unless  he  derived  some  effect 
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I 
A.D- 1498.  or  profit  from  his  entry,  which  the  defendant  could  not     j 

have  in  this  case  ;  for,  when  the  wild  beasts  went  out  of 
the  fore&t  into  the  land  of  the  plaintiff,  then  the  king  bad 
no  interest  in  the  wild  beasts,  but  the  interest  in  them  is 
in  the  tenant  of  the  soil,  and  if  any  stranger  kills  them  in 
the  soil  of  the  tenant,  he  shall  have  his  action  of  trespass^ 
and  shall  recover  his  damages,  havhig  regard  to  the  loss 
he  sustained  in  the  chasing  and  killing  the  beasts.  And 
for  that  reason,  before  the  Statute  of  Westminster  the 
1st,  the  tenant  of  the  land  would  have  recovered  da- 
mages in  such  a  case,  although  the  property  were  in  no 
one.  And  also,  if  a  person  should  prescribe  to  enter 
my  close,  and  chase  ray  beasts  out  of  raj'  clpse,  tiiis  pre-: 
scription  is  invalid,  for  he  has  no  interest  or  prqiit  by 
his  entry  ;  and  if  a  person  should  prescribe  to  enter  my 
close,  the  prescription  is  invalid,  so  also  is  it  in  this 
CQse.-^Keble  on  the  other  side.  One  may  prescribe 
for  any  thing  which  can  legally  commence  by  grant, 
and  a  man  may  grant  to  another  and  his  heirs  to  hunt  in 
bis  soil  at  their  pleasure,  and  so  may  the  ancestor  of  the 
plaintiff  make  such  grant  to  the  ancestor  of  the.  de- 
fondant. — Mordant.  Our  case  is  different,  for  he  has 
justified  hunting  wild  beasts  of  the  king  in  the  soil  of 
the  plaintiff,  and  not  hunting  wild  beasts  of  the  plaintiff 
in  his  soil. — Frowike.  ^y  common  right,  neither  tiie 
warden  of  the  forest,  nor  his  servants,  can  justify  hunt- 
ing wild  beasts  that  come  out  of  the  forest  into  the  land 
of  a  stranger,  without  title  by  prescription,  for  the  king 
loses  bis  interest  in  them  when  they  enter  another^s  land^ 
and  this  case  is  not  like  that  of  my  beasts  escaping  into 
another's  soil,  for  there  I  may  follow  them  of  conunon 
right,  and  retake  them  without  any  prescription ;  and, 
as  has  been  said,  this  title  by  prescription  may  com- 
mence by  grant » for  I  may  grant  to  the  warden  leave  to 
hunt  there  ;  and  he  denied  the  case  which  Mordant  had 

put,  where  one  prescribes  to  enter  my  close  to  hunt  my 
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bcasfs,  he  said  that  the  prescription  was  good.— Suod  A.  D.  uog. 
Brian  ei  Vavisor  concesserunt,  ~ 


•Hrrcu. 


Year  Booky  15  Hen.  7.  p.  16.  A.  D.  1500.  a.  n.  1500. 

If  one  te  convicted  of  hunting  in  a  warren,  he  shall 
paj  a  greater  jfinethan  for  a  mere  trespass.— 2tforf  noia. 

Kiehoeys  Rep.  19  ffen.  7.  yf.  I).  1504.  A.  D.  ir>ou 

In  trespass,   "  wherefore   he  fished   in  (he  several     S'.u.bic. 
fishery"  of  the  plaintiff,  the  defendant  says,  that  the  J" '''^^P*'^^ 
place  where,  &c.  was  an  acre  of  land  covered  with  wa-ase^'eral 
ter,  which  was  his  freehold,  &c.^FrozoiIce.  The  plea  J'J^^^I^Jj.^*^ 
seems  to  me  to  be  bad  ;  for  a  several  fishery  is  a  special  centum  is  a 
liberty  which  another  man  may  probably  have  in  my  ^^Swnb^e* 
land;  and  it  resembles  a  warren,  which  is  a  distinct ^^^"^j»»nt- 
tLing  from  the  land  ;  and  because,  as  it  appears  to  me,  the'*plmnriff  * 
the  proper  action  for  the  tenant  of  the  soil  is  "  Wherc-^"  ^^^  **^''» »» 
fore  with  force  and  arms  he  entered  and  broke  into  his  trespass  tor 
pond;"  and  this  was  the  better  opinion  of  the  court. '""*'""" *^ 
Tamen  quare^  for  it  was  adjourned.     And  yet,  in  the 
kingVbench,  in  the  eighth  year  of  lien,  8.  all  the 
jodges  were  clearly  of  opinion,  that  the  plea  in  the  case 
of  "  a  several  fishery,"  was  good,  and  obliged  the 
plaintiff  to  reply,  &c.     And  it  seems  35  //.  6.  I'hat  a$o  H.  6.  4. 
joint-tenancy  on  the  part  of  the  plaintiff  in  the  soil,  is  no  ^^  ^'  ^*  *^*  ^' 
plea  in  the  case  of  a  warren. 

~    -  -  I  I       I     I 

YearBook^  21  Ilcn.  7.  p.  13.  A.  D.  1506.  A.  p.  uqq. 

Fi>ie2ix  said,  If  one  gives  me  licence  toliunt  in  his  Br.  Ab. 
park,  it  is  lawful  for  me  io  Lave  my  servants  with  ine,  J^^^P|*^P^* 
and  I  shall  be  excused  by  this  licence,  as  well  as  my 
servants,  and  this  was  adjudged  in  the  Duchess  of  Nor- 
folk and  Edmund  de  la  Pole.     And  he  said  also,  that  if 
licence  was  given  to  a  mean  man  to  hunt  in  a  park,  he 
cannot  bring  more  persons  with  him  than  are  necessary 
to  attend  upon  him.—  Yaxley  was  of  a  contrary  opinion. 
^Ideo  qvare. 
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A  T).  i50g.  Year  BooJc,  21  H.  7.  p.  21.  A.  D.  1606. 

TrespaM  fur       Trespass  de  Mdefactoribut  inparcis.  It  ifas  conntod 

entering  a     4ijat  defendant  entered  into  a  certain  forest.    And  tfce 

iMs^wippoTtwl  opinion  of  the  court  was,  that  this  action  lay  not,  except 

on  Statute  de  ^     migfeazance  in  parks,  for  the  Statute  of  Westminster, 

jHia  in  parcis.  c.  20.  is  only  «  m  parks^"  and  this  shall  be  taken 

strictly,  for  the  punishment  for  misfeazance  in  forests,  is 

to  be  inflicted  according  to  Charta  de  Foresta^  and  in 

no  other  manner. 


Year  Book,  21  Hen.  7.  p.  30.  A.  D.  1506. 
5it>.  Ab.  Indictment  for  killing  a  hart  proclaimed,  was  found 

Forest,  Park, j^£.       ^j^^  lustices  of  peace,  and  the  indictment  ww 

ana  CnaSTy  J  ^  i  .i  .      ■_     .   j._t--    *• 

pi.  9.  and  challenged,  because  it  was  not  laid  m  the  mdictmeat  in 
sur  Stat*^*^  'what  place  proclamation  was  made,  and  so  it  was  nol 
ptp  16.  &  C.  alledged  in  what  place  he  had  killed  it ;  for  if  it  were 
kslTed  out  of  the  bounds  of  the  fore^,  it  was  lawful  fa 
him  to  kill  it.  And  it  was  said  by  Fineaus,  That  he 
might  plead  this  matter  to  the  jurisdiction  of  the  court, 
because  the  justices  of  the  forest  should  determine  ttiii 
matter. 

£ro.  Ab.  Tit.  Prescription^  pi.  108. 
Libra  Whorwoody  That  a  ma!h  may  prescribe  that  be 
and  his  ancestors  from  time  immeinorial,  and  tliej 
whose  estate  he  hath  in  the  manor  of  C.  have  had  park 
there  as  appendant  from  time  inunemorial ;  and  this  is  a 
good  claim. 

Bro.  Ab.  TU.  Trespass,  pi.  407. 
Year  Book,  lu  trespass,  for  taking  a  hound,  the  defendant  demurs 
19  Hen.  8.  S.  j^  j|^^^  ^jj  ^^  plaintiff  recoyers  six  shillings  and  eigbt- 
pence  for  costs  and  damages ;  for,  notwithstanding  tbe 
hound  is  a  beast  for  pleasure,  and  feras.  naiurcBy  and  fx 
which  a  man  does  not  pay  tithes,  and  an  appeal  of  fc* 
lony  does  not  liej  therefore,  neither  an  action  of  detinue, 
yet  if  a  man  takes  it  or  kids  it,  trespass  lies,  for,  inasma^ 
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as  it  is  tamed,  the  master  has  property  in  it,  and  it  may  a.  D.  1506. 

be  pleasure  or  profit  to  the  owner,  as  to  guard  his  house, 

or  to  kill  rats  or  vermin,  which  observe ;  and  the  law 

is  the  same  of  hawks,  popinjays,  thrushes,  apes,  and 

which  are  tamed  ;  and  see  in  the  same  place  for  dam" 

mm  absque  injurid^  and  for  torts  not  punishable. 


Year  Book^  12  Hen.  8.  p.  9.  A.  D.  1521.  A.  T>.  1581. 

One  C.  brought  a  writ  of  trespass  against  one  M. 
whoefore  he  broke  his  close,  and  took  and  carried  away 
one  dead  stag.    And  M.  said  that  he  was  the  forester  of 
the  queen  of  the  forest  of  the  free  chace  of  B.  and  that 
the  phiiDiiff  on  such  a  day  came  into  the  said  forest,  and 
chased  a  hait  out  of  the  forest,  and  that  he,  as  forester, 
made  fiesh  suit  after  it,  and  the  hart  was  killed  in  the 
huid  of  the  plaintiff  before  the  forester  came  there ;  and 
the  forester  there  seized  the  said  stag  for  the  queen  ;  and 
this  is  the  trespass  complained  of.— iZoo.  It  seems  thb 
conid  not  be  so ;  for  when  it  was  out  of  the  forest,  it  was 
out  of  her  possession,  and  then,  fuUnulUus  in  rebus  ; 
quiaferavmgans  estnulUus  in  rebus  ;  and  then,  although 
he  did  make  fresh  pursuit  after  it,  yet  when  it  is  dead 
the  property  is  changed,  and  he  could  not  seize  it*  Fw, 
if  I  have  a  warren,  and  the  rabbits  escape  out  of  my 
warren,  and  a  stranger  kills  them,  and  1  see  them,  yet  f 
cannot  seize  them,  for  being  once  out  of  my  possession 
the  property  is  changed,  and  then  it  is  not  lawful  for  me 
to  8eia5e  them ;  so  here.     Carell  and  Newdigat  on  the 
sameside ;  Newport  and  Brook  on  the  other.  If  the  pro- 
perty  be  so  changed  that  I  cannot  know  it,  as  a  cup 
meltfsd,  or  sflver,  then  it  is  not  Uwfol  for  me  to  seize 
them ;  but  here,  this  was  his  hart,  and  he  had  the  pos- 
session,  and  when  any  person  chooses  it,  and  he  makei 
iiesh  piteuit,  *e  is  not  yet  out  of  possession,  because  of 
this  fresh  pursuit;  and  then,  although  it  be  dead,  yet 
he  may  weU  know  it  by  its  skin  or  it*  h^rns,  ^  "^7 
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A.  D«  i5ti.  lawfully  seize  it.  As  if  one  lake  my  chth  and  make  a 
garment  of  it,  I  may  know  my  cloth  and  lawfully  seuc 
it ;  so  here.  Brooky  J.  Firet  we  must  see  how  he 
seized;  when  he  did  nothing  but  lay  his  bands  upon  it; 
then  he  cannot  say  "  cepit  et  abduxity^  for  he  did  no- 
thing, but  only  "  sciskit,''  And  if  I  wibh  to  seize  a 
horse,  this  is  not  sufficient  to  maintain  a  writ  of  trespass 
against  me ;  because  he  should  have  laid  how  1  bad 
seized  it.  Then,  as  to  the  matter,  we  must  see  of  what 
nature  these  beasts  are,  that  are  called  feroi  naiura ; 
for  it  is  their  property  to  be  wild,  and  they  belong  to 
no  one,  as  was  before  said,  any  cue  has  possession  of 
them,  but  when  any  one  by  his  industry  and  labour 
hath  made  them  tame,  then  they  are  his  chattels,  for 
then  they  arc  in  his  possession  as  rabbits,  fish,  and  other 
things,  and  then  it  is  not  lawful  for  any  on«  to  take  them 
out  of  his  possession*  For,  if  t  have  a  deer  in  my  house 
Of  garden,  it  is  not  lawful  for  any  one  to  take  it ;  so,  if 
he  kill  it  in  my  land,  I  shall  have  the  body,  because  it  is 
mine,  and  in  my  possession ;  then,  when  it  is  in  my  fo- 
rest  or  park  I  have  keepers  to  attend  it,  then  it  is  alwajs 
in  my  possession,  and  it  is  not  lawful  for  any  one  to  take 
it  out  of  possession  ;  therefore,  when  the  plaintiflf  chased 
it  out  of  the  forest,  he  did  not  by  this  act  gain  aoy  pos- 
session, l)ecause  it  was  my  hart,  and  in  my  possession, 
for  my  keeper  attends  it,  and  by  this  killing  it  in  his 
land  he  shall  gain  no  property ;  for,  if  I  let  my  falcon 
fly  in  my  own  land  at  a  pheasant,  and  it  kills  the  pbea* 
sant  in  yonr  land,  you  gain  no  property  in  the  phea- 
sant, but  I  may  take  it,  and  shall  only  b»  punished  for 
entering  into  your  land  ;  for  this  happen^  by  my  in- 
dustry and  labour,  and  when  my  falcon  h^id  it,  it  was  in 
my  possession.  But  it  is  said,  that  if  I  come  into  your 
land,  and  kill  a  fox,  a  gray,  or  an  otter,  for  this  entry  I 
shall  not  be  punished,  because  they  are  beasts  against 
tlic  common  profit ;  then  at  common  law,  an4  before 
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tiie  statute,  amaa  vfonld  be  punished  for  hunting,  as  in  A.  D>  iggi. 
ticspass,  but  no  penalty  was  assessed,  and  then  the  sta- 
tute was  made,  concerning  hunters.  As,  if  an  infant  or 
manserves  me  without  hire,  if  any  one  takes  him  against 
kis  will,  I  shall  have  an  action  of  trespass,  yet  it  is  at  his 
Measure  whether  he  will  remain  with  me  or  not ;  but, 
if  he  were  my  servant  hired  by  the  year,  then  I  should 
have  an  action  upon'  the  statute.  So  here  the  pkiintiff 
has  chased  this  iiart,  and,  on  account  of  this  chasing,  he 
should  be  punished,  but  he  hath  gained  no  possession  on 
this  account ;  but  if  the  hart  had  been  wild,  and  out  of 
the  focest,  then  he  might  have  taken  it ;  but,  because  it 
w  in  the  custody  and  possession  of  the  keeper,  and  the 
plaintiff  by  his  chasing  gained  no  property  but  what 
coaunenced  by  wrong,  then  it  was  lawful  for  the  fo- 
rester to  take  it,  and  this  action  cannot  be  maintained. — 
PoUard.  I  think  this  seizing  sufficient ;  for,  if  a  man 
takes  my  horse,  and  1  find  him  with  him  afterwards,  and 
seize  him  by  ibis  word  (sehin)  this  is  good ;  so  1  may 
ooounand  niy  servant  to  seize  any  thing  that  is  forfeited 
tome ;  and  as  to  the  matter,  we  must  see  what  interest 
he  who  is  possessed  of  a  park  or  a  forest  has  in  the 
beasts ;  and  it  seems  that  he  has  more  interest  in  the 
stags  than  him  that  has  no  park ;  for  no  one  can  have  a 
park  without  licence  from  the  king.  For,  if  one  has 
stags  in  an  enclosed  ground,  and  a  stranger  hunts  them, 
he  has  no  remedy  for  this  hunting,  but  an  action  of 
f ffore  dausum  fregit,  and  there  it  appears  he  has  not 
posession  of  them ;  but  he  who  has  a  park  may  appoint 
a  forester,  and  this  forester  may  do  many  things,  as  kill, 
hunt,  and  in  this  he  is  justified ;  and  if  any  one  would 
hunt  in  sach  a  park,  he  may  be  punished  by  the  Stat, 
of  Hunters,  and  then  he  has  more  interest  in  the  stags 
than  one  that  has  no  park ;  then,  as  to  the  chasing  this 
hart  out  of  the  forest,  he  has  done  wrong,  and  it  i  not 
reasonable  that  a  man  should  profit  by  his  own  wrong. 
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A»D.  iS9\.  Aeif  there  be  lordand  tenant,  and  the  tenant  quit,  and  ibe 
lord  can  find  no  sufficient  distress  upon  tbe  land,  and  be 
chases  the  beasts  from  a  field,  being  in  the  lands  held  of 
another  lord,  into  his  own  lands,  he  shall  take  no  adran- 
tage  of  this.  So,  if  a  disseisor  enfeoff  his  father,  and 
the  father  die  seised,  he  shall  have  no  advantage  of  this 
descent ;  so  in  this  case,  since  the  wrong  commenced  in 
himself,  he  shall  have  no  advantage  of  it ;  but  when  he 
had  chased  it  out  of  the  forest,  if  a  stranger  who  knew 
nothing  of  this  wrong  had  chased  and  killed  it,  it  would 
have  been  lawful  for  him  to  have  taken  it,  because  it  is 
feres  naturtB^  and  he  found  it  at  large ;  and  then  the 
keeper  could  not  seize  it;  but,  in  this  case,  he  who  has 
a  forest  or  park,  has  a  great  liberty  of  pursuit,  if  a 
hart  be  wounded  in  the  park  or  forest,  and  although  it 
get  out,  yet  because  this  wounding  commenced  in  the 
park,  he  may  follow  it  and  seize  it  afterwards,  although 
it  be  dead.— Eliot.  I  think  he  could  not  say  "  seistvit^'^* 
for  the  seizing  is  nothing  but  a  notice  that  such  a  thing 
belonged  to  him  ;  for  if  I  have  a  lease  made  to  me,  or 
one  gives  me  goods,  I  cannot  say  by  force  of  this  I  was 
seised,  but  I  was  possessed,  or  that  I  have  taken  them, 
but  not  seized.  Then  as  to  the  matter,  it  appears  that 
the  forester  might  legally  take  the  hart.  And  first  it  ap- 
pears that  these  beasts,  which  are  feras  naturcBy  belong 
to  him  in  whose  possession  they  are,  but  if  they  are  at 
large,  then  capiat  qui  caper e  possit.  But  if  they  are 
once  in  my  possession,  it  is  not  lawful  for  any  one  to 
take  them  out  of  it.  As,  if  my  horse  strays  and  comes 
into  your  land,  it  belongs  to  you  as  long  as  it  remains 
there,  but  if  you  will  not  take  it  as  a  stray,  and  it  gets 
into  another's  land,  you  cannot  then  take  it,  for  it  is  oat 
of  your  possession,  and  if  any  one  takes  it  as  a  stray,  he 
hath  right  against  every  one  but  me,  and  if  any  one 
take  it  out  of  his  possession,  he  shall  have  an  action 
against  him  for  the  taking.     So  in  this  case,  when  this 
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hart  was  io  the  forest,  it  was  in  the  possession  of  the  A.  D.  I59i. 
fimster,  and  it  was  not  lawful  finr  any  one  to  take  it. 
Then,  when  plaintiff  had  chased  it  out  of  the  forest,  he 
did  wrong,  and  I  may  legally  retake  it,  for  he  has  taken 
a  thing  oot  of  my  possession,  and  then  when  I  make 
a  fiesh  suit  I  may  know  it,  and  it  is  lawful  for  me  to 
take  it.     And  I  cannot  agree  in  what  my  Brother  Pol- 
lard  httth  said,  That  if  a  stranger  comes  and  finds  it 
oat  of  the  forest,  that  he  may  kili  it,  and  I  cannot  retake 
it;  this  cannot  be  so,  for  he  appears  to  me  to  be  a  co- 
adjutor in  the  wrong,  and  the  thing  which  was  tortious 
in  its  commaicement  cannot  be  legal  afterwards  but  in 
certain  cases ;  for,  if  a  thief  carry  off  my  horse,  whether 
I  make  fiesh  snit  or  not,  if  he  sells  or  deliyers  it  to 
another,  unless  it  be  in  a  fair  or  market  overt,  I  may 
legally  retake  it,  for  the  tort  done  to  me  still  remains. 
Then  this  matter  shall  not  alter  the  property,  for  be- 
cause he  had  never  possession  but  by  wrong,  any  act  of 
bJs  cannot  make  it  lawful ;  for,  if  a  person  takes  my 
hone  and  kills  it,  I  may  seuse  it,  or  if  he  takes  my  ox 
and  sdls  it  4o  a  butcher,  who  kills  it,  if  it  was  not  in 
market  overt,  then  may  1  lawfully  seize  it,  for  though 
it  be  dead,  and  hath  lost  its  name,  (for  bos  mortuus  turn 
Md  bosy)  yet  it  is  the  same  thing  that  was  taken  out 
frf*  my  possession,  and  I  may  legally  retake  it.— fimd- 
md.  Where  a  man  has  a  possession  or  a  right,  there  he 
may  legally  say  seimii;  as  if  a  thief  takes  my  goods 
and  fly,  and  I  make  fresh  snit,  and  the  sheriff  takes 
them  before  1  come,  yet  may  I  seize  them  in  the  handt 
of  the  sheriff;  so  may  1  seize  my  villain,  for  I  had  a 
a^t  to  h  im  before.    So  if  my  horse  stray,  and  a  stranger 
lake  him  as  baillee,  I  may  legally  seize  him.    So  in  all 
cases  where  I  had  a  right  of  possession. before,  this  word 
(seUwoU)  is  a  snflteient  indication  of  a  taking  by  me^. 
As  to  the  beasts,  it  appears  to  me  that  the  property  in 
those  which  are  ferm  ntdurm^  is  in  no  one ;  for  if  a 
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A.D.  1521.  person  have  a  warren  with  rabbits  or  pheasants,  and  a 
stranger  takes  them,  he  cannot  say,  quare  warrtnnam 
suamfregit  et  cuniculos  aut  phasianos  suos  cepit^  S^c, 
for  a  man  may  have  a  right  in  a  thing,  and  yet  no  pro- 
perty ;  as  a  common  well  in  a  town,  or  the  stocks,  or 
pillory,  or  a  common  highway  in  a  town,  every  one  io 
the  town  has  a  right  to  them,  but  no  property  in  them. 
Suarcy  for  Brook  said,  The  property  in  them  is  in  the 
lord  of  the  town.  So  a  man  may  have  possession  but 
hot  property  in  those  things  which  axe  f era  natura ;  or, 
if  a  pheasant  or  hawk  make  its  nest  in  your  land,  and 
has  young  pheasants,  all  this  time  they  belong  to  you, 
for  they  are  in  your  possession,  but  when  they  come  to 
maturity,  and  fly  into  another's  land,  the  possession  of 
them  is  then  in  the  tenant  of  the  land.  So  offish  which 
come  down  with  the  water,  when  the  water  is  running 
through  your  land,  you  may  lawfully  take  the  fish,  but 
when  it  comes  into  my  land,  then  1  may  take  them,  and 
no  one  else,  for  then  the  possession  of  them  is  in  me.  S# 
of  stags,  where  parks  adjoin.  But  in  this  case  the  hart 
was  once  in  my  possession,  and  then  it  was  not  lawfbF 
for  any  one  to  chase  it,  or  take  it  out  of  my  possession, 
but  if  it  had  strayed  out  of  its  own  accord,  then  any 
one  might  have  taken  it,  but  when  he  had  chased  it  out 
of  the  forest  into  his  own  land,  this  being  by  the  act  of 
the  party,  he  could  not  take  it  as  if  it  were  wild,  but  he 
took  it  tortiously,  and  then  it  is  not  reasonable  that  be 
should  take  advantage  of  his  own  wrong,  but  I  may 
seize  it ;  for,  if  I  have  a  fishery  adjmning  to  your's,  and 
the  water  runs  from  mine  into  your's  by  a  sluice,  if  my 
fish  come  into  your  fishery  with  the  water,  I  cannot  re- 
take them ;  but  if  you  would  break  the  sluice,  and  make 
them  come  into  your  fishery,  then  1  may  retake  them. 
So,  if  my  park  adjoins  your's,  and  my  stags  come  into 
your  park,  1  cannot  retake  them,  but  if  you  break  my 
pales,  and  chase  them  out  of  my  park,  then  I  may  re- 
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take  them.    So,  if  two  wanens,  or  two  dove-cotes  ad-  a.D.  I59i. 
joining,  or  any  thing  containing  fercR  naturas,   and,  " 

although  it  be  dead,  yet  the  property  is  not  so  changed 
bat  I  may  know  it ;  but,  if  it  be  roasted  or  baked,  then 
I  cannot  seize  it,  because  I  have  lost  the  means  of  know- 
ing it,  as  if  one  take  my  silver  cup  or  gold  -chain,  and 
melt  them,  I  cannot  seize  them,  because  I  cannot  know 
them ;  and,  therefore,  in  this  case,  he  ought  to  have  put 
in  his  writ,  *'  quare  carries  crudes^  cepity  4t."  and  not 
"  quare  cerxum  mortuum  cepit  et  asporlavUy  quia  cer^ 
•ims  morluus  non  cervus^  sed  est  quoddam  mortuum  et 
caro  ;  shut  homo  moriuus  non  est  homo,*^  But  in  this 
case  the  plaintiff  hath  declared  for  the  taking  of  a  hart, 
and  the  other  justifies  the  taking  of  the  said  hart,  and  as 
it  appears  this  was  the  same  thing,  and  that  he  had  a 
knowledge  of  it,  and  then  the  property  was  not  gone, 
and  therefore  he  might  legally  take  it ;  and  it  was  ad- 
judged that  plaintiff  do  take  nothing  by  his  writ. 

Year  Booky  13  Hen.  8.  p.  13.  ^.  D.  1522.  a.  D.  15?2. 

Inglefield  U  puisne y  said.  That  a  man  having  com- 
mon  of  fishery  in  another's  land,  cannot  cut  the  grass 
growing  on  the  bank. 

Year  Booky  14  Hem  8. ;;.  1.  A.  D.  1523.  A.  D.  1593. 

Pollard y  J.  said.  If  I  have  a  wicr  1  shall  not  only 
liave  the  wier  but  the  fish  ;  and  if  I  let  this  wier,  the 
lessee  shall  have  all  the  profits. — Brudnely  J,  said.  Of 
those  things  and  profits  which  arise  raiione  fundi y  as 
rabbits,  partridges,  and  mines,  if  they  be  not  excepted, 
the  lessee  shall  have  them  ;  but  if  the  lessor  reserves  to 
himself  a  pond,  he  shall  have  the  fish  and  all  the  birds 
on  the  river,  because  it  is  the  causd  sine  qua  non  ;  so,  if 
be  except  a  wier  he  shall  have  the  fish,  for  the  wier  is 
nothing  but  stakes  and  such  things ;  for  if  I  lease  my 
manor,  reserving  a  warren,  I  shall  have  the  rabbits,  and 
jet  the  warren  is  but  a  liberty,  and  if  he  excepts  this  he  - 
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A.  D,  1528.  may  legally  cone  to  take  it,  for  the  lair  gives  him  the 
means  of  coming  at  these  things. 

II  ■       -    .  , 1 p— ^— — ^~^^M^M 

A. D.  1527.    Jenkinsyb  Century ^ p.  20i.  18  Hen.S.  A.  D.  1527. 

The  stealing  of  tame  peacocks  is  felony,  so  of  tame 
pigeons,  and  young  hawks  in  their  nests  ;  so  of  fishes  io 
a  private  lake,  and  ponds ;  it  is  otherwise  of  the  phea- 
sant, partridge,  hare,  and  coney,  although  they  be  so 
kept  that  they  cannot  escape;  if  they  do  not  become 
reclaimed,  and  be  known  so  to  be,  by  him  whosteals  them, 
The  same  law  of  ail  wild  beasts  which  serve  for  man's 
food :  but  as  to  cats,  dogs,  monkeys,  and  the  like,  it  is 
no  felony  to  steal  them;  but  trespass  may  lie  for  taking 
them. 

A.  P.  1588.  Year  Book,  19  Hen.  8.  p.  2.  A.  D.  IMS. 

A  question  was  proposed  to  all  the  justices  by  the 
Chancellor,  Whether  if  a  man  feloniously  take  pea- 
cocks which  are  tame  and  domestic,  it  be  felony  or 
not.  And  per  Fitzherbert  and  Jnglefield,  it  was 
said,  that  it  was  not  felony,  because  they  are  fira 
naiurcBy  as  doves  in  a  dove-cote,  and  if  the  young  of  tbe 
said  doves  are  stolen  it  is  no  felony.  The  law  is  the 
same  with  regard  to  herons  taken  out  of  a  nest,  or  swans 
taken,  or  a  buck  or  hind  which  are  domestic,  or  of 
hares  taken  out  of  a  garden  surrounded  by  a  wall.  So 
of  a  mastiff,  hound,  or  spaniel ;  or  of  a  tamed  goshawk, 
for  they  are  properly  things  rather  of  pleasure  than  of 
profit.  And  so  of  a  peacock,  which  is  a  bird  rather  of 
pleasure  than  ot  profit,  for  often  men  wish  io  lose  all 
the  young  ones  but  one.  Fitzjames  and  the  other 
justices  said,  that  peacocks  are  commonly  of  the  nature 
of  bens  or  capons,  geese  or  ducks,  and  in  them  the 
owner  has  a  property,  and  they  have  the  animutn  rt' 
vertandiy  and  are  not  fowls  of  wanen,  as  pheasants, 
partridges,  rabbits,  and  such  things,  for  taking  them 
With  a  felonious  intent  is  not  felony.    And  at  last  it 
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was  agieed  by  all  the  justices  that  this  taking  p 
was  felony,  for  the  cause  aforesaid.    Quod  nota. 


Benloe and Dalhofiy  p.  20.  28  Hen.  8.  A.  D.  1537.      A.  D.  1537. 

Note,  That  if  the  warden  of  my  park,  or  any  of  his 
senrants,  of  their  own  accord,  and  without  my  assent, 
command,  or  agreement,  kill  any  wild  beast  in  my  park 
which  is  under  their  ward,  or  if  they  throw  down  or 
rase  any  house  in  my  park,  for  instance,  a  barn  to 
pat  hay  in  for  the  deer,  or  any  other  house ;  or  if  he 
or  they  cut  any  tree  or  trees,  or  underwood,  or  woods 
growing  in  the  said  park,  and  give  or  sell  the  said  tree,  4  Leon.  iso. 
or  woods  to  another,  &c. ;  in  all  these  cases  he  who  is§  q  i  inst. 
warden  shall  lose  his  office  of  wardenship.    And  so  was  ^^^-  h. 

A  ff  An     T    ft 

the  law  held  to  be  before  Sergis.  Hinde  and  Hales^  ^A^aec.  Mo.  io.' 

King^s  Attorney^  Justices  of  Assize  in  EsseXy  in  the 

same  year  between  the  bishop  of  London,  plaintiff,  and 

one  Heron  defendant,  who  was  warden  of  Crondon 

Rvk.     And  in  the  evidence  upon  the  trial  at  Ni.  Pri. 

of  the  said  matter,  it  was  agreed  by  the  same  justices, 

that  the  warden  of  a  park  had  no  estate  in  law,  in 

possession  of  the  said  park,  nor  of  the  lodge  there,  but 

the  possession  of  them  is  always  in  the  owner  of  the  soil 

of  the  said  park.     And  the  warden  has  nothing  but 

the  occupation,  and  keeping  and  surveying  of  them  ; 

and  the  warden  cannot  justify  holding  the  said  lodge 

or  park  with  force,  in  a  writ  of  entry  upon  the  Stat. 

of  8  Hen*  8,  &c.  brou^t  by  the  said  owner  against  a  Hen.  6.  c.  9. 

him,  iq^n  an  entry  made,  &c.  the  same  would  be  a 

cause  of  finrfeiture,  if  the  said  warden  had  been  warden 

there,  and  occupied  this  for  three  years,  &c.  ;  but  a 

warden  of  a  park  of  inheritance  cannot,  by  such  means, 

forfeit  his  said  office  as  was  agreed.     Et  vid.  anno  1.  5  T.  as.  H.  8. 

Ed.  4.  26.    15  Ed.  4. 3.  b.  per  Brian,  2  H.  T.  8. 
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A.D.  1537.  Ih/er's  RepoHsy  p.  30.  case  209. 

A  lawday  or  There*  are  three  co-parceners  of  a  manor,  and  the  king 
mano"doth  &^^^  ^^  them  a  lawday,  and  thcj  make  a  feoffment  of 
not  pass  by  a  thd  manor;  notwithstanding  this,  they  shall  hare  the 
the  manor  I&wday.  So  is  the  law  also,  if  a  man  have  a  manor, 
without  cum  and  the  king  grant  to  me  a  warren  within  the  said 
BendK  20.  1  manor,  if  I  afterward  enfeoff  the  king  of  the  manor, 
^^^'  ^?:,*®'  witliout  the  appurtenances,  I  shall    have  the  warren. 

Moor,  42r.  rr  7 

Fitz. Avowry,  And  also  a  man  may  have  a  warren  or  lawday  m  oluer 

211    212    11    1        1 

Co  8  b  7   "  **^'ids,  per  totam  curiam. 

Co.  S3,  b.  8  H.  7.  5.  a.  S8  H.  6.  2^.  1..  42  E.  3.  4.  a.  13.  a.  3  IL  6.  lS,b.  Sj 
II.  6.  55.  b.  14  H.  4.6.  a.  Bro.  Wqirrcn.  7.  Davis,  5.  b.  11.  Co.  13.  b.  Poph. 
169.  Vin.  Ab.  Extinguishment,  c. 

•  T.  23  Eliz.  A.  has  warren  in  his  land^,  ami  lets  tiie  lands  to  B.  renderin» 
rent ;  B.  kills  the  coneys,  and  A.  brings  trcd^mss  quare  vi  tt  armis,  for  the  warreu 
does  not  pass  by  the  lease. 

Benloe,  [ll.pl.  45.]  28  Hen.  8.  Three  co>parcenert  seised  of  a  manor 
whereto  a  leet  belongs,  and  the  king  purchases  two  parts  of  the  manor;  y^ttbe 
leet,  by  suoh  purchase,  is  not  extinguisher!,  but  remains  appendant  to  the  third 
part  of  the  manor. 

There  is  a  difference  between  a  warren  used  to  a  manor  froip  time  immemo- 
rial, and  a  warren  appcndatit ;  for,  in  the  first  case,  it  shall  not  passby  a  grant 
of  the  manor  cum  peWin«n/iis,  fur  it  is  not  parcel;  in  the  other,  it  shall  pass, 
but  not  without  these  words,  rum  pertinentiisy  8  U.  7. 4.  b.  H,  a. 

A.  D.  1550.  Moore's  Reports^  3  Edw.  6.  A.  /?.  1550. 

If  my  park-keeper  will,  not  serve  a  warrant  that  I 
have  given  bira,  nor  suffer  it  to  be  served^  Uiis  a  for- 
feiture of  his  office,  per  HaleSy  Brawny  and  Montagttc 
contra,  and  said,  this  is  merely  a  disobedience,  and  not 
a  forfeiture.  So,  if  he  would  not  suffer  his  master  io 
hunt  there,  it  is  only  a  disobedience,  and  a  misfeazance, 
which  does  not  amount  (o  a  forfeiture.  It  is  otherwise 
in  the  case  of  u  nonfeazance,  for  that  is  aforfeiture ;  and 
the  cutting  oi'  trees  is  a  forfeiture  of  his  office.  Vide 
PostcaNum.  36. 

Moore's  Reports,  p.  9.  3  Edw.  6.  A.  D.  1550. 

The  office  of  park-keeper  was  granted  by  deed  to  a 

man  for  term  of  his  life  ;   and  afterwards  the  owner  of 

the  park  gave  a  warrant  to  the  park-keeper  io  be  served) 
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and  he  woaU  not  serve  the  warrant,  nor  suffer  it  to  be  A.  D.  1550. 
ytiy^^-^Morgan  moved  the  court  if  this  was  not  a  for- 
feiture of  bis  o&ce.'-Hales*  It  appears  to  me  that  this 
is  a  forfeiture  of  his  office,  for  a  condition  in  law  is  an- 
nexed to  the  grant,  (to  wit,)  that  he  will  execute  his 
office,  or  otherwise  forfeit  it,  so  that  the  grantor  may  en- 
ter, and  it  is  a  part  of  the  office  to  serve  the  warrants,  or  to 
permit  them  to  be  served.  And  if  1  grant  the  steward- 
ship of  ray  manor  of  D.  to  two  courts,  on  two  certain 
days,  if  the  grantee  docs  not  hold  the  two  courts,  he 
forfeits  the  stewardship,  and  the  confidence  which  one 
man  reposes  in  another,  and  the  will  of  a  man  which  he 
desires  to  be  performed,  are  matters  of  the  highest  im- 
portance of  any  which  concern  man.  And  here  the 
keeper  is  the  servant,  and  under  the  obedience  of  his 
master,  and  he  ought  to  do  that  which  is  lawful  to  be 
done  for  his  master  in  the  park.  Wherefore  in  as  much 
as  he  bas  not  served  the  warrants,  nor  obeyed  the  com* 
mands  of  his  master,  he  has  forfeited  his  office.  And  if 
a  man  retains  a  servant  for  a  year,  and  commands  him  to 
transact  his  business,  and  he  refuses,  and  afterwards 
brings  his  action  of  debt  for  his  salary,  is  it  not  a  good 
plea  for  the  master  to  say,  that  he  required  him  to  do 
his  business,  aiid  he  refused  ?  certainly  it  is ;  and  so  here, 
lie  has  the  custody  of  the  park,  on  a  condition  in  law, 
which  he  has  not  performed ;  wherefore,  &c. — Brown 
was  of  the  same  opinion. — Montague^  contra^  said,  This 
refusal  of  the  servant  to  serve  his  master^s  warrant  is  no 
forfeiture,  but  merely  a  disobedience,  and  no  cause  of 
(brfeitnre.  And  there  is  a  difference  between  the  nen- 
feaxance  and  the  raisfeazance  of  a  thing.  And  he  con- 
ceived that  the  nonfeazance  «f  a  thing  was  a  forfeiture, 
but  not  the  misfeazance ;  and  this  refusal  is  not  a  mis- 
feazancebflt  a  disobedience  only,  and  not  a  forfeiture. 
And  he  agreed  that  the  cutting  of  trees  in  a  park  was  a 
fi>rfeiture  ti  the  office  of  park-keeper. 

[H  h] 
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-A.  D.  1553.  3  Leon,  1.  6  Edw.  6.  A,  D.  1553. 

'  A  man  had  a  warren  in  fee,  extending  into  thre^ 

towns,  and  leased  tbc  same  by  deed  to  another,  render- 
ing rent ;  and  afterwards  granted  by  deed  the  reversion 
Benlow,  12.  of  the  whole  warren,  in  one  of  the  said  towns  to  another, 
?  And.  «6.  ^^^^  ^^^  '^ssee  attorned.  It  was  holden  by  all  the  jus- 
13  Co.  5T.  tices  in  the  Cojnraon  Pleas,  That  neither  the  grantor  nor 
7  Co.  28.  b.  the  grantee  should  have  any  part  of  the  rent  during  the 
Godb.  44.      gj^^g  term,  because  no  snch  contract  can  be  apportioned . 

Jenkinses  Fifth  Century^  case  63.  p.  218. 

1  El.  The  King  grants  the  forest  of  Waybridge  and  Sapely, 

Dyer,  169.     jj^  ^j^g  county  of  Huntingdon,  to  A.  for  sixty  years  ; 

Forest. Palm.  A.  covenants  with  the  king  to  maintain  100  deer  there 

88  2  Bills,    jm-jnff  the  said  term,  and  at  the  end  thereof  to  leave  the 

forest  so  stocked  to  the  king  ;  the  king  grants  the  fee 

of  the  forest  to  B.  ;  B.  during  the  term',  caimot  kill  nor 

give  a  warrant  for  any  deer  there.     By  all  the  judges  of 

England.     For  the  forest  was  granted  for  sixty  years; 

and  the  game  passed  by  the  grant  of  the  forest ;  and 

the  said  covenant  does  Hot  controul  the  grant :  and  if 

B.  might  have  such  liberty,  he  might  disable  A.  from 

performing  his  said  covenant.   Speed,  in  his  description 

of  this  county  of  Huntingdon,  has  a  good  discourse  of 

the  forest  in  this  county  :   antiently  it  was  all  a  forest, 

and  called  Hunter's  Down.     The  honour  of  Pickering 

has  a  forest  appendant  to  it :  a  patent  granted  by  the 

36  Ass.  pi.    kimr  of  the  honour  cum  pertinentiis  passes  the  forest ; 

and  the  grant  of  the  forest  passes  the  game. 

A  D.  1559.  2  Df/er's  Reps.  169.  b.  Sir  Richard  CrumreeWs  Case. 
The  king  .  King  Henry  8.  by  letters  patent  dated  in  the  33d  year 
feTfor^yetrs^f  ^'*  ^^^S^9  o(  his  own  certam  knowledge  and  mere 
to  A.  who  CO- motion  gave,  granted,  and  to  farm,  delivered  to  Ricbaid 
keep  one  Crumwell,  knight,  "his  forests  of  Waybridge  and  Sap- 
hundred de6rjey^  in  the  county  of  Huntingdon,  habendum  to  hiro, 
leavfi'one      >vith  all  its  parts,  members,  parcels,  and  appurtenances, 
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for  the  term  of  eighty  years,  paying  six  pounds  thir"  A.  D.  1559, 
teen  shillings  and  fourpence  by  the  year,  &c.  with  this  hundred  at 

clause,  s.  "  and  the  aforesaid  It.  C.  his  executors,  and  ^l»ccndof  the 
'  ,  '  term.    A 

assigns,  shall  keep,   have,  and  maintain  in  the  forests  erantee  in 
aforesaid,  from  time  to  time  during  the  term  aforesaid,  tjJi^^^'^ve 
one  hundred  deer,  and  the  same,  or  others  like  them  in  warrant  for 
namber,  in  the  said  forests  at  the  end  of  the  term  afore-  durin^the^'^ 
said   shall   leave    to  the   said    king,    his  heirs,  and  ^^i^"^- 
sQccessors,"  without  any  other  reservation  of  the  game,  of  a  forest 
And  now  Lord  North,  who  had  the  fee-simple,  would  ^^^  S*™e 

'  '^    '  passes. 

ha?e  taken  of  the  game,  or  given  a  warrant  there :  and  Jenk.  Cent, 
as  it  seemed  to  the  greater  part  of  the  judges  and  ser-  pj^j^^*  ^' 
jeants  of  both  houses,  and  to  the  attorney-general,  he  s  Bulst.  S90. 
cannot,  for  all  the  game  was  included  in  the  word  and 
name  of  forest ;  and  the  one  hundred  deer  are  not  re- 
served to  be  killed,  or  any  of  them,  for  then  it  would  not 
be  possible  for  the  lessee  to  perform  his  covenant  above- 
mentioned,  but  it  is  reserved  only  for  the  maintenance  of 
the  game  and  forest. 

Lord  Shandois  against  Wyt  and  others,     Dj/er^s  Rc"  a.  D,  1565. 

portSy  238.  a.  — — — 

Trespass  brought  upon  the  Statute  West.  2.  c.  28.  The  action 

[i.  c.  20.3  de  Malefactoribus  in  parcis  et  vroariis  *  by  c.  20.  must  be 

the  Lord  Shandois  against  Wye  and  others,  for  the  ^  ?/^'^®'.** 

iaking  of  one  sorel  and  ten  rascals  :  and  by  nisi  prius  as  the  plain* 

the  defendants  were  found  guilty :   and  now  the  pl^^^^^i^  Jhewrtt"herc 
prayed  judgment,  and  it  appeared  to  the  court  that  must  be  a 
what  concerns  the  queen,  s.  the  ransom,  the  finding  of  findiM 
surety  that  they  should  not  trespass  any  more,  and  the  surety. 
alijuring  the  realm  for  non-ability  of  payment  of  it,  is  y^^j^^  qq^  10 
pudoned  by  the  general  pardon  in  the  5th  year.    And  trespass  any 
then  judgment  is  to  be  given  for  the  damages,  and  im-  extend  to  all 
prisonment  of  three  years.    And  qtuere^  whether  there  ^jj'*  J^  *^^ 
shall  be  finding  of  surety  that  he  will  not  trespass  any  must  be 

*  How  the  law  has  been  altered  with  respect  to  these  ofiencef  m  parks  and 
Poodi,  see  Hawk.  P.  C.  B.  1.  c.  49.  and  Appendix  3.  to  cap.  58 

[Hh2] 
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A  D.  1565.  more,  &c.  and  for  the  other  sit  inde  quietus.  And 
made  to  the  quart,  \irhether  this  bond,  that  he  will  not  trespass  aoy 
plamiiffT*^  more,  docs  not  extend  toall  parks  within  the  realm.  And 
Qiia-rc,  Mo.  quare  also,  whether  the  bond  shall  be  made  to  the 
58^Dal.  60.]  ^^^^  ^^  ^^  ^^^  ^^^^  plaintiff.     But  note,  that  all  the 

[16.  Vin.  Ab.  precedents  of  this  action  are  to  answer  as  well  to  our 

[2  liawk.  P.  lord  the  king  as  to  the  party  plaintiff:  and  also  doable 

i^H ^5  i  so  ^^^^  ^  ^^^  finding  of  surety  according  to  the  wimb 

E.  8.  ii!  47  of  the  statute  whereof  I  have  seen  several  precedents^ 

fritn  68.'  K  *^*  ^"^  because  these  defaults  were  perceived  in  this  adioa 

s.  Inst.  '200.  brought  by  Lord  Shandois  in  his  own  name,  and  the 

1.  Com.  Dig.  s^'c^J  only  once  recited  in  the  writ,  idto  Curia  aioitart 

129.  sdo.]     9ii/f^  until  next  Michaelmas  Terra.    And  see  a  good 

Popula.         precedent,  Hil.  24.  H.  7.  Rot.  26.  in  B*  R.  that  thede* 

2  ?^"  ^201     ^^^^*>  ®  prisoner  in  the  Marshalsea,  upon  the  judgment 

in  this  action,  after  the  three  years  was  compelled  to  find 

sureties  of  Lcmdon  and  Soutbwark,  whereof  two  were 

gentlemen  and  yeomen,  by  recognizance,  each  surety  in 

ten  pounds,  and  the  defendant  himself  in  forty  pounds 

to  the  king,  that  he  should  no  more  commit  trespass  iA 

any  parks  and  ponds  against  the  form  of  the  statute, 

&c.     And  the  plaintiff  acknowledged  himself  satisfied 

of  the  damages,  and  the  defendant  went  quit.    And  note, 

that  no  precedcot  in  C.  B.  can  be  found  in  this  case; 

but  see  Trin.  13  H.  8.  Rot.  480.  andSH.  5. 1. 

^'P^^^^'  2  Dyer's  Reports,  240.  b.  "^ 

Building  on  a     It  was  resolved  by  the  greater  part  of  the  iudtfcs  aod 

man's  own  .  i^i..  r*.*         ^     ^ 

waste  within  queen  s  counsel  this  tarm  at  Serjeant's  laa,  in  the  pi^ 
but  the  jus-'  this  side  Trent,  that  the  building  of  a  new  house  ktht 

Atkins,  in  his  reading  upon  the  Statute  of  Forests  in  Uncoln*!  ItOi, 
August  1632,  hddy  that  the  erection  of  a  beacon  on  one's  own  lai^  in  s 
forest  is  a  purprestnre;  and  he  cited  one  Bosbyc*s  case,  which  was  at  ih« 
last  eyre  at  Waliham.  A  sum  of  money  was  devised  by  Bosbye  to  cttct  » 
causeway  iu  the  said  forest,  which  was  done  accordingly  by  bis  soo^and  h^  wtt 
fined  for  a  purpresture.  A  man  in  a  forest  cannot  cut  down  wood  on  his  own 
land  without  view  of  the  forester,  [Fits.  Ab.  tit.  Ti«siMiss»  SSOJ  8r.  Potest.  6. 
but  he  may  do  it  by  prescription.    Co.  Lit.  116.  [a.  and  Mr.  Hmj.  otts  (IS)  it 
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several  soil  or  waste  of  any  man  within  a  forest  is  a  A.  D.  1565. 
purpresture  ainl  nuisance  to  the  forest  and  the  eame.  ^^^^  ^^  ^^^  ^^' 

i  I*     t^  .  /•       •  .        .  '  rest  ma}' fuf- 

and  finable,  or  must  pay  a  rent  for  the  toleration  oner  it  to  stand, 
permission  for  it  to  stand,  at  the  judgment  and  discretion  ^^^^  ^^\l^^  * 
of  the  justice,  or  israzeable,  and  to  be  destroyed  at  Jenk.Cent.5. 

Jenkinses  Fifth  Centuri/^  p,  230.  case  100.  g/f  i  ^     ' 

A.  has  land  in  a  forest,  he  cannot  build  an  bouse  there  7.  eUz. 
irithoot  the  licence  of  the  king,  or  of  the  justice  in  ^>^'"»  ^^* 
etre :  if  he  does,  it  is  a  purpresture  to  the  forest :  and  is  Chacc. 
finable,  and  the  house  may  be  demolished:  but  the ^ j"^|'^^^^^ 
justice  in  eire  may  suffer  it  to  stand,  and  may  impose  a 
tent  upon  it.     By  the  judges  of  both  benches.    The 
owner  of  a  freehold  in  a  wood,  in  a  forest,  may  cut  down 
any  wood  there  without  the  licence  or  view  of  the 
forester,  without  a  prescription:  so  he  may  also  in  a 
chase,  if  in  the  forest  and  chase  he  leaves  sufficient  vert 
for  the  game.    2  E.  2.     Fitz.  9.  the  time  of  E.  1.  Fitz. 
Trespass,  139.     Co.  4  Inst,  title  Forest.   Man  wood  in 
bis  book  of  Forest  Laws.     Croke,  5  Jac.  155. 

3  Dyer's  Reports^  p.  267.  b.  coie  !*•  A.  D.  1568. 

Trespass  quiFre  clansumf regit ^  at  South  Killyworth,  in  trespass, 
aod  &hed  in  his  several  fishery  there,  &c.  and  made  an  j   ^^^^"i  u 
assault  upon  the  plaintiff,  and  beat  him,  &c.    The  ery  in  one 
defendant  as  to  the  assault  and  battery  pleaded  ^^^^^scri^to 
guilty^  and  pleaded  a  bar  to  the  residue  ;  to  which  the  draw  his  qcts 
plaintiff  made  a  new  assignment,  saying,  that  the  close  g^jfjQ  j^„. 
aforesaid,  and  the  said  place  in  which,  &c.  were  fouro^^^c^ ;  ^^\^ 
acres  of  meadow,  called  B.  in  South-K.  aforesaid,  and  hy  visQ«  of 
a  several  fisheiy  in  the  water  of  Avon  at  South-K.  V'^^  ^'^""- 
aforesaid,  on  the  east  side  of  the  aforesaid  four  acres  of  [21.  V'in.  Ab. 
meadow,  other  than  in  the  bar,  &c.    To  which  the  dr-  JJ^/joe.  pi. 
fiodant  pleaded  in  bar,  and  said,  that  he  was  seised  at  46.  964. 39. 
the  time  of  the  trespass,  &c.  of  the  manor  of  Stanford  ^^  e.4.50. 
and  Downe  upon  Avon,  in  the  county  of  Northampton,  «7  H.  e.  47. 
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A.  D.  1568.  and  of  and  in  the  several  fishery,  in  the  \Tater  of  Avon, 

1  Keeble,       on  the  east  side  of  the  aforesaid  four  acres  of  meadow 

^^^*  called  B.  running  as  well  in  South-K.  aforesaid  as  in 

the  aforesaid  manor  of  S.  and  D.  in  the  said  county  of 

N. ;  and  prescribed  to  have  a  several  fishery  in  the  said 

vrater  of  Avon  at  South-K.  aforesaid,  as  appurtenant  to 

the  said  manor  of  S.  and  D.  and  also  to  go  upon  the  said 

8E.4.18, 19.  meadow  to  draw  the  nets  when  he  fished  there.     And 

10  £.  4/10!  the  plaintiff  traversed  the  prescription  in  both  points 

u^*  Jo  n  *upon  which  they  are  at  issue.     And  whether  the  trial 
il>  7. 18.  Cro» 

149.  pi.  34.  thereof  shall  be  by  men  of  both  counties  was  doubted ; 
but  for  the  issue  of  not  guilty  it  is  clearly  to  be  tried  in 
the  county  of  Leicester :  and  by  the  opinion  of  the 
court,  the  other  issue  shall  be  tried  by  both  counties. 
See  post.  fol.  [316.  b.  pi.  4.] 

A  P- 1569.  3  Deer's  Reports^ p.  285.  b.  case  40. 

Patentee  of       f  jj^  tincr^s  ffrantee  or  patentee  of  the  herbage  of  a 

the  herbage  *    „.  .  . 

of  a  forest  forest  shall  have  trespass  against  any  one  who  consumes 
""^dis^^ain'or  ^^  destroys  the  grass,  but  not  the  trees  nor  the  fruit  of 
have  trespass  them  ;  and  also  shall  take  beasts  damage- feasant  there: 
done  to  *^*^  and  the  writ  of  trespass  shall  be  qu/ere  clausumfregity 
the  grass,  as  well  as  if  it  had  been  of  land.  And  by  the  opinion  of 
trees  or  the  three  judges  in  B.  li.  in  Trin.  Term,  S  H.  8.  [KeQw. 
j]J""'  ,  159.  b.J  the  patentee  may  enclose  the  forest  by  such 
186.  b.  8  Co.  grant,  &c. 

1?^'  o^«'  ^*  W-  8-  ^'  17  E.  4.  6.  21  H.  7.  37.  a.  9  H.  6.  52.  a.  36  H.  6.35, 
Mo.  302.    5.  H.  7    10.  b.  3.  Mar.  126.  a.  7  E.  6.  80.  b. 

A.  D.  1572.  Jf^ines  agamst  Spencer.  SDyer'^s  Reps.  /?.  306.  case^* 
In  trover  for  Richard  Fines,  knight,  brought  an  action  upon  the 
plaintiff  case  against  J.  Spencer,  knight,  for  a  hawk,  called  a 
his^declara^'^  Lanner ;  and  counted,  that  whereas  he  was  possessed 
tionthatit  of  the  said  hawk  as  of  his  own  proper  goods,  at 
^^  '  Woodstock,  &c.  he  casually  lost  it  at  Banbury*,  which 

7  Co.  18.       afterwards  came  there  to  the  hands  of  the  defendant  by 

IS  11. 8. 4*.     finding.    And  that  he  knowing  the  hawk  to  belong  to 

1  Keb«  60.  ^T     ,„         .„. 

•  •  Lord  Raym.  851, 
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the  plaintiff,  sold  him  for  money  and  merchandizes,  to  A.  D  1572. 
divers  persons  unknown,  &c.  The  defendant  pleaded  $7  H.  8.  is. 
thai  the  hawk  first  after  the  loss  came  to  the  hands  of  one  ^'  t^  ^"  ^«^^' 

a.  I)y  857. 

Geffiries,  who  sold  it  to  one  Rowley,  who  gave  it  to  the  pi.  Mi.  soi, 
defendant,  at  Althon,  in  the  county  of  Nor,  and  he  sold  cL^sg^^b  2^ 
it  to  Pulteney,  &c.  and  upon  this  plea  the  plaintiff  de-  H.  6.  59.  36 
mnrred  in  law.     And  this  Term  the  matter  was  argued  £,'  4 '  13'  3 
by  the  justices;  and  Southcot  argued  for  the  plaintiff,  Jr^^^-^^^. 
but  Whiddon  uxidCatalyny  6  contra.    And  exception  219.    5Bac 
taken  to  the  count,  because  it  was  not  expressly  alledged  *'^*^' ^^'  ^P^ 
that  the  hawk  was  reclaimed  or  tame,  according  to  the  Com.  ch.  25. 
case  in  43  E.  3.  [24.  a.  pi.  2.]  for  taking  and  carrying  c!\^^^Jl^ 
away  his  deer  without  saying  tame,  &c.     But  Southcot  1  H.  H.  P.  C. 
said,  that  the  words  as  of  his  proper  goods,  implied  all,      *       -' 
&c.    And  Cailyn*s  argument  was  much  founded  upon 
Bracton,  £lib.  S,  c.  1.]  who  was  judge  of  the  realm, 
ut  asseritur,  de  hisferis  vel  fene  natwra  animalibus  ei 
volatilibus  qua  in  nullius  bonis  sunt*    And  the  cases  of 
a  dead  stag,  and  the  dog  called  a  blood-hound,  1211.  [^  Bl.  Rep. 
I.  foL  5.  and  9.  were  cited,  &c.  '-' 

And  afterwards  judgment  was  given  against  the  plain* 
tiff,  s*  that  the  bar  was  sufficient,  (a)  &c.  in  this  term  2  Buls.  202. 
by  Qulin :  and  afterwards  the  matter  was  brought  into  j  qI  \j^' 
C.  B.  by  a  new  action  upon  the  case  for  a  reclaimed 
kawk,  called  a  Lanner,  cum  tintinnabulisy  s.  belk,  &c. 
Bat  by  the  award  of  Dyer  the  matter  was  compounded 
for  forty  sheep  and  one  ram,  given  by  Spencer  from  his 
flock  at  Wormeleyton.  M.  14  and  15  of  the  now  queen. 

Thomas  Beauford,  knieht,  brought  an  action  of  trover,  and  declared,  and 
found  for  him ;  and  he  nad  judgment.  Defendant  brought  a  writ  of  error, 
and  assigned,  first,  because  it  is  not  said  that  the  hawk  was  reclaimed ;  but 
on  the  reading  of  the  record  it  appeared  that  the  plaintiff  declared  that  he 
vras  possessed  of  a  certain  hawk  called  a  Lanner,  reclaimed;  wherefore  the 
etce|rtion  taken  was  not  allowed. 

15  Car.  Cro.  kl.M5.  Sir  Martin  Lister  v.  Home. 

ra)The  plea  now  in  this  case  would  be  only  the  general  issue.  See  Bui.  M. 
Pr.48.  l.Com.4ig*294- 
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A.  B.  1574.  3  Dyer's  Reports^  p.  326.  b.  case  3. 

The  kin^  is  The  chase  of  Waddon  is  the  inheritance  of  the 
chase  ;  and    crown,  and  the  Lord  Gray  lieutenant  thereof  in  fee ; 

A.  beiDg        2ind  he,  and  his  ancestors.  &c.  and  their  keepers,  by 

Jieuteoant  .   ^.         i  i  ,  .        .  n  l 

thereof  in  prescription,  have  used  to.  hunt  therein,  as  well  by 
fcc,pre«cribe»  night  as  by  day,  the  hinds  wandering  in  the  manor  of 
deer  into  the  one  Fortescue  of  S.  adjoining  to  the  said  chase,  as  in 
™a  piirHeiij ;  ^^^  purlieus  of  the  chase  ;  but  separated  by  a  hedge 
the  manor  and  ditch.  And  Fortescue  had,  by  the  queen's  grant, 
kine  who  ^  ^^"  ^^^  ^^^  manor  as  the  free  warren  in  the  demesne 
grants  it  to  lands  thereof,  as  well  by  her  own  grant  as  by  confir- 
none  shall     mation  of  ancient  former  charters,  with  the  words,  ^^  so 

enter  without  that  none  shall  enter  into  that  warren  to  chase,  without 
the  leat^e  oi 

B.  This       the  licence  and  will  of  F."    The  keepers  of  the  Lord 

scSn  and* '  ^^^^  *"  ^^^^^  ****»   ^^^  disturbed  and  beaten  for 

grant  doe3     using  that  liberty  in  hunting  in  the  said  demesnes ; 

the  prescrip-  ^'^^  ff*"^**  violence  and  hurt  done  by  the  servants  of 

live  right  of  p.  (for  which  they  were  indicted)  and  by  the  command  of 

Dy.  348.  b.    their  master.    Since  which  time  a  servant  of  the  Lord 

Gray,  being  in  the  company  of  the  keeper,  and  wounded 

4.  Inst.  99.     in  the  same  affray,  is  dead  of  the  strokes,  &c.    This 

matter  being  first  heard  before  the  council,  was  com- 

milled  for  examination  of  the  law  points  to  the  two  chief 

justices,  and  the  attorney-general ;  who  haying  heard 

the  parties,  and  their  counsel,  thought  the  law  to  be,  that 

43  E.  8.  sa.    *h®  prescription  being  proved  true,  (which  F.  denied,) 

b.  11 II.  7.     notwithstanding  the  unity  of  possession  of  the  chase,  and 

13  H.  6.31.    manor  of  S.  in  the  queen,  and  notwithstanding  the 

D  ?  ^  5^b   S^^^^  ^^  ^^®  queen  herself,  and  her  confirmation  of  the 

By.  295.  3     warren  with  the  general  words  of  prohibition  afore- 

Sriee^4     said,  which  extend  only  to  the  subject,  the  liberty  of 

Inst.  303.      the  purlieu   remains   unextinguished ;    and  then  the 

80^    °       killing  above  is  not  justifiable  by  the  StaL  de  MalefiC' 

[1  If.  H.  P.    toribus  in  parcis,  Foresiis  ei  Warrennis^  &c.  [«1  E-  3- 

C.  491.  5  4.    o  n 

Com.  Die.      St*  af.J 

520.  Popo* 

167.] 
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CuTi/'s  Reporisy  104.  A-  D»  1579- 

The  qm^ion  w^s  for  a  liberty  of  common  fishing,  and  Liberty  for 
ordered  for  the  plaintant ;  and  upon  affidavit  made  thcfiJhin^^'* 
defendants  baye  broken  the  same,  ordered  an  attachment 
shall  go  ngainst  them ;  bailiffs,  bui^esses,  and  commmi- 
akj  of  the  town  of  Yarmouth  plamtants,  William  P^sksm 
etatiis,  defendants,  An.  SI  £li2. 

Flojfter's  Case,  5  Co.  Rep.  25  *  26  Eliz.—£.  B.  *    A,  P>  i58i. 

Playter  brought  an  action  of  trespass  against  Wame,«iSalk.  043. 
quare  clausHm  suum  fregity  et  (a} pisces  (b)  sugs  c^pity^^^^^^' 
4rc.  (without  shewing  the  number  or  nature  of  the  fish  ;)Luca?,  i4of  ^ 
the  defendant  pleaded  not  guilty,  and  was  found  ffuilty^''^?!**'"!:!^^* 
to  the  damage,  ^.  And  now  this  Term  in  arrest  of  r^J  1  Vemr. 
judgment  it  was  shewed,  that  the  declaration  (which3vvils^*,292. 
by  the  law  ought  to  be  certain,  because  it  is  in  a  manner  w.  Jone8,440. 
the  foai|d^ioa  of  the  suit)  wa»  in  the  case  at  bar  aliogt-^u^.m.^^^ 
ther  UMertein  for  two  causes, 

•  •  •         •  , 

h  It  d^.  not  appear  by  the  declacatipn^  of  what  (c)  (c)  1  Vent. 
nature  the  fish  wer^  pikes,  tenches,  breams,  carps,  J^^J^^^f^^^ 
msches,&c.  25. 

2.  The  certain  (d)  number  of  them  doth  not  appear,  SiiS 
but  g^eral\y  pisees  suos  cepU;  to  which  it  was  an-.^™-C?»"- 1«- 
swered  by  the  plaintif  s  counsel :  2  r^U,  Rep.  * 

1.  That  it  was  good  by  the  common  law,  for  the  ▼©r^^*^*     p 
diet  ha^h  found  the  defendant  guilty  to  damages,  and  18 .     ' 
therefore  it  is  not  now  naateifial  of  what  nature,  or  of cro^^Elil'see'. 
what  number  the  fish  were,  but  taking  of  fish  to  da%2  Roll.  Rep. 

mages,  ia  wbich  ca6e  the  verdict  hatti  made  the  declaraoi^KoU^Rep. 
Uaa  (if  il  wants  form)  good.  ^5. 

2.  They  coaceiv^  that  the  delaration  in  an  action  of  Hardr.  139.  ' 
topsas,  without  eiipressiBg  the  nnmber  or  nature  of  the^^*  ^^^- 
fish  vas  good  enough,  forasmuch  as  the  fish  themselr^ 

ve  not  to  be  recovered,  but  ds^mages  for  them ;  as  in 

SO  H.  6.  19.  in  a  writ  of  (e)  deceit  for  purchasing  and('«jDoct.  pL 

iwtiiig  a  psotectioQ^  wd  doth  aot  shew  in  certain  of ^' 
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A.  P.  1584.  what  nature  the  first  \7rit  was  (as  in  formedon,  assizci 
Fitz,  Disceit,  q^  other  writ)  which  was  delayed  by  the  protection, 
and  yet  the  writ  was  adjudged  good :  and  in  trespass 
on  the  case  the  writ  was,  that  the. plaintiff  did  retain 
the  defendant,  pro  quadam  pecunicc  summa  solvenWy 
&c.  without  shewing  the  quantity  of  the  sum,  and  yet 
held  good  in  11  H.  6.  55.  b. 
(a)  8  Co.  3^  If  the  law  doth  require  more  (a)  certainty  as  to 

SaikA29.S64.the  fish,  then  it  shall  be  intended  that  the  judges  before 
f  9f^'  ^'       whom  this  issue  was  tried,  did  direct  the  jury  to  find 
the  defendant  guilty  only  for  the  close  for  which  the 
declaration  was  good,  and  not  for  the  fish,  for  which  the 
declaration  was  insufficient. 

4.  Admitting  that  the  declaration  was  insufficient  in 
the  form  thereof  by  the  common  law,  and  that  it  was  not 
made  good  by  the  verdict,  yet  they  conceived  that  it 
was  remedied  by  the  stat.  of  18  £1.  cap.  14.  (for  the 
statute  of  33  H.  8.  c.  SO.  doth  not  extend  to  counts.) 
By  which  act  of  18  £1.  after  verdicts  it  is  provided, 
<<  that  all  defaults  in  form  in  any  writ  original  or  judi« 
cial,  count,  declaration,  plaint,  bill,  or  demand,  are  re* 
medied,  and  judgment  for  them  shall  not  be  stayed* 
And  it  was  said,  that  the  omission  of  the  number  and 
nature  is  but  of  the  form  and  not  of  the  substance  of  the 
action,  but  the  substance  is  for  the  taking  of  the  fish  ; 
but  it  was  resolved  by  Sir  Christopher  Wray,  Chief 
Justice,  Sir  T.  Gawdy  and  the  whole  court,  against  the 
plaintrfi*. 

And  as  to  the  first  and  second  objections,  it  was  an* 
swered  and  resolved,  that  the  declaration  was  insufficient, 
and  was  not  made  good  by  the  verdict,  for  the  declara* 
tion  ought  to  reduce  the  generalty  of  the  writ  to  parti* 
cularity ,  and  to  declare  that  which  is  briefly  touched  in 
the  writ  in  certainty,  to  which  the  defendant  may  have  a 
certain  answer,  and  on  which  a  certain  judgment  may 
(^)  Co.  Ijti  be  given,  quia  (bj  oportet  quod  cfirta  res  deducaiMr  in 

9o»  su 
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Judicium.  Andtrueitis,  ifthis  action  had  been  brought  by  A.  D.  1584. 
original,  the  writ  should  be  general ;  but  the  declaration  303.a.  s. 
ought  to  haye  comprehended  the  fish  in  fc)  certain ;  ^"^dHard^iaT 
therewith  agree  all  the  precedents,  and  4  H.6.  11.  b.  rOHard.i33. 
\Fhere  the  writ  was  quarephcem  (d)  cepitj  and  declared  pfow.**Coin  ** 
so  many  pikes  in  certain;  and  although  the  writ  wasi^i>iS3. 
jmcem  in  the  singular  number,  yet  it  was  well,  for  jt?w-  573. 
cir,  est  nomen  coUeciivum.  in  which  the  plural  number  51,^^*j*^P*^* 
is  comprehended.      Vide  21  H.  6.  39.  a.  b.  ace.  that  Cro.  £J.  887. 
(c)  the  certainty  of  the  fish  shall  be  alledged  in  the  de^  c?!  Jm^4^5 
claration  ;  and  great  inconyenience  would  thereof  foU  6C5.  Palm, 
low,  for  unless  the  issue  hath  certainty  with  which  the  ^  vcnt.  53 
jury  may  be  charged,  on  such  a  general  uncertainty  ^^5»  lo^- «'«. 

they  cannot  be  charged  in  attaint,  if  they  give  a  false  2  Jones,  109, 
verdict.  Boct.pl.a// 

Kielw.  153. 

As  to  the  third  objection  it  was  answered  and  resolved,  pl.s.Noy,9i. 
that  when  the  jurors  have  found  the  defendant  guilty  9^?^"^^^*- 
(f)  generally  of  the  trespass  iu  the  declaration,  &c.  ral  Bncf;  9 
iiatf  without  question,  doth  extend  to  both  the  tres-84^33[ '^^^' 
passes,  and  no  such  intendment  should  be  taken  as  was  Fitz.Briefy  37. 
olyected  :  but  if  the  plaintiff ^s  counsel  had  done  wisely,  Br.  Faux 
they  would  have  caused  the  damages  to  have  been  (g)  Jr*^'"»  ^i* 
severed,  that  is  to  say,  so  much  for  the  fish,  and  so  mucli  Brief,  92. 
for  breaking  the  close,  and  then  the  plaintiff  should  rc-£.^jj*^"^ 
cover  damages  for  breaking  the  close,  with  his  costs.       Cf)  2  Sand. 

As  to  the  last  objection,  it  was  agreed  by  the  whole  La^g  ^g^ 
court,  that  the  omitting  of  the  nature  and  number  of  the  (s)  Moor, 
fish,  vFas  a  matter  of  substance,  stnd  not  of  form  to  be  (a)  is  EI.c. 
remedied  by  the  said  statute  of  (a)  18  Eliz.  for  want  of}^'    , 

•^  (*)  Palm.  123, 

form  within  the  said  act  is  such  matter  of  course,  that  134.  Cr.  Car. 

the  (b)    cl^rk  might  have  supplied  and  amended  itj*^^^^' 

without  any  information  of  the  party,  for  the  paity 

ought  to  inform  the  truth  of  the  matter,  and  the  clerb 

ought  to  draw  it  in  form :  but  in  the  case  at  bar,  the 

clerk,  without  information  of  the  party,  could  not  know 

the  nature  or  the  number  of  fish  ;  and  therefore  it  is  no( 
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A.  P.  1584.  want  of  form  within  the  purview  of  the  said  act.    Bat 

(c)  1  Jones,  Wray,  Chief  Justice,  said,  that  every  (e)  misprisiou  of 
^^'  a  clerk  in  a  thing,  which  he  might  have  supplied  and 

(d)  Hutt  57.  amended  without  information  of  the  party,  is  not  rerae* 

Cr'  J«c  2S8  ^^  ^y  ^^^  ^^^  ^  •  as  if  a  writ  be  brought  against 
411.545. 54a.executors  in  the  (d)  debet  and  deiinety  this  is  the  fault 
8*Cof  150.  a.  ^  ^^^  ^^^^^  >  ^^^  because  it  is  in  matter  of  substance, 
Cr.  El.  S50.  that  is  to  say,  in  the  point  of  the  action,  and  not  want  of 
1  bIiU.  ao3.  form,  as  the  statute  speaks,  it  is  not  remedied  by  the 
^7-  said  act.    So  there  is  a  diflference  between  matter  of 

1  BuUi.  23,  course  and  matter  of  substance,  which  the  clerk  might 
Cr.Car.  225,  ^^^^  amended. 

M.  Mm.' 116,117.  Noy.  157.  2  Roll. Rep.  131, 133,133.  Stil.  61.80,81. 
Poph.  121.  1  Brownl.  156.  2  Brnwnl.  202,  203. 204,  205,  206,  207.  1  Mod. 
Bep.  185.  Allein,  34. 42, 43.  Lit.  Rep.  342.  1  Keb.  189.  498.  1  Sid.  966, 
342.    879.     2  Joiics,  109,  170.    Hob.  mQ2.     1  Vent.  27 1, 272. 


A.  I>.  1585.  Mich.  27  Eli%.— Onion's  Case. 

Coats.  In  an  action  upon  the  statute  of  5  FAiz.  for  huntin^^  in 

his  park,  the  statute  gtres  treble  damages :  It  was  the 
opinion  of  the  justices,  that  notwithstanding  that  the 
statute  gives  trebk  damages,  that  the  plaintiff  should 
have  costs  also. 

A.D.  I5a7.  Mich.  29  Eliz.—ln  the  King's  Bench. 

Owen,  114.       In  an  action  of  trespass  for  breaking  of  the  plaintifF^s 

2  Cro*  195.'    close,  and  killing  of  eighteen  conies  there ;    the  de- 

r!^K  fendant,  as  to  all  the  trespass,  but  \o  the  killing  of  the 

conies,  pleaded  not  guilty :    and  as  to  the  killing  of 

the  said  conies,  he  said  that  the  place  where  is  a  heath, 

in  which  he  hath  common  of  pasture,  and  that  he  found 

the  conies  eating  the  grass  there,  and  he  killed  them, 

and  carried  them  away,  as  it  was  lawful  for  him  to  do. 

Cowper.  Although  conies  be/era?  naturasy  yet  when  they 

are  in  in-grounds,  they  are  reduced  to  such  a  property, 

that  if  they  be  killed  or  carried  away,  I  shall  have  an 
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action  of  tresjAiss,  Fid.  43  E.  3.  24.    And  if  a  doer  be  a.  P.  1587. 

hunted  by  the  plaintiff  in  a  forest,  and  afterwards  in  hunt-  Godb.  193. 

11^  it  be  driren  out  of  the  forest,  and  the  forester 

doth  follow  the  chaee^  and  the  plaintiff  kill  the  deer  in 

his  own  grounds,  yet  the  forester  may  enter  into  the 

land  of  the  plaintiff,  and  retake  the  deer,     IS  H.  8,  9. 

And  although  the  defendant  hath  common  in  the  soil ; 

yet  he  cannot  meddle  with  the  wood  there,  nor  with  the 

land,  nor  with  the  grass,  otherwise  than  with  the  feeding 

of  his  cattle,  for  he  hath  but  a  faint  interest;  and  if  he 

who  hath  the  freehold  in  the  land,  bringeth  an  action 

ofiiesjpass  against  such  a  commoner  for  entering  into  his 

hmd,  and  the  defendant  plead  not  guilty,  he  cannot  give 

in  evidence  that  he  hath  common  there :  and  it  hath  been 

late  adjudged,  that  where  commoners  prescribe  that 

the  lord  hath  used  to  put  in  such  a  pasture  but  so 

many  beasts,  that  such  a  prescription  is  a  void  pre* 

soriplion.    It  was  argued  on  the  other  side,  that  the 

owner  of  the  soil  hath  not  the  true  property  of  the  co« 

Bies  in  him,  but  a  kind  of  property  :  and  see  F.  N.  B. 

86  and  87.  Suare  clausum  frtgity  et  SO  cuniculos  cepU : 

Against  a  stranger  he  may  have  an  action,  but  not 

against  the  commoner,  because  he  hath  wrong  in  his 

coramoo  by  the  feeding  of  the  conies  there ;  for,  although 

he  hath  not  an  interest  in  the  soil,  yet  he  hath  an  interest 

in  the  profits  of  it,  and  a  cx^mmoner  may  distrain  the 

beasts  of  him  who  hath  not  right  of  common  for  damage 

feasance,  as  the  books  are,  4  H.  7.  3.  15  H«  7. 15.  and 

there  the  commoner  hath  not  any  remedy,  if  he  cannot 

enter  and  kiU  the  conies,  for  he  cannot  take  them  da- 

mage^feasance,  nor  can  impound  them ;  for  no  replevin 

iieth  of  them ;  if  the  owner  of  the  soil  plowelii  the  lands, 

yet  the  commons  may  put  in  his  cattle,  claiming  his 

commoo,  aid  be  may  wdt  justify  the  same,  because  tlie 

Wrong  bq^kmetb  in  the  owner  of  the  soil.    At  another 

day  the  cam  wat  moved  again ;  and  then  it  was  argued 
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A.  D.  1587.   hy  Coke,  and  he  said,  The  point  is,  whether  a  com- 
moner having  common  of  pasture  may  kill  the  conies 
Tvhich  are  upon  the  groilnd  ;  and  he  argued,  that  he 
might  not.     And  first,  lie  said,  it  is  to  be  considered, 
what  interest  he  who  hath  the  freehold  may  have  in  such 
things  as  are,  ferie  naturae;  and  then  what  authority  a 
commoner  hath  in  the  ground  in  which  he  hath  common. 
As  to  the  first  point,  he  said,  that  although  such  beasts  are 
fercB  naturcBy  yet  they  are  reduced  to  such  a  property  "* 
when  they  are  in  my  ground  by  reason  of  my  possession 
which  I  then  have  of  them,  that  1  may  have  an  action 
of  trespass  against  him  who  taketh  them  away ;  as  in 
the  book  in  42  E.  3.  ;  if  one  hath  deer  in  his  park, 
and  another  taketh  them  away,  he  may  have  an  action 
of  trespass  for  the  taking  of  them  :  see  1211.8.  if  a 
keeper  or  forester  follow  a  buck  which  is  chased  out  of 
(he  park  or  forest,  although  he  who  hunteth  him  killeth 
the  buck  in  his  own  ground,  yet  the  keeper  or  forester 
may  enter  into  his  ground,  and  seize  the  deer,  because 
the  property  and  possession  of  the  deer  is  yet  in  them  by 
their  pursuit.     In  7  H.  6.  it  is  holden,  that  if  a  wild 
bea&tdoth  go  out  of  the  park,  the  owner  of  the  soil  hath 
lost  his  property  in  it ;  but  upon  the  said  book,  it  may 
be  well  collected,  that  whilst  it  remains  in  the  park, 
that  the  owner  of  the  park  hath  property  in  it ;  for  J  8  E. 
4. 14.  it  is  doubted,  whether  a  man  can  have  property 
in  such  things,  which  are /era?  natura.    But  in  10 
H.  7.  6.  it  is  liolden,  that  an  action  of  account  lieth 
for  things  which  tLvefercB  naturce  ;  and  see  14  H.  8.  K 
In  the  Bishop  of  London's  case,  and  22  H.  6.  59.  tliat 
as  long  as  such  things  are  in  the  parties  ground,  they 
are  in  his  possession,  and  he  hath  a  property  in  them  ; 
and  in  an  action  brought  for  them  the  writ  shall  be, 
quare  damas  suas  ccpity  by  Newton.    And  see  in  the 
Register,  fol.  102.  where  an  action  was  brought,  q&are 
ducent.    Cunkulos  suos  pretiij  8fc.  ccpit.    It  bath  been 
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objected  on  tbe  other  side,  that  the  defendant  hath  com-  A.  D.  158T. 
moa  there ;  to  that  I  answer,  admit  he  hath  common, 
yet  he  hath  not  an  interest  in  the  soil,  for  he  canndt 
meddle  with  the  wood,  grass,  or  other  profit  arising 
of  the  soil,  bat  the  interest  which  the  commoner  hath,  is 
only  the  feeding  of  the  grass  with  the  mouths  of  his 
cattle  :  and  if  he  who  hath  the  freehold  in  the  ground, 
doth  bring  an  action  against  the  commoner  for  entering 
into  his  land ;  if  the  defendant  pleads  not  guilty,  he 
cannot  give  evidence  that  he  hath  common  there,  for 
sttch  evideilce  will  not  maintain  the  issue.    See  23  Ass. 
A  commoner  cannot  take  in  the  cattle  of  a  strangeif  to 
agist  upon  the  common  ;  and  therewith  agreeth  the  book 
of  12  H.  8.  and  so  it  hath  been  adjudged  in  this  court. 
Godfrey y  contrary.  And  he  argued,  that  it  is  lawful  for 
the  commoner  to  kill  the  conies  feeding  in  the  conunon  : 
and  he  agieed  in  all  the  cases  which  were  put  by  Coke ; 
and  farther  he  said,  that  the  owner  of  the  ground  had 
not  an  absolute,  but  a  kind  of  a  qualified  property  in  the 
conies ;    and  therefore  see   the  book  of  3  H.  6.  and 
F.  N.  B.     If  a  writ  of  trespass  be  brought,  quare  cunt' 
culas  suas  cepit^  the  writ  shall  abate ;  and  yet  he  hath  a 
kind  of  property,  or  a  possession  rather,  in  them.     I 
grant  that  against  a  stranger  the  plaintiff  might  have  his 
action  for  killing  of  his  conies,  but  not  against  the  com- 
moner, because  the  commoner  hath  a  wrong  done  unto 
him  by  the  conies  eating  of  his  common,  and  therefore 
be  may  kill  them ;  and  although  the  commoner  may 
Ml  meddle  with  the  land,  because  he  hath  not  an  interest 
ID  it ;  yet  in  some  cases  he  may  meddle  with  the  profits 
of  it^  and  he  may  distrain  the  cattle  of  a  stranger  there, 
damage-feasance ;  as  the  book  is  in  15  H.  7.  I  grant 
that  it  is  not  lawful  for  tenant  for  life  to  kill  the  conies  of 
him  who  hath  free  warren  in  the  land.     For  if  a  man 
faringetli  an  action  of  trespass,  quare  warrennam  suam 
udTitviij  et  cuniculos  suos  ccpit :  it  is  no  plea  for  the  de- 
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A.  n.  1587  ^^°^  ^^  ^fi  ^^^  ^^  ^  ^^  freehold.    See  43  K.  3.  ac* 
cordinglyi  in  L.  5.  E.  4.    In  trespass,  ^uare  clausum 
€i  cuniculos  suos  cepU :  tlie  defendant  said^  (hat  the 
plaintiff  made  a  lease  at  Mill  to  J.  S.  of  the  land,  and 
that  be,  as  servant  to  the  said  J.  S.  did  kill  the  conies 
there,  and  it  was  holden  a  good  plea ;  and  yet  it  is  there 
said,  that  by  the  grant  of  the  land  the  conies  do  not  pass ; 
but  the  reason  of  the  book  might  be,  as  I  conceive,  be- 
cause the  feeding  on  the  land  with  the  conies  is  to  his 
damage,  and  therefore,  that  he  might  justify  the  killing 
of  them  :  and  so  are  the  books  of  2  H.  7.  and  4  £.  4. 
if  1  have  common  of  pasture  in  lands,  and  the  tenant 
ploweth  up  the  land,  1  shall  have  an  action  upon  the 
case  in  the  nature  of  a  quod  permittat.    And  in  9  £.  4. 
if  one  hath  lands  adjoining  to  my  land,  and  levieik 
a  nuisance,  I  may  enter  upon  the  land,  and  abate  the 
nuisance :  so  if  a  man  taketh  my  goods  and  carrielh 
them  unto  his  own  lands,  I  may  enter  therein,  and  seiat 
my  goods :  so,  if  a  tenant  of  the  freehold  plows  the 
land,  and  soweth  it  with  com,  the  commoner  may  put 
in  his  cattle,  and  therewith  eat  the  com  grbwing  upon 
the  land  s  so,  if  a  man  do  falsely  imprison  me,  and  put 
me  in  hb  house,  1  may  justify  the  breaking  open  of  his 
house  to  get  forth.    In  21  H.  6.  All  the  inhabitants  of  a 
town  do  prescribe  to  have  common  in  such  a  field,  every 
year  after  harvest,  if  one  particular  man  who  hath  fiee^ 
hold  land,  with  the  said  field  sowed,  will  not  within  con- 
venient time  gather  in  his  corn,  but  suffer  tlie  same  to 
continue  there,  of  purpose  to  bar  the  inhabitants  of  their 
common,  the  inhabitants  of  the  town  may  put  in  their 
cattle  into  the  said  field,  and  therewith  eat  hi^  com,  and 
he  shall  have  no  remedy  for  their  so  doing ;  and  he  pat 
the  question,  What  remedy  the  conmioner  should  have 
for  the  eating  and  destroying  of  his  common  which  his 
cattle  should  have,  for  that  he  can  neither  distrain  them 
damage-feasance,  nor  impound  them :    for  a  replevin 
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doth  not  lie  of  conies ;  and  therefore  he  said,  he  hath  A.  D.  1587, 
no  other  remedy  but  to  kill  and  destroy  the  coaies.  See  •"^"■'— -— 
19  £.  3.  and  F.  N.  B.  If  the  lord  doth  surcharge  the 
cdmmon,  the  commoner  may  have  an  action  a^aiast 
him ;  but  in  this  case  he  can  have  no  action. — Oaudy^ 
Jastice.  The  commoner  cannot  destroy  or  kill  the  Con- 
nies, because  he  may  have  other  remedy. — ShutCj  Jus- 
tice. A  commoner  cannot  take  or  distrain  the  beasts  of 
the  tenant  of  the  land  for  damage-feasance,  therefore  he 
cannot  take  or  destroy  the  conies  which  are  upon  the 
land,  because  he  may  have  other  remedy,  for  he  may 
have  an  action  upon  the  case,  or  an  assize  for  putting  of 
the  conies  upon  the  land,  if  the  owner  of  the  land  leave 
not  sufficient  common  for  the  cattle  of  the  commoner ; 

and  afterwards  judgment  was  given  for  the  plaintiff. 

-  '     '  '       ■    ■  II         1. 1  ■  ■ II  ^ 

Sandys  Case;  Moore's  Rep.  p.  SS8.  89  Elizabeth. 

A.  D.  1587. 
In  the  Exchequer  the  attorney-general  exhibited  an 
information  against  James  Bond,  for  that  he  had  erected 
a  pigeoD-bouse  on  certain  land,  which  be  held  for  term 
of  years,  (the  reversion  there(^  being  in  the  queen,) 
parcel  of  the  manor  of  Thorp,  in  the  county  of  Surrey, 
of  which  manor  the  queen  is  seised  in  fee  ;  and  Jl/an- 
tooody  Chief  Baron,  and  Gent^  Baron,  and  Popham^  the 
attorney-general,  and  all  the  counsel  at  the  bar  took  th6 
hw  to  be,  that  a  pigeon-house  was  considered  and  ac« 
counted  as  a  common  nuisance,  and  therefore  they  grant* 
ed  an  injunction  to  him  to  desist  firora  building  it.  For 
Mimaood  said,  that  no  one  could  erect  a  dove-house  cb 
mno  but  the  lord  of  the  manor,  and  the  parson  of  the 
church  ;  and  by  the  ancient  law  this  was  inquirable  at 
the  leet,  among  common  nuisances  ;  and  pending  this 
motion.  Lord  Burghleigh  came  into  the  court,  and  being 
h^h-treasurer,  said  that  Mr.  Plowden  was  of  opinion 
hat  no  one  but  the  lord  of  the  manor,  or  the  parson  of 
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A.  D.  1587.  the  clmrcli,  could  erect  a  dove-house.  lie  said  like- 
wise, that  he  had  heard  Mountague,  Justice,  say  the 
same  in  a  large  assembly. 

A.  P.  1588.  Owen  Rep,  p.93.  Trin.  30  Elix.— Ireland  v.  If ig^ns. 
Kot.  403  vcl.  In  an  action  of  the  case  the  plaintiff  declared,  That 
*®'  whereas  a  doff  came  to  the  hands  of  the  defendant  which 

belonged  to  the  plaintiff,  the  defendant  did  assume  to  de- 
liver the  said  dog  to  the  plaintiff  upon  request,  aud  that 
8  Leon.  SI?,  the  plaintiff  had  requested  him,  and  he  did  not  deliver 
^  ^'  the  dog,  ad  damnum^  Sfc.  and  hereupon  the  defendant 

demurred.— Zrc/gA,  for  the  defendant.  Here  is  no  consi- 
deration ;  for  when  the  plaintiff  is  out  of  the  possession 
of  his  dog,  he  hath  lost  his  interest  in  him,  for  a  dog  is 
fene  natura^  and  therefore  when  he  is  out  of  possession, 
he  hath  no  remedy.  22  H.  6.  10  H.  7.  16  Ed.  4.  and 
he  cited  Fynes  and  Sir  John  Spencer's  case,  in  Dyer, 
where  a  trespass  will  not  lie  for  a  hawk.  Also,  by  the 
grant  of  omnia  bona  et  cataUay  dogs  do  not  pass,  nor  ar© 
titheabic,  nor  are  assets. 

lanfieldj  contra^  Horses,  cows,  and  all  cattle  which 
are  most  profitable  for  service  of  man,  were,  at  first,  fercB 
naiur/e,  and  so  were  dogs  also  ;  but  since  by  use  nothing 
is  s0  familiar  and  domestic  to  man  than  is  a  dog,  and 
then  he  cannot  he  f  era  natura  ;  and  therefore  a  trespass 
will  lie  for  a  dog,  if  he  declare  his  dog,  for  that  word 
does  imply  it  is  his  domestic  dog  ;  and  he  much  relied 
onabook^  the  roll  whereof  he  had  seen.  Trin.  15  H.  7. 
Rot.  35.  where  a  man  justified  in  a  trespass  of  battery 
in  defence  of  his  dog.    And  in  2  £d.  2.  Avowry  189.  a 
replevin  was  brought  of  a  ferret.      And  in  23  Eliz. 
Leek's  case,  where  one  had  judgment  to  recover  great 
damages  for  a  blood-hound.     And,  as  to  the  case  €^ 
Fines  and  Spencer,  the  reason  why  th«  plaintiff  had  not 
judgment  was,  because  he  did  not  shew  that  the  hawk 
was  reclaimed ;  but  after  he  brought  a  netv  action,  and 
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iad  great  damages.     And  at  last  it  was  adjudged  bj  A.  D.  1588. 
all  the  court,  that  the  action  is  maintainable,  and  judg- 
ment commanded  to  be  entered,  nisiy  S^c. 


Trin.  31  Eliz. — Owen's  Rep.  p.  34.  A.  D.  1589. 

The  Lord  Rich  was  seised  of  Hadley  park,  and  of  all 
the  tjrthes  thereof,  and  paid  for  the  tjthes  but  one 
buck  in  the  summer,  and  a  doe  in  the  winter,  for  thirty 
years  past.  The  park  was  disparked  and  turned  into 
arabk  land,  and  the  parson  would  not  receive  this  fee 
back  and  doe,  but  would  have  tythe  corn,  and  there- 
upon brought  him  into  the  spiritual  court,  and  he 
brought  a  prohibition.  And  Car  us  and  Catlin  said,  that 
he  need  not  pay  ether  tythes  but  buck  and  doe,  for,  al- 
though they  be  not  tytheable,  yet  may  they  be  paid  by 
composition,  and  he  may  not  take  them,  but  they  are  to 
be  delivered  to  him  ;  and  in  like  manner  partridges  and 
pheasants  in  a  garden  are  not  tytheable,  ytt  may  they  be 
paid  in  lieu  of  tythes,  and  shall  be  brought  dead  to  the 
parson,  and  although  there  be  no  park,  yet  may  he  give 
a  buck  out  of  another  park,  and  perhaps  it  may  be  made 
a  park  again. 

7  Cokeys  Reports y  p.  15  b.— 34  Eliz.  A.  D.  iggg. 

Between  the  queen,  and  the  lady  Joan  Young,  late  the  2  Roll.  Rep. 
wife  of  Sir  John  Young,  knight,  deceased^  and  Thomas 
Saunger,  defendants,  the  case  was  such  :  an  office  was 
found  at  W.  in  the  county  of  Dorset,  18th  of  Septem* 
ber  ann.  32  El.  before  Sir  Matthew  Arundel  and  other 
commissioners  of  the  queen  under  the  great  seal.  Quod 
a  villft  de  Abbotsbury,  in  prsed'  com*  Dorset,  usque  ad 
mare  per  insulam  de  Portland  in  eodem  com'  est  quae- 
daro  antuaria,  Anglic^  a  mere  or  fleet,  in  quam  mare 
flnit  et  refluit,  in  qua  quidem  eestuaria  sutit  500  cigni, 
quonim  410.  sunt  albi,  et  90  sunt  cignetti,  et  quod 
omnes  praedicti  cigni  et  cignetti  snnt  in  possessiohe  J, 

[.i2] 
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A.  I).  1592.  Young  et  Tlio.  Saunger,  et  quod  quilibet  eorem  est 
valoris  2s,  6d.  quodque  major  pars  tempore  captionis 
dictae  inquisitionis  mtnime  fuer'  signal' :   which  office 
being  certified  into  the  Exchequer,  a  writ  was  directed 
to  the  sheriff  of  the  same  county  to  seize  all  the  said 
white  swans  not  marked,  by  force  whereof  the  sheriff 
returned  that  he  had  seized  four  hundred  white  swans, 
to  which  afterwards,   scil,  Hilary,  34  Eliz.  the  said 
Joan  Young  and  Tho.  Saunger  pleaded ;  Quod  prae'd 
lestuaria  sive  aqua,  jacet  in  paroch'  de  Abbotsbury  in 
com.   Dorset  (and  abutted  it)  and  that  before  the  in- 
quisition taken,  the  abbot  of  Abbotsbury  was  seised  de 
praed*  aestuaria,  et  de  ripis  et  solo  ejusdem  in  fee,  and 
that  at  the   time  of  the  inquisition,  and  time  out  of 
mind,  fuit  et  adhuc  est  quidam  volatus  cignorum  et 
cigneitor'  feror%  vocat'  a  game  of  wild  swans,  in  asstu- 
aria  sive  aqua  ilia,  et  ripis,  et  solo  ejusdem  nidificant% 
gigncn'  et  frequentant'  Anglice  haunting,  de  quo  qui- 
dem  volatu  cignor'  et  cigncttor'  prsed'  abbas  et  omnes 
prasdecessores  sui  abbates  monasterii  prad',  per  totum 
tempus  praedict'  habucre  et  gavisi  fiierunt,  et  habere  et 
guadere  consueverunt,  tot'  profic'  et  increment*  omnium 
et  singulor'  cignor'  et  cignettor'  feror',  in  aestuaria  praed' 
nidificant',  gignen'  et  frequent',  qui  quidem  cigni  et 
cignetti  per  totum  tempus  praed'  fherunt  ferae  naturae, 
ct  infra  idem  tempus  iidem  cigni  et  cignetti  seu  eonim 
aliqui  aliquo  signo  non  usi  fnissent,  nee  consuevissent 
signari,  nisi  quod  praed'  nuper  abbas  et  prsdecessores 
•  sui  praed'  per  totum  tempus  praed'  ad  eorum  libitum 
quosd'  seu  aliquos  de  minorib'  cignettis  annuatim  pul« 
lulant'  quos  ad  usum  et   culms  et  hoflpitalitatis  suae 
statuerunt  expendend,  in  hone  modum  annuatim  sig- 
nare  consueverunt,  et  usi  fuenint,v]z.  amputare  mediam 
juncturam  unius  alae,  Angl'  to  cut  off  the  pinion  of  one 
win^,  cujuslibet  talis  cignetti,  e&  intentione,  quod  cig-* 
netU  sic  amputati  minime  valerent  avolare.    And  af- 
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terwards  the  said  abbot  sunrendered  the  premises  to  A.  P.  iAM. 
K.  H.  8.  nvho  aono  S5th  of  his  reign  granted  to  Giles 
(a)  Strangways,  Esq.  by  his  letters  patent  inter  alia,(a)Dav.5r,8. 
totam  illam  liberam  piscariam  notr'  in  aqua,  vocat'  the 
fleet  in  Abbotsbury  praed*,  ac  omnia  inesuag^  aquas, 
piscat'  et  caetera  hsereditam'  nostr'  quij^cunque  in  Ab- 
botsbury, in  diet*  com'  Dorset  dicf  nuper  monasterio, 
&c.  adeo  plene  et  integre,  &c.  et  in  tam  amplis  roodo  et 
form&«&c.  and  that  the  said  Giles  died,  and  it  descended 
to  Giles  Strangways  his  cousin  and  heir,  who  demised 
to  the  defendants  the  said  game  of  swans  for  one  year, 
&c.  and  prayed  quod  roanus  dictas  dominae  rcginae 
amoTeantur.  Upon  which  the  queen's  attorney  did 
demur  in  law. 

I.  It  was  resolved,  that  all  white  swans  not  marked, 
which  having  gained  their  natural   liberty,  and  arc 
swimming  in  an  open  and   common   river  might  be 
seised  to  the  king's  use  by  his  prerogative,  because 
Tolatilia,  (quae  sunt  feras  naturae)  alia  sunt  regalia,  alia 
commnnia:  and  so  aquatilium,  alia  sunt  regalia,  alia 
communia :  as  a  swan  is  a  royal  fowl ;  and  all  those, 
the  property  whereof  is  not  known,  do  belong  to  the 
king  by  his  prerogative :  and  so  (b)  whales  and  stur^(ft)Dav,  56.a. 
geons  are  royal  fish  and  belong  to  the  king  by  his  pre-^^"^*- P^** 
rogatiye.     And  there  hath  been  an  ancient  officer  of  the  S8.  a.  5  Co, 
king's,  called  magister  deductus  cignorum,  which  con-?  p^^^^j'  3^5^ 
tinues  to  this  day.    But  it  was  resolved  also,  that  the  b. 
subject  might  have  property  in  white  swans  not  marked, 
as  some  may  have  swans  not  marked  in  his  private 
waters,  the  property  of  which  belongs  to  him,  and  not 
to  the  king ;  and  if  they  escape  out  of  his  private  waters 
into  an  open  and  common  river,  he  may  bring  them 
back   and  take  them  again.    And  therewith   airreeth 
Bracton,  lib.  2.  c.  1.  fol.  9.     Si  autem  animalia  fera 
,•  facta  fuerint  mansueta,  et  ex  consuetudine  eunt  et  re- 
dennt^  volant  et  re  volant,  (ut  sunt  cervi,  cigni,  pavones. 
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A.D.  1592.  ^  columbe,  et  hujusmocli)  eonsque  nostra  intelligantur 
quamdiu  habuerint  aninium  revertendi.  But  if  they 
have  gained  their  natural  liberty,  and  arc  swimmings  ia 
open  and  common  rivers,  the  king's  officer  may  seize 
them  in  the  opm  and  common  river  for  the  king:  for 
one  ivhite  8\van  without  such  pursuit,  as  aforesaid, 
cannot  be  kno^n  from  another,  and  when  the  property 
of  a  sv^an  cannot  be  known,  the  same  being  of  its  na- 
ture a  fowl  royal,  doth  belong  to  the  kin^;  and  u\  this 

Fit  Barr.6.  case  the  book  of  7  H.  6.  27.  b.  was  vouched,  where 
^'  '  Sir  John  Tiptoft  brought  an  action  of  trespass  for  wrong- 
ful taking  of  his  swans ;  the  defendant  pleaded  that  he 
was  seised  of  the  lordship  of  8.  within  which  lordship, 
all  those  whose  estate  he  hath  in  the  said  lordship,  had 
had  time  out  of  mind,  all  estraies  being  within  the  said 
manor;    and  we  say  that  the  said  said  swnns  were 
estraying  at  the  time  in  the  place  where,  &c.  and  we  ae| 
landlords  did  seise  and  make  proclamation  in  fairs  and 
markets,  and  so  soon  as  we  had  notice  that  they  were 
your  swans,  we  delivered  them  to  you  at  such  a  place. 
The  plaintiff  replied,  that  he  was  seised  of  the  manor  c^ 
B.  joining  to  the  lordship  of  S.  and  we  say,  that  we 
and  our  ancestors,  and  all  those,  &c.  have  used  time  out 
of  mind,  to  have  swans  swimming  through  all  the  lord* 
ship  of  S.  and  we  say,  that  long  time  before  the  taking* 
we  put  them  in  there,  and  gave  notice  of  them  to  the 
defendant  that  they  were  our  swans ;  and  prayed  his 
damages.     And  the  opinion  of  Strange  there  was  well 
approved  by  the  court,  that  the  replication  was  good  ; 
for  when  the  plaintiff  may  lawfully  put  his  swans  there, 
they  cannot  be  estraies,  no  more  than  the  cattle  of  any 
can  be  estraies  in  such  place  where  they  ought  to  have 
common ;  because  they  are  there  where  the  owner  hath 
an  interest  to  put  them,  and  in  which  place  they  may- 
be without  negligence  or  laches  of  the  owner.    Out  of 
>vhich  case,  these  points  were  observed  concerning  swans ; 
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1-  That  erery  one  i?ho  hath  swans  within  this  manor,  A,  D.  150^ 
that  is  to  say,  within  hb  private  waters,  hath  a  property 
in  them,  for  the  writ  of  trespass  was  of  wrongful  taking 
his  swans,  sciL  Quaere  cignos,  suos,  &c.    2.  That  one 
may  prescribe  to  have  a  game  of  swans  within  his  ma- 
nor, as  well  as  a  warren  w  park,    3.  That  he  whosKeb.815. 
hath  such  a  game  of  swans  may  prescribe,  that  his 
swans  may  swim  within  ihe  manor  of  (a)  another.     4,  (a)  3  Keb. 
That  a  swan  may  be  an  estray,  and  so  cannot  any  ^^^' 
other  fowl,  as  I  have  read  in  any  book.     In  (b)  2  R.  (*)  Cr.  El. 
3.  15.  b.  and   16.  a.  the  Lord  Strange  and  Sir  John  ^^^* 
Oiarlton  broaght  an  action  of  trespass  4igainst  Uiree. 
because  the  defendants  had  taken  and  carried  away  Ante,  776. 
forty  cignets  of  the  pUintifl'^s  in  the  county  of  Bucks, 
to  his  damages  of  10/.     One  of  tlie  defendants  pleaded, 
that  the  water  of  the  Thames  ran  through  the  whole 
lealm,  and  that  the  coanty  of  Buckingham  is  adjoining 
to  the  Thames,  and  that  the  custom  of  the  said  county 
of  BttckJBgham  is,  and  hath  been  time  out  of  mind, 
that  every  swan  (for  cignet  in  the  book  is  taken  for  a 
swan)  which  hath  its  course  in  any  water,  which  water 
runs  to  the  Thames  within  the  same  county,  that  if  any 
swan  comes  on  the  land  of  any  man,  and  there  builds^ 
and  lusth  cignets  on  the  same  land,  that  then  be^who 
hath  the  property  of  the  swan  shall  have  two  of  the 
eigaets,  and  he  who  hath  the  land  shall  have  the  third 
cignet,  which  shall  be  of  less  value  than  the  other  two ; 
and  that  was  adjudged  a  good  custom,  because  the  pos- 
sessor q(  the  land  su&rs  thera  to  build  there,  where  he  Cro.  £1.  725. 
nay  drive  them  off.    And  by  this  judgment  it  also  ap« 
pears,  that  a  man  may  alledge  a  custom  or  prescribe  in 
swans  or  cignets.     And  in  the  same  case  it  is  said, 
that  the  truth  of  the  matter  was,  that  the  Lord  Strange 
had  certain  swans  which  were  cocks,  and  Sir  John 
Charktoa  cettain  swans  which  were  hens,  and  they  had 
cignets  between  thera ;  and  for  these  cignets  the  owners 
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A.D.  1592.  ^^^  i^^  "*  ^^^  action,  for  in  such  case  by  the  general 
custom  of  the  realm,  which  is  the  common  law  in  such 
case,  the  cignets  do  belong  to  both  the  owners  in  com- 
mon equally,  sc.  to  the  owner  of  the  cock,  and  the  owner 
of  the  hen;  and  the  cignets  shall  be  divided  betwixt 
thera.  And  the  law  thereof  is  founded  on  a  reason  in 
nature ;  for  the  cock-swan  is  an  emblem  or  representa- 
tion of  an  affectionate  and  true  husband  to  bis  wife 
above  all  other  fowls;  for  the  cock-swan  holdeth  him- 
self to  one  female  only,  and  for  this  cause  nature  halh 
conferred  on  him  a  gift  beyond  all  others ;  that  is,  to 
die  so  joyfully,  that  he  sings  sweetly  when  he  dies  ; 
npon  which  the  poet  saith  : — 

<<  Duk  ia  defecta  modulatur  carmina  lingua, 
Cantator,  cygnus,  funeris  ipse  sui,  &c.*' 
And  therefore  this  case  of  the  swan  doth  difier  from 
the  case  of  kine,  or  other  brute  beasts.  Vide  7  H .  4.  9. 
And  it  was  agreed,  that  none  can  have  a  swan-mark, 
which  in  Latin  is  called  (cigninota)  unless  it  be  by  the 
grant  of  the  king,  or  ot  his  officers  authorized  thereto,  or 
by  prescription.  And  if  he  hath  a  lawful  swan-mark, 
and  hath  swans  swimming  in  open  and  common  rivers, 
lawfully  marked  therewith,  they  belong  to  him  ratione 
privilegii.  But  none  shall  have  a  swan-mark,  or  game 
of  swans,  unless  he  hath  lands  or  tenements  of  an  estate 
of  freehold,  of  the  yearly  value  of  five  marks,  above 
all  charges,  on  pain  of  forfeiture  of  his  swans,  whereof 
the  king  shall  have  one  moiety,  and  he  who  seizies  shall 
have  the  other  moiety ;  and  that  is  by  the  stat.  of  2S 
Ed.  4.  cap  6.  And  he  who  hath  such  swan-mark  may 
grant  it  over.  And  thereof  1  have  seen  a  notable  pre* 
cedent  in  the  time  of  H.  6.  which  is  such,  notum  sit 
omnib*  hominib*  praesentib'  et  futuris,  quodego  J.  Stew- 
ard, miles,  dedi  et  concessi  Tho'  fil'  meo  primogenito  et 
haeredib*  suis,  cigninot'  meam  armor*  meor%  prout  in 
margine  laterali  pingitur^  quae  mihi  jure  h^ereditai' 
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descendeb'  post  mort'  J.  Steward  mil'  patris  mei:  ha>  A.  D.  i59t. 

bend'  sibi  et  hseredib'  suis^  una  cum  omnib*  cignis  et  cig-  ^ 

fiicul'  cum  dicta  nota  baculi  nodati  signat%  sub  condit' 

quod  quiiib'  feria  soils  durante  vit&,  a  gula  August! 

tsque  ad  Carnisprivium  apud  dom'  meam  de  Darford, 

UDom  cignicur  bene  signat\  mihi  aut  meis  deliberet, 

quod  si  defecerit,  tunc  volo,  quod  hoc  praesens  chiro* 

giaphum  cassetur  pcnitus,  et  pro  nihilo  habeatur.     In 

eaj"  rei  testtmon'  ad  instant'  Matildse  uxor'  mes,  meum 

sigU'- secret'  Christi  crucifixi  praesentib'  feci  apponi.  ^  Inst.  ds« 

Hiis  testib'  R.  Clerico,  J.  de  Conyers,  Alano  Fabro,  et^^!  El?'i25. 

ai'  dat.  apud  dora'  meam  mansional'  de  Darf.  in  viiriUia^i^^-C^r.iiaa. 

545  554 

S.  Dunst'  ep'  an'  regni  Regis  Hen'  post  coi^quest'  An- Cu.  Lit.  47.  a. 

gli«  sexti  14.     And   in  the  margent  was  painted  a 

little  ragged  staff.     And  in  this  case  it  was  resolved, 

that  in  some  o^tbem  which  are  ferae  naturae,  a  man  bath 

jus  proprietatis,  a  right  of  property,  and  in  some  of 

them  a  man  hath  jus  privilegii,  a  right  of  privilege. 

And  there  are  three  manner  of  rights  of  property,  sdL 

jffoperty  absolute,  property  qualified,    and  property  Doct.pL  314. 

possessory.     A  man  hath  not  absolute  property  in  any 

tiling  which  is  ferae  naturae,  but  in  those  which  are  do* 

raits  naturae.    Property  qualified  and  possessory  a  man 

may  have  in  those  which  are  ferae  naturae,  and  to  such 

property  a  man  may  attain  by  two  ways,  by  industry, 

or  ratione  impotentias  et  loci,  by  industry  as  by  taking 

them,  or  by  making  them  mansueta,  i.  e.  nianui  assueta, 

or  domcsiica,  i.  e.  domui  assueta :  but  in  those  which 

nte  ferae  naturae,  and  by  industry  are  made  tame,  a  man 

hath  but  a  qualified  property  in  them,  scil,  so  long  as 

they  remain  tame,  for  if  they  do  attain  to  their  natural 

libeity,  and  have  not  animum  revertendi,  the  property 

is  fest,  ratione  impotentiae  et  loci :    as  if  a  roan  has 

young  shovelers  or  goshawks,  or  the  like,  which  are 

ferae  natune,  and  they  build  in  my  land,  1  have  pos* 

flcssory  property  in  Ihem^  for  if  one  .takes  them  when 
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A.  D.  1592.  they  cannot  fly,  the  owner  of  the  soil  shall  have  an  action 
of  trespass,  Quare  boscum  suum  fregit,  et  tres  pallos 
espervor'  6Uor%  or  ardear'  suar*  pretii  tantum,  nnper  ia 
eod  bosco  nidilicant',  cepit  et  asportav' ;  and  therewith 

F.  N.  B.  86.  agreeth  the  Ragist.  and  F.  N.  B.  86.  L.  and  89.  K.  10 

Car^386.554.Ed-*-  **•  ^^  Ed.  4.  8.  14  H.  8.  1.  b.  Stamf.  25.  b. 

Co. Lit. 47. a. &c.  vide  12  H.  8.  4.  and  18  H.  8.  12.     But  when  a 

F  N  B  87 

a*    '    '     '  man  hath  savage  beasts  ratione  privUegii,  as  by  reason 

Co.  Lit.  8.  a.  of  n  park,  warren,  &c.  he  hath  not  any  property  in  the 

Kelw.  118.  a.deer,  or  conies,  or  pheasants,  or  partridges ;  and  there- 

o^ld"  m    ^^^  *"  ***  action,  Quaere  parcum  warrennum,  &c.  fregit 

1  Rol.  916.    et  intrav',  et  3.  damas,  lepores,  cuniculos,  phasianos^ 

Cro°Jac^46  P^rdices,  cepit  et  asportavit,  he  shall  not  say  (suos)  for 

47.  he  hath  no  property  in  them,  but  they  do  belong  to  him 

s^v.'sd?.    i^^ione  privil'  for  his  game  and  pleasure,  so  long  as 

they  remain  in  the  privileged  place;  for  if  the  owner 

of  the  park  dies,  his  heir  shall  have  them,  and  not  his 

executors  or  administrators,  bepause  without  them  the 

S  Inst.  98»99.park,  which  is  an  inheritance,  is  not  complete ;  nor  caa 

109|  110.      felony  be  committed  of  them,  but  of  those  which  are 

tnade  tame,  in  which  a  man  by  his  industry  hath  any 

property,  felony  may  be  committed.    And  therewith 

agrees  the  rule  of  the  book  in  3  H.  6.  55.  b.  8  £•  4.  5. 

b.  22  H.  6.  59.  which  is  ill  reported,  and  43  £.  4.  S4. 

vide  22  Ass.    12  H.  8.3.     IS  £1.  I)yer,  906.    S8E.S. 

10.  Vide  2  E.  2.  tit.  Distress,  9  £.  2.    Avowry,  182. 

3  Inst.  109.  ^^^  ^  ™^^  ^^y  ^^^®  property  in  ipme  things  which 
Stam.  Cor.  are  of  so  base  nature,  that  no  felony  can  be  committed 
of  them,  and  no  man  shall  lose  life  or  member  for  them, 
as  of  a  blood-hound,  or  mastiff,  molossus,  12  H.  8.  3. 
Vide  18  H.  8.  2.  But  he  who  steals  the  ^gs  of  swans 
out  of  the  nest,  shall  be  imprisoned  for  a  year. and  a 
day,  and  fined  at  the  will  of  the  king  ;  one  moiety  to  the 
king,  the  other  to  the  owner  of  the  land  wl^ere  the  eggs 
werc^  so  taken,  and  that  is  by  the  stat.  of  11  H.  7.  cap. 
17.    And  it  hath  been  said>  of  old  time,  that  he  who 
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Heals  a  swaa  in  an  open  and  common  river,  laiyfiilly  A.  T>.  I59g. 
marked,  the  same  swan  (if  it  may  be)  or  another  swan 
should  be  hung  in  a  house  by  the  beak,  and  he  who  stole 
it,  shall  in  recompense  ^hereof  be  obliged  to  give  the 
owner  so  much  wheat  that  may  cover  all  the  swan,  by 
putting  and  turning  the  wheat  on  the  head  of  the  swan, 
until  the  head  of  the  swan  be  covered  with  the  wheat. 
And  it  was  resolved,  that  in  the  principal  case  the 
prescription  was  insufficient ;  for  the  effect  of  the  pre^ 
scription  is  to  have  all  wild  swans,  which  are  feras  na« 
tore,  and  not  marked,  nidificant^  gignent',  et  frequen* 
tant',  within  the  said  creek.  And  such  prescription  wing.  Blax. 
for  a  warren  would  be  insufficient,  sciL  to  have  all^^* 
pheasants  and  partridges,  nidificantes,  gignentes,  and 
fiequeniing  within  his  manor.  But  he  ought  to  say, 
to  have .  free  warren  of  them  within  his  manor :  for 
although  tkey  are  nidificantes,  gignentes,  and  frequent- 
ing within  tbe  manor,  he  cannot  have  them  jure  privilegii 
but  so  long  as  they  are  within  the  place.  But  it  was 
resolved,  thai  if  the  defendants  had  alledged,  that  within 
the  said  creek  there  had  been,  time  out  of  mind,  a  game 
pf  wild  swans  not  marked,  building  and  breeding ;  and 
then  had  prescribed  that  such  abbot  and  all  his  pre- 
decessors, &c.  had  used  at  all  times  to  have  and  take 
to  their  use  some  of  the  said  game  of  wild  swans  and 
their  cignets  within  the  said  creek,  it  had  been  good  ; 
fi>r  although  swans  are  royal  fowls,  yet  in  such  a  manner 
a  man  may  prescribe  in  them ;  for  that  may  have  a  law* 
fid  beginning  by  the  king's  grant :  for  in^Rot.  Parliam. 
30  Ed.  S.  part  2.  num.  20.  the  king  grahtcd  to  C.  W. 
d  wild  swans  unmarked  between  Oxford  and  London 
for  seven  years.  In  eodem  Rot*  an'  16  R.  2.  p.  1.  num' 
39.  the  like  grant  of  wild  swans  unmarked  in  the  county 
of  Cambridge  to  B.  Bereford,  kt.  In  eodem  Rot*  an* 
1  H.  4.  p.  6.  num'  14.  A  grant  made  to  J.  Fenn,  to 
purvey  and  keep  all  wild  swans  unmarked,  ita  quod  d$ 
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A.  P.  1591  profictto  respondeat  ad  Scaccarium.  By  which  it  ap- 
pears that  the  king  may  grant  wild  swans  unmarked ; 
and  by  consequence  a  man  may  prescribe  in  them 
within  a  certain  place,  because  it  may  have  a  lawfiJ 
beginning.  And  a  man  may  prescribe  to  have  royal 
fish  within  his  manor,  as  it  is  held  in  39  £d.  5.  35.  for  the 
reason  aforesaid.  And  yet  without  prescription  thej 
do  belong  to  the  king  by  his  prerogative. 

^•T).t&9S.  Cro.  Elh.  125.  S5  Eliz.     A.  D.  15Q3. 

Trover  lies  Assnmpit.  The  plaintiff  declareth,  that  whereas  he 
hoiind'^and  it^'^^  possessed  of  a  grey- hound,  which  came  to  the  de- 
uced not  be  fendant's  hands  by  trover,  and  that  he  promised  to 
he  was  tame,  deliver  it  upon  request,  the  defendant  demurred  upon 

— AmastiflF,  (he  declaration. — Lee  argued  the  action  did  not  lie; 
a  hound,  a  i   .     ./f*  •  i      t  j 

Bpaniel,and  a  for  being  out  of  the  plamtifi  s  possession,  he  had  no 

hwwill'ukePfP^rty  in  it,  being /erar  naturas,  14  Eliz.  Dyer,  306. 
notice  of.  3 12  Hen.  8.  and  by  a  grant  of  omnia  bona  ct  catallay  a 
2  Leon.  283.  ^^S  P^^seth  not. — Tanfieldy  contra.  He  agreed  that  if 
s  Bro.  Ent  it  were  fera  nature  there  was  no  consideration  of 
8  pi.  4. 5  ^hc  promise,  but  a  dog  is  a  thing  that  is  tame  by  in- 
H^h^i-s'**'  dustry  of  man,  and  the  law  regardeth  it  as  any  other 
1  Saund.  84.  beast,  and  is  of  as  good  use :  and  there  be  four  kind  of 
5  ^wcn 'oi  ^^^*  which  the  law  regards,  viz.  a  mastiff,  a  hound, 
sCro.44.463  which  comprehends  a  grey-hound,  a  spaniel,  and  tum- 

con/.^  Cro!    '^^^'*  *^^  ^®  ^*^  ®^"  *  precedent  in  13  Hen.  7.  Roll. 

Jac.  463.  S3,  where  in  trespass  of  assault  arid  battery,  the  defen- 
dant justified  that  J.  S.  was  possessed  of  a  dog  u/  d^ 
bonis  propriisj  and  delivered  it  to  him  to  keep,  and 
that  the  plaintiff  would  have  taken  it  from  him,  in 
which  he  resisted  him ;  and  in  defence  and  custody  of 
his 'dog  he  beat  him,  and  the  hurt  which  he  had  was 
de  son  tort  demesne^  &c.  and  to  this  the  plaintiff  wa« 
put  to  answer,  and  said  de  son  tort,  &c.  which  proreth 
a  property  in  the  dog,  when  he  justifieth  the  beating  of 
one  in  defence  of  it.    2  Edw.  2. "  Avowry/*    A  re- 
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pleyin  lieth  of  a  ferret,  which  is  of  a  more  base  na-  A.  D,  1593. 
tare,  and  33  Eliz.  J.  S.  brought  trespass  for  taking  of  a 
blood-bound;  and  found  for  him,  and  he  recovered 
10^.  damages.  And  the  plaintiff  need  not  in  tins  case 
aver  the  dog  was  tame,  for  the  law  intends  it,  as  of  a 
horse.     And  it  was  adjudged  for  the  plaintiff. 

Owen's  Reports^  p.  20.  Eliz.  37.  A.  D.  1595. 

Grey  brought  an  action  of  trespass  against  Bartholo-  Fish  in  a 
mew;  the  case  was,  A  man  did  purchase  divers  fishes, R?"^  8^  ^^ 
viz.  carpes,  tenches,  trout.  Sec.  and  put  them  into  his  to  the  execu^ 
pond  for  store,  and  then  died.     The  question  was,  whe- J?^^  ^H^ 
ther  the  heir  or  the  executors  should  have  the  fish. — ST3.  and 
Popham.  The  heir  shall  have  the  deer  in  the  parky  and  ^29^  3^  qI 
by  the  same  reason  the  fish. — Clench.  If  the  fish  be 
€tolen  it  is  felony,  so  that  it  appears  there  is  a  property 
in  them,  vide  18  Ed.  4.  10  Ed.  4.  14.  2S.   Ass.  OS.  that 
stealing  of  tench  out  of  a  pool  is  felony,  by  which  it 
seems  they  are  but  chattels. — Popham.  The  book  is  so, 
and  so  is  the  law,  but  that  is  of  stealing  fish  out  of  a 
trunk,  or  some  narrow  place  where  they  are  put  to  be 
taken  at  will  and  pleasure ;  but  otherwise  it  is  where 
they  are  put  into  a  pond. — Fenner.  He  which  hath  the 
water  shall  have  tlie  fish.     And  Popham^  ex  assensu 
eirna,  gave  judgment  for  the  heir.     And  in  the  prin- 
cipal case  the  executors  did  take  the  fish  with  nets,  and 
the  heir  brought  a  trespass  and  adjudged  maintainable. 
See  what  chattels  executors  shall  have,  and  what  not^ 
in  21  H.  7.  26.   10  H.  7.  6.  and  30.  an  account  will 
lie  for  fish  in  a  fish-pond,  so  in  the  5  R.  S.  Waste 
97.  an  action  of  waste  did  lie  against  a  guardian  in 
chivalry,  for  taking  fish  out  of  a  pool,  by  the  statute  of 
Magna  Charta  ;  but  quare  if  it  lies  against  a  termor  or 
{[aaidian  in  socage  upon  an  account  for  fish. 

Cro.  Eliz.  p.  547.  38  Eliz.  A.  D.  1590. 


Action  upon  the  case.     Whereas  he  was  seised  of^Q  action  for 
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A.  D.  1596.  certain  lands  in  fee,  and  the  defendant  was  seised  of 
a  nuisance  other  lands  adjoining,  the  defendant  had  made  two 
aaainst'a'*  coney-burrows  in  his  lands  adjoining,  and  had  pat 
man  who  has  conies  in  them,  which  increased  to  a  great  number,  and 
vamoVor    "^^^t  into  the  plaintiflTs  land,  and  destroyed  his  com, 

damage  done ^^n J  made  it  barren,  whereby  he  lost  the  profits  of  hia 

by  conies.  *  ^  « 

S.  C.  Moor,   land,  and  therefore  brought  the  action.     The  defendant 

^*^^^^^^- pleads,  that  the  plaintiff's  bnd  was  late  parcel  of  the 
104.  b.  1  manor  of  D.  and  that  queen  Mary,  being  seised  of  that 
405/^ro.  "*anor,  granted  it  to  Sir  William  Peto,  and  granted 
Jac.  195. 9C9.  unto  him  to  have  warren  in  the  said  manor,  and  that  the 
966.^68.  2  plaintiff's  lands  was  conveyed  unto  him,  and  that  Sir 
Bac.  Abr.      William  Peto  barf^ained  and  sold  the  manor  to  (he 

618. 615.         ,  ^      ,      .  ,      .. 

9  Wils.  61.  defendant,  and  all  warrens,  &c.  thereto  appertaining, 
or  accepted  and  reputed  as  part  of  that  manor,  whereby 
he  justifies.  And  it  was  hereupon  demurred. — All  the 
justices,  without  argument,  resolved  that  the  plea  was 
ill ;  for  he  hath  shewn  a  warren  in  gross  in  the  paten- 
tee, which  is  not  conveyed  unto  him  by  the  bargain  and 
sale  ;  for  a  warren  is  not  parcel  nor  any  member  of  a 
manor ;  but  it  may  be  appertaining,  but  that  is  by 
prescription.  But,  Whether  an  action  upon  the  case 
lay  upon  this  matter?  was  the  only  question. — Ander- 
son. The  action  lies  not ;  for  although  one  hath  co- 
nies in  his  land,  he  hath  not  any  property  in  tbeo, 
because  they  Ije  fera  natura.  And  to  have  an  action 
Cro.  JaclQS.against  one  for  damage  done  by  savage  and  wild  crea- 
6h!^'^^^'  tures,  wherein  he  hath  not  any  interest,  and  they  can- 
not be  known  whether  they  come  out  of  his  land,  is 
unreasonable  r  he  who  hath  the  damage  thereby  may 
well  kill  them,  and  they  may  be  said  to  be  his  conies 
when  they  are  upon  his  lands  *.  And  if  other  men 
have  other  warrens  adjoining,  against  whom  shall  the 
action  be  brought?   Truly,  against  none  of  them.-: 

♦  See  22  and  23  Car.  2.  c.  5.  s.  6,  and  9  G.  U  c.  !i«.     • 
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Wdmslej/ J  accord.  For  the  pippertjr  of  thd  conies  is  not  A.  D.  15»6* 
in  any,  nor  can  any  man  so  keep  them,  but  that  they 
will  break  out  of  themselves;  which  is  reason  that  none 
can  hare  them  in  his  own  land,  unless  by  grant  from 
the  king,  or  by  prescription :  if  otherwise,  be  is  punish- 
able in  a  quo  zoarranto  ;  for  the  queen  hath  the  royalty 
in  such  things  whereof  none  can  have  any  property. 
This  cause  is  not  like  to  the  cases  put,  on  the  other 
side,  of  erecting  alimcrkiln,  dye-house,  or  the  like; 
for  there  the  annoyance  is  by  the  act  of  the  parties 
who  make  them ;  but  it  is  not  so  here,  for  the  conies  of 
themselves  went  into  the  plaintiflTs  land,  and  he  might 
take  them  when  they  came  upon  his  land,  and  make 
profit  of  them.     None  may  erect  a  dove-house  but  he 
who  is  lord  of  a  manor  ^  and  if  any  other  private  man  5  Co.  104.  b. 
erects  it,  it  is  punishable  in  the  leet  as  a  common 
nuisance;  but  no  action  upon  the  case  lies  by  any  pri- 
vate man  against  him  who  erects  it. — 2uod  Anderson 
ei  Beaumond  concesserunt.    And  they  said,  they  had 
seen  ft  to  be  inquired  of  before  the  lord  Dyer  at  the 
assises  as  a  nuisance.    And  this  case  is  not  like  to  other 
cases  which  were  put  of  nuisances ;  for  there  the  tort  is 
by  the  party  himself  who  doth  it ;   but  here  tlie  put- 
ting the  conies  into  his  own  land  is  not  any  torty  and  if 
there  be  any  wrong  it  is  by  the  conies  themselves,  who 
are  ferce  naturie ;    wherefore   it  is  not  reasonable  io 
pnnish  any  other. — Beaumond  agreed  with  the  other 
justices  in  omnibus. — Wherefore  afterward,  by  the  as- 
sent of  Owen  also,  it  was  adjudged  for  the  defendant. 
5  Co.  104.  b. 


Bedingfield  v.  Feake,  Moore's  Rep.  p.  909.  38  Eliz.  A.T>  1596. 

A.  D.  1596. 
It  was  held  that  if  a  park  has  payed  \0s.  for  all  tithes  S.  C.  Cto. 
and  is  afterwards  disparked,  and  sown  with  corn,  the  Gwilliin,t60. 
lOs.  only  shcdl  bepaid.    But  if  the  prescription  is  for  Owen,  r^. 
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A.T>.i596vthe  deer  and  the  hcrbaare  of  tlie  park,  and  not  for  llie 
ivhole  park,  and  the  park  is  afterwards  disparked,  and 
lown  with  corn,  the  tithes  shall  be  paid  in  kind  ;  so  if 
a  shoulder  of  each  deer  is  prescribed  to  be  paid  for  all 
tithes,  and  the  park  be  disparked,  tithes  shall  be  paid  in 
kind ;  if  the  prescription  be  to  pay  10s-  and  one  shoulder 
of  each  deer,  and  the  park  is  disparked,  tithe  shall  be 
payed  in  kind,  not  the  10^.  only,  as  has  been  adjudged, 
Mich.  21  and  22  Eliz.  in  C.B.  R^t.  404.  Sec  Ante, 
Num.  1186. 


A.D.  1597.  Noj/^s  Reports^  p.  60.  Eliz.  39. 

Debt  reserved  upon  the  lease  of  a  warren  of  conies. 
The  defendant  pleads  that  the  plaintiff  had  plowed  a 
field,  parcel  of  the  warren,  by  which  the  conies  had 
not  sufficient  pasture.— By  the  court  (absent  Ander- 
son) That  it  is  no  plea.  For  it  is  not  a  rent,  but  a 
seniory  in  gross,  due  by  reason  of  the  contract :  by 
which  the  entry  or  user  of  that  part  is  not  any  sus- 
pension. 

A.  P.  1597.  Heddey  v.  Welhouse.     Moore^^li.    S9  and  40  £/«• 

^  A.  D.  1597. 

Kcilwey,l38.  The  court  held  in  this  case  that  fairs,  markets,  UA^ 
and  free  warrens,  would  not  be  extinguished  by  the  soils 
coming  into  the  hands  of  the  crown,  together  with  tk« 
liberties,  bat  that  it  is  otherwise  in  the  case  of  waifS) 
estrays,  felons  goods  and  such  kind  of  liberties.  Yet 
quaere  if  it  be  so,  if  the  fair,  market,  or  warren,  com- 
mence by  charter,  and  not  by  prescription. 

A,  D.  1598.      Moyle  v,  Mai/le.    OwtrCs  Reports^  p.  66.  41  Elii* 

Koy,TO.S.C.  Moyle  brought  an  action  of  waste  against  Majte) 
and  declared  that  he  had  leased  to  him  a  manor  ^  ' 
^arreni  and  that  he  had  destroyed  a  coney-burxoiv 
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and  sobyeited  it^  and  assigned  other  wastes  in  cutting  A.  p.  J598. 
down  c^tain  thorns. — Williams.  The  action  of  waste 
will  well  lie ;  and  said,  that  a  warren  consisted  of  two 
things,  of  a  place  of  game,  and  of  liberty ;  and  to 
prove  that  a  waste  did  lie  for  a  liberty,  he  cited  the 
Statute  of  Magna  Charta,  cap«  5.  in  which  a  warren  is 
intended,  also  the  Statute  of  Marlebridge,  cap.  24.  and 
the  Statute  Articuli  super  Chartas,  cap.  18.  by  which 
statutes  it  is  evident  that  a  waste  does  lie  for  warrens, 
and  a  warren  is  more  than  a  liberty,  for  a  writ  lies 
Quaere  warrenamsuam  i/itravit;  and  by  the  12  H.  8. 
if  lessee  of  a  warren  does  break  the  pale,  it  is  a  waste* 
Also  if  lessee  of  a  pigeon-house  stop  the  holes,  so  that 
the  pigeons  cannot  build,  a  waste  doth  lie,  as  it  hath 
been  adjudged.  Also  if  lessee  of  a  hop-yard  ploweth 
it  up,  and  sows  grain  there,  it  is  waste,  as  it  hath  been 
adjudged.  Also  the  breaking  a  wearc  is  waste,  and 
so  of  the  banks  of  a  fish-pond,  so  that  the  water  and 
fish  run  oat.  To  all  which  cases  the  court  agreed,  ex- 
cept to  the  principal.  For  the  court  held  it  was  not 
waste  to  destroy  coney-burrows,  for  waste  will  not  lie 
for  conies,  because  a  man  hath  not  inheritance  in  them, 
and  a  man  can  haye  no  property  in  them  but  only 
possession,  and  although  by  a  special  law,  keepers  are 
to  pieserve  the  land  they  keep,  in  the  same  plight  they 
foand  it,  yet  this  does  not  bbd  every  lessee  of  land. — 
Walmsley.  The  subversion  of  coney-burrows  is  not 
iraate,  and  it  was  usual  to  have  a  waste  against  those 
who  made  holes  in  land,  but  not  against  those  who  stop 
theoi  up,  because  thereby  the  land  is  made  better. 
And  it  was  said,  that  to  dig  for  stones  was  a  waste, 
unless  in  an  ancient  quarry,  although  the  lessee  fill  it  up 
again.  And  Walmsley  said,  that  in  Lancashire  it  is 
waste  to  dig  marie,  unless  it  be  employed  upon  the 
land ;  and  said  it  was  not  waste  to  cut  thorns,  unless 
they  be  in  a  wood  stubbed  and  digged  up  by  the  roots ; 

[Kk] 


848  APPENDIX. 

A.  D.  1598.  but,  if  thejr  grow  upon  the  laud,  then  thejr  may  be 
stubbed,  and  it  is  no  waste.  But  to  cut  down  thorn- 
trees  that  have  stood  sixty  or  a  hundred  years,  it  is  waste. 

A.  D.  1600.         Bellew  v.  Langdon.    Cro.Eliz.p.  876.  43  Eliz. 
Conies  are        Trespass  for  breaking  his  close,  and  killing  there  two 
beasts  of      hundred  conies.     The  defendant  justifies,  for  that  he 

warren,ana  a  i_  i  «_ 

commoner  there  had  common  appurtenant  to  such  an  bouse  by 
titrdrivi*^  prescription ;  and  because  the  conies  were  there  da- 
them  ttway,  mage  feasant,  he  killed  them.  And  it  was  thereupon 
them/oMle-  demurred.— Oofl[/rey,  for  the  plaintiff.  That  it  is  noC 
stroying  their  any  plea ;    for  the  owner  of  the  soil  hath  interest  in 

buirowK,  da-    ,  .  „  ,  .,  v  xi. 

mage  fea^     them  against  all  strangers,  and  the  commoner  natn  no- 

r?"'*    ^tJL    thing  to  do  but  to  take  his  common  with  the  feeding  of 
v/weriy  a14<  •  *  m  M 

1  Jones,  13.  his  cattle  there,  and  he  ought  not  to  destroy  the  profit 
4W*  '  which  the  owner  hath  therein ;    and  as  the  owner  of 

1  Sid.  951.     the  soil  may  have  other  cattle  there,  so  he  may  have 

Yelv  lOS* 

143.    Cro.  conies,  and  may  make  fish-ponds,  and  the  commoner 

Jac.  195.  cannot  destroy  them.    22  Hen.  6.  pi.  59.     3  Hen.  6. 

Lut!  108.  pi*  55.    And  for  this  point  in  question,  it  was  adjudged 

s^Bl.  Com.  29  j;]i2,  i^^  Qld  v.  Cony  in  this  court,  that  a   com- 

2  Wils.54.  moner  cannot  justify  the  killing  of  conies  there,  &c« — 
354^°*     ^   '^^'j  ^  contra  y  that  it  is  a  good  plea ;  for  the  commoner 

hath  no  other  means  to  help  himself  but  by  killing  them, 
f6r  they  be  harmful  to  his  common,  and  dig  and  under- 
mine the  soil,  and  take  from  him  all  the  benefit  of  bis 
common,  if  he  suffer  them  to  increase ;  and  they  are 
such  creatures  whereof  no  man  hath  a  property ;  and 
being  esteemed  as  harmful  beasts,  the  commoner  may 
well  kill  them,  as  he  may  kill  foxes  or  other  vermin.  But 
all  the  court,  Popham  absente,  resolved,  that  the  plea 
was  not  good,  for  the  coney  is  a  beast  of  warren,  and 
profitable  as  deer  are,  and  are  not  to  be  compared  to 
Sec  the  case   vermin ;    and  therefore   the  keeping  of  them  by  the 
MaSh^^.'  ''"<>^'*«^  <>f  ^^^  soil  is  lawful,  and  the  kUling  them  unlaw- 
Burr.  259.     ful,  and  not  justifiable.    And  it  Tf  a9  adjudged  for  the 
plaintiff. 
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■ 

Eiix.     Siwille^s  Reports^  53.  A.  P.  16OO. 

It  was  clearly  held  by  the  officers  of  the  queen's  The  king  is 
Exchequer,  that  she  should  have  by  her  prerogative,  fu *'i^®^*u°r 
after  the  death  of  every  bishop,  a  palfrey,  a  basin  and  a  bishop  to 
cwcr,  and  a  kennel  of  hounds.     And  a  process  was  is-  hfs^^ennetof 
sued  against  the  administrator  of  the  bishop  of  Litch-  hounds,  &c. 
field  and  Coventry.     It  appears  from  what  was  said, 
that  he  compounded. 

Holland  v.  Heale.  Noi/*sReportSyp.  108.  I  Jac.  1.  A,  D.  1608. 
A  libel  in  the  Spiritual  Court  for  the  tithes  of  pil« 
cbards  takei^,  in  the  sea ;  and  now  the  party  had  a 
prohibition,  upon  a  surmise  that  the  custom  there  is,  that 
ihe  owner  of  the  fisher-boat  hath  one  moiety  of  the  fishes, 
and  the  fishermen  the  other  moiety  ;  and  that  the  owner 
liath  used  to  pay  the  tenth  of  his  moiety  in  discharge  of 
all,&c.  And  itwasheldbythecourttobeagoodsurmise. 
For  by  the  common-law  the  parr »n  cannot  have  the 
tithes  iff  fishes  taken  in  the  sea,  because  it  is  not  within 
any  parish.  And  then  when  the  parson,  by  the  cus- 
tom, ought  to  have  the  tithes  of  them,  he  ought  to  take 
them  according  to  the  custom. '  And  that  the  tenth  of 
the  moiety  may  be  a  good  discharge  of  the  whole.  And 
the  parties  went  to  issue  upon  the  custom  in  Comhill. 

Sharpev.  Sharpe.  Not/^s  Reports^  pA^S. 
A  prohibition  was  prayed  upon  a  suit  in  the  Spiri- 
tual Court  for  tithes  in  kind  of  a  park  now  converted 
into  tillage,  upon  a  surmise  de  modo  decimandi,  to  pay 
a  buck  and  a  doe  for  all  tithes.  And  allowed  by  the 
court  and  agreed. 

1.  Although  that  they  axe  f eras  natunty  yet  they  may 
be  ghren  for  tithes.    So  to  pay  feasants,  &c. 

2.  Although  they  are  not  tithable  of  themselves,  yet 
Ih^  oiay  be  given  for  modus  decimandi  ;  as  a  great  tree 
may  be  given  for  tithe  of  trees  tithable. 

3.  That  that  is  a  discharge  to  the  very  soil,  and  the 

[K  k  2] 
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A.  D.  1603.  park  is  not  but  a  liberty,  and  Ae  owner  may  furnish  it 
witli  game,  when  he  please.     But  after  a  consultatioa 
was  granted,  because  the  surmise  was  not  proved  withm 
the  six  months.    So  adjudged,  H.  6  Jac.  C.B.  the 
vicar  of  Clare  in  Suffolk,  who  sued  for  hops.    And 
there  also  a  prohibition  was  granted  upon  such  a  sur- 
mise.    But    after  a  consultation  was  granted  in  that 
case.     For  the  modus  decimancU  was  alledged  for  dis- 
charge of  tithes  of  hay  and  herbage,  and  not  of  all 
fithes,  where  the  libel  was  for  tithes  of  hops.    And 
Cook,  Chief  Justice,  vouched  one  Shibden's  case,  That 
^uch  a  modus  decimandi  generally  for  the  park,  is  not 
good,  if  it  be  disparked.     But  it  shall  be  particularly 
for  all  acres  contained  in  the  park. 


A.  I).  1604.  WadhuTsi  v.  Damme.  Cro.  Jdc.  p.  45.  2/flC  !• 
J  a  trespass  a  Trespass  ;  for  th8*iat  Etonbridge,  in  the  county  of 
\("S^"c^^^'  Kent,  he  killed  his  dog,  being  a  mastiff  dog.  The  de- 
«^"  »t  ^Jj^^j^ca^'  fendant  pleads,  that  Sir  Francis  Willoughby  was  seised 
"reverse  the  in  fee  of  a  warren  in  D.  within  the  same  county,  whereof 
P^^V?^        he  is  and  then  was  warrener,  and  that  his  dog  was 

WQlCu  It  /"J 

•drises.-A     divers  times  killing  conies  thercf ;  and  therefore  he  nnfl- 
.PtifrkiU-^  ing  him  there,  tempore  quo,  &c.  running  at  conies,  he 
ling  a  mastiff  there  killed  him,  absque  Aoc  that  he  is  guilty  at  Eton- 
walren,  to     bridge  prout,  &c.    And  it  was  thereupon  demurred, 
prevent  his  .      pjrst,  Because  he  traversed!  the  place  only,  and  deth 

destroying  ,,      ,         , 

the  couies.—  not  traverse  all  other  places. 
9  Roll.  Abr.       Secondly,  For  the  matter  of  the  justification. 
Co.  Lit.  282.      But  all  the  court  held,  that  the  traverse  wasgoodj 
3  I^v" 28. 35.  when  his  cause  of  justification  is  local,  and  that 
1  Sid.  336.      needed    not  alledge  any  more  than  that  place.    ^ 
Cro.  Car.48V.  that  the  matter  of  justification  is  good  ;  because  it  b«"^S 
^.  Co™-  ^»S-  alledged  that  the  do^  used  to  be  there  killing  conies,  it 
4Bac.AlT.79.is  good  cause  fur  tlie  killing  him,  in  salvation  w 
i74!tti)3.'*^'    *^°°^«s  >  ^**'^»  Jiaving  us«d  to  haunt  the  warren,  ke  cW 
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fiot  othef  wise  be  restrained. —  Yelvcrlon  daubtcd  Ihereor,  A.  D.  1G04, 
because  it  is  not  alledged  that  the  master  was  sciens  of  Douzl.  747. 
that  qiality,  or  had  warning  given  to  him  thereof. —  ^^^o^^o-^ 
Popham.  The  common  use  of  England  is,  to  kill  dogs  5  Aune,  c. 
and  cats  in  all  warrens,  as  well  as  any  vermin ;  which  G(»  1  r  11 
shews  that  the  law  hath  been  always  taken  to  be,  that  and  I6  Geo. 

they  may  well  kill  them :  so  the  justification  is  good. — ' 

Wherefore  it  accordingly  was  adjudged  fpr  the  defen- 
dant. 

Molineux  v.  Molineux.     Ctq.  Jac.  p.  14G.  4  Jac.  I.    A.  D.  J607. 

It  was  moved,  that  an  ejectment  lies  not  of  a  piscary ;  An  ejectment 
and  it  doth  not  appear  in  what  yill  the  piscary  is,  and  J^'^  a'piscar ' 
damages  are  entirely  given«-r-The  court  as  to  this  point  1  Roll.  Ab. 
was  doubtful ;  but  to  avoid  question  therein,  the  plain*  yelv.  143. 

iiiF  released  his  damacres  totally,  and  his  action  ^z/oaJ  ^?:L)t-^* 

*u      •  A'x.  a\'    '.a         *  f     *!,         -1      *8A^«d.2rr. 

the  pucary,  and  had  his  judgment  for  tqe  residue.*  Doug).  305. 

The  like  judgment  was  given  this  Term  in  another  ^^^''•^^PM- 

VLction  cpncemjng  the  same  title,  where  the  same  special  adjudged  on  a 

verdict  was  found,  between  Fretchvile  v.  Molineux ;  JJ^J^^^^^^"^*"* 

hot  none  of  these  exceptions  were  taken  therein.  Where-  492.    See 

tee  it  was  adjudged  for  the  plaintiff.  9i<i  and  Sid. 

416.  that  it 
*  As  to  this  point,  s«e  1  Roll.  Abr.  784.    2  Bulst.  88.    3  Leon,  will  not  lie 
128.    Stjle,  50.  de  pannagio. 


Ladi/   Russell  v.   Eart  of  Nottingham.     4  Jac,   1. 
Moore  Rep,  787.     A.  D.  1607. 
In  the  Star  Chamber,  it  was  agreed  by  the  judges  in  Park-keeper 
this  case,  that  if  the  keeper  of  a  park  cuts  down  the  SfiJ]*""*  ""^ 
trees,  or  takes  in  so  much  of  the  herbage  for  agistment, 
that  he  does  not  leave  sufficient  for  the  deer,  he  forfeits 
hb  office.     So  too  if  a  man  has  the  herbage  of  a  park, 
and  surcharges  the  park  with  so  many  cattle  that  the 
deer  have  not  sufficient  sustenance,  he  is  a  trespfisser. 

The  Case  of  Leicester  Forest.  Cro.  Jac.  p.  156.         A.  D.  I603. 
Note.    This  term  all  the  justices  and  barons  met  at  The  twelve 
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A.D.  16  08.  Serjeants*  Inn  to  confer  of  matters  upon  the  fottowing 
judges  arc  tiie  questions  concerning  the  forest  of  Leicester,  by  the 
form^iunof^^^g*^  command ;  the  forest  being  the  king's,  in  right  of 
1*7'  his  duchy  of  Lancaster. 

dinst.  1S5.         «  ,,r,     ,  .  /%  ,    -  *.       X 

1  Bl.  Com.  First,  Whether  the  owners  of  woods  in  a  forest  or 
la^Co  33  b  ^'^^^^^j  ^  ^^^  hands  of  a  subject,  may  fell  them  at  their 
Jenkins's  7th  pleasure  without  licence,  and  keep  them  incoppiced  as 

siT.S.'^C.^*   long  as  they  please  ? 

Secondly,  whether  the  owners  of  land  within  snch  a 
forest  might  erect  lodges  for  warrens,  or  make  coney- 
burrows,  or  keep  sheep  there  ? 

Thirdly,  Whether  they  who  affirm  that  they  have 
parks  within  such  a  forest  by  charter  or  prescription, 
which  have  lain  open  for  forty  years  or  more,  may 
now  enclose  (hem,  and  keep  them  enclosed  as  parks  ? 

Fourthly,  Whether  deer  coming  out  of  the  forest  into 
such  enclosed  grounds  may  be  killed  by  the  owners  of 
such  grounds  ? 

And  upon  these  question,  the  counsel  of  both  parties 
being  there, 
A  forest  is  First,  They  all  held,  that  a  forest  may  well  be  in  the 
forei^laws  ^  ^^^^^  of  a  subject,  and  shall  be  used  as  a  forest,  if  flie 
but  not  a  king  gives  authmty  by  express  words,  for  the  admini- 
both  may  be  stration  of  justice  there,  and  for  his  justices  to  come 
granted  to  a  (here  :  and  if  such  £rrantee  miffht  have  commission  in 

subject.  ,  ,1 

Co.Lit.  333.a.  such  cases  to  use  and  have  officers  of  a  forest,  then  it 
4  Inst.  398.  gjjgjjj  continue  a  forest  in  the  hands  of  a  subject ;  other- 
Manw.  40.  wise,  without  such  liberties,  it  is  but  a  chase,  being  U| 
12  Co.  33  ^*the  hands  of  a  common  person.    And  Popham  said, 

that  he  had  seen  such  liberties  of  a  forest  granted  in  that 

manner. 
The  grantees     Secondly,  they  all  held,  that  in  such  forests  or  chases 
chase  may  fell  0^^^  ^^  ^^e  hands  of  a  common  person),  those  who  are 
the  wood       owners  of  woods  may  cut  them  down  at  their  plea8aie» 

without  no-       .  i_  .  r  w 

tice  to  the  without  licence  or  view  of  the  foresters,  but  yet  in  such 
4*i^su'398  s  ^^'^^'^  as  they  ought  always  to  leave  sufficient  wrt  for 
BL  Rep.  927.  the  deer  there. 
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Thiidly^  They  all  held,  that  they  may  prescribe  to  A.  D.  j5n8. 
have  warrens,  or  to  keep  sheep  in  forests,  although  they  jcnkin^  sie 
were  in  the  king's  hands ;  but  without  a  special  pre-  S.  C.     ' 
scription  it  cannot  be :  and  in  such  case  of  prescrip-  sheep-"alk9 
tion  for  warren,  although  it  had  not  been  used  for  divers  l^  *"•  ^'^^h 

./,  •     1.    1    '^  1  X  .     .  forests  may  be 

years,  if  ne  iiad  U  by  grant,  or  can  prove  it  by  pre-  prescribeci 
scription,  a  non  user  is  no  cause  of  forfeiture  thereof.  ^"^^^  Ji»»d  they 

O  O'  r»  J  ^""^  ^^^  '^'^" 

— ^But  Sir  Edward  Coke  said,  it  had  been  adjudged*,  ^eited  by  non 
(hat  the  non  userof  a  fair  or  market,  or  courts,  or  such  "*^'*  iijl!Vf  ^ 
like  liberties,  wherein  the  subjects   have  interest  for  ^^irs^market^, 

au  •  £a  •     ^.         .  ^or  courts,  is  a 

tiieir  common  profit  or  common  justice,  is  cause  of  cause  of  for- 
seizare  of  them  :  but  the  non  user  of  parks  or  warrens,  ^'^^^"re,  for 

tuc  suDiects 

or  such  like,  which  are  to  the  profit  only  or  plea&ure  of  have  an  in- 
the  owner,  is  not  any  cause  of  their  loss  or  forfeiture,  ^^^^l^  ^hM^^ 
And  he  said,  it  was  adjudged  about  18  £liz.  in  the  Post.  454. 
case  of  Lord  Hatton  in  the  King's  Bench,  upon  demurrer,  ^i^  \^^  ^*  ** 
that  one  mieht  well  prescribe  to  cut  down  his  woods  in  ^  l^'-^^t-  S98. 

.  F.  N   B  2S0. 

a  foiesi,  being  in  the  king's  hands.     Which  Popham^Koil.  Abr. ' 
aflkmed  ;  but  said,  it  was  adjudged  otherwise  about  the  ^7^*    h^"^i!' 
same  time  in  the  Exchequer.    Also  they  held,  that  if  p.  a.  ii4. 
(Hie  hath  a  warren  or  charter  in  all  his  manor,  he  may  j^^^h freeway 
erect  a  lodge,  or  make  coney -burrows  in  any  place  of  ren  by  charter 
the  manor  at   his  pleasure ;    but  if  he  claims  it  by  j^affe,^or 
prescription,  he  ought  to  make  the  coney-burrows  in  inake  bur- 
nich  places  wherein  they  have  been  used,  and  not  in  pan  or  the 

others.  manor;  but  if 

by  pr^crip^ 

Fourthly,  They  held,  that  parks  being  laid  open  to  tioo,  in  the 
forests  for  forty  years,  may  yet  be  enclosed  agab ;  and  ^^^  ^^^ 
thev  may  kill  any  deer  which  come  therein.  4  Inst.  898. 

Fifthly,  That  enclosures  cannot  be  in  forests  or  chases  p^^g^aid    ' 
unless  with  low  hedges,  which  may  not  disturb  the  open  to  fo- 
game.     Afidrdthough  enclosures  have  been  continued  ^^^^  i^^^^ 
for  forty  years  together,  if  they  were  not  before,  that  agam.     ^^ 
ihej  may  well  be  destroyed  and  laid  open.  chases  can- 

^  _,     ^ .  not  be  en- 

♦  See  Mr.  Hargrave's  note  (15)  Co.  Lit.  118.  closea. 

See  2  Com.    Dig.  tit.  <<  Chase.'' 
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A.  D.  1608.  Jenkins's  Eighth  Ceniyry,  p.  316.  case  6. 

5  Jac.  S.C.  A  subject  may  hare  a  fore$t  by  the  king's  grsuit,  if 
de  Leicester*  the  king  grants  that  he  shall  have  the  officers  necessary 
Forest.  in  forests,  for  the  administration  of  justice,  by  special 

scripcion,Qtto^<^^^S'  otherwise  it  is  only  a  chase.  The  owners  of 
Warranto,     wood  in  a  forest  may  fell  wood  without  licence,  or 

By  all  the  .  ^      ^  ,  -^    ,  ,  ,  «.  .    x 

judges.  View  of  a  forester ;  but  they  ought  to  leave  sttfficieni 

C  ^1!  t  115  ^^^^  ^^^  ^^^  ^^^'  ^  prescription  to  have  a  wancn 
2  Cr.  1^5.  there,  or  to  have  common  for  sheep  there,  is  good.  A 
t  Crt'si  1.  non-user  for  forty  years  of  parks  or  warrens  claimed  bj 
prescription  in  forests,  is  not  a  good  ciiuse  for  seising 
them  ;  it  is  for  fairs  or  markets.  If  a  park  within  a 
forest  be  disparked  for  forty  years,  being  aparkbefifft, 
it  may  be  enclosed,  and  shall  be  reputed  out  of  the  fo- 
rest :  and  if  enclosures  within  a  forest  continue  for 
forty  years ;  yet^  if  they  were  not  before,  they  may  be 
demolished.  Enclosures  in  forests  ought  to  be  with  a 
small  hedge  and  ditch,  so  that  the  game  there  ^lay  not 
be  hindered  to  range. 


Iladesden  v,  Grt/s&eL     Cro.  Jac.  p.  195.  5  Jac.  1. 

SrJSK  Trespass ;  ^yherefore  he  broke  his  close,  caUed  "  The 
make  bur-     Heath,"  at  Lay  ton  Bttssard,  tl^e  1 1th  December,  4  Jac 

co^mori*and  ^* "  ^^^^^^  ^he  same  day,  liberam  warrennam  of  tte 
stock  them  plaintiffs  at  Layton  predict,  intravit^  and  took,  killed, 
and  therefore  ^"^  carried  away  conies.     The  defendant  pleads  to  all 

a  commoner  the  trespass,  except  the  entry  into  the  close  called  "  The 
cannotjustify  ,•,,,.,  ,       ,      .  i.       i    i  i. 

chasing  them  Heath,    not  guilty  :  as  to  that  he  justifies,  for  that  ue 

there  as  da-  ^^s  seised  in  fee  of  a  messuage  and  land,  and  had  com- 
buiiftheiord  mon  by  prescription  appertaining  thereto,  intbeplac^ 
coIS^^'he^  where,  and  that  he  was  ready  to  use  his  common  ;  and 
may  have  an  many  conies  being  there  damage  feasant,  and  spoiling 
the  disturb-  *^^  grass,  he  entered  to  chase  them  out,  lest  they  should 
ancc.  increase,  &c.     Whereupon  the  plaintiff  demurred.— 

i43.andBro.  After  argument,  the  court  adjudged,  that  the  plea  was 
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not  good  ;  for  a  comraoner  hath  nothing  to  do  Tvith  the  A.D.  I6O8. 
land  bat  to  put  in  his  cattle,  and  may  not  meddle  with  c.Gould,ao8- 
anj  thing  of  the  lord's  there ;  and  as  the  lord  may  have  L^"^^^'  ^^* 
great  beasts  there,  so  he  may  have  beasts  of  warren,  and  F.  N.  B.  86. 
the  commoner  cannot  destroy  them.     F.  Nat.  Br,  121.  g  J^on^'goi^' 
And  if  the  lord,  by  reason  of  them,  should  surcharge  ^  Wod.39. 

.,  ii*i*/<i>  1  1.  Cro.Eliz.8d8. 

the  common,  and  deprive  hun  of  his  common,  he  ought  1  ^i±  251. 
to  have  his  remedy  by  assise,  or  action  upon  the  case ;  ^'ij.^p^^^* 
but  he  may  not  kill  the  conies,  no  more  than  he  may  S40. 
kill  any  other  beasts  of  the  lord's  ;  and  so  long  as  conies  ^  ^"^^'  ^^^ 
are  in  the  lord's  own  land,  the  lord  hath  property  in 
them,  and  may  say  cuniculos  suos  (a)  ;  but  when  they  («)3  Lcv.227, 
go  out,  he  hath  no  longer  property  in  them.     22  Hen.  cro.Car.553. 
6.  pi.  59.     10  Hen.  6.  pi.  13.     46  Edw.  S.  pi.  2.     S 1 K^".  Ab.  " 
Hen.  6-  pi.  55. :  and  therefore  they  being  in  the  lord's  7  co.  17. 
land,  the  commoner  may  not  meddle  with  them;  uor^^**^®P^^- 
ougbt  he  to  come  there  but  to  use  his  common  :  then  1  Ld.  Ray. 
when  he  shews  that  his  intent  was  to  enter  to  chase  the  ^^5*  ,  ^,^9 
conies^  that  entry  is  tortious.     Wherefore  it  was  ad- 
judged for  the  plaintiff* 

Note,  At  the  first  motion  the  court  was  of  opinion 
against  the  plaintiff,  that  a  commoner  might  destroy 
conies,  for  they  are/er«  natura.     But  afterward,  upon  W  Cro.  ^ix. 
better  consideration,  and  upon  view  of  a  precedent  be-  \  Roll.  Ab. 
tween  Bellew  and  Langdon  (6)  in  this  court,  and  for  the  J^r^Q^^ 
reasons  before  recited,  all  the  justices,  upon  the  second  Marshall,  1. 
motion,  adjudged  for  the  plaintiff;  and  it  was  resolved  c^qq'    '^' 
accordingly.  ^  ^Vils.  54. 


GresMv.Hodiesden.   Yeherton's  Reports,  p.  US.      A.  D.  I60Q. 

Robert  Gresill,  the  plaintiff's  father,  was  seised  in  fee  Case. 
of  an  house  and  1000  acres  of  land,  &c.  and  he  and  all  rowsf'&c.^' 
they  whose  estate,  &c.  have  had  for  them  and  their  made  io  the 
fanners   common  appurtenant  for  all  cattle,  levant  and  ^nd  continu- 
^ouchant  in  a  place  called  The  Heath,  withinthe  manor  c«l.in  the 
of  Leighton  Bi(ssard,  as  appurtenant  to  the  messuage.,  2  Roil.  Rep. 

- '  546. 
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A.  D.  1609.  &c.    The  defendant,  owner  and  lord  of  the  manor, 
erected  an  house  on  the  common,  and  also  made  coney- 
burrows  in  the  said  common,  called  The  Heatb.    Ro- 
bert died,  wherebj  the  messuage,  &c.  descended  to  the 
plaintiff,  and  he  brought  an  action  on  the  case  against 
the  defendant  for  erecting  the  said  house,  and  makij^ 
the  conej-burrows  in  the  time  of  his  father ;  and  de- 
clared, that  by  the   increase  of   the  conies  in  those 
burrows  the  plaintiff  had  lost  his  common  after  the 
death  of  his  father.     And,  per  Curiain,  the  action  well 
lies ;  for  although  the  defendant  has  not  made  anj  new 
erection,  nor  new  burrows  in  the  plaintiff's  time,  yet  his 
suffering  the  conies  to  increase,  and  the  house  to  stand, 
Cro.  £1.403.  is  a  new  tort  to  the  heir,  for  which  he  may  have  an 
Saftao/**  action,  like  the  case  15  El.  Dy.  319.  where  the  turning 
Lilly  £atr.    of  a  cock  for  the  water  and  using  of  it,  although  it 
was  set  and  fixed  long  before,  was  adjudged  a  new  diver- 
sion.    Yelverton  of  counsel  with  the  defendant. 

A.  D.  iflio.  Sir  Jerome  Horsey  «.  Hagberton.   Michaelmas  Term^ 

7  Jac.  1.     Cro.  Jac.  p.  229. 
A  commoner     Trespass.     Upon  demurrer,  the  question  was,  Whe^ 
stray  coney.  ^^^  ^  commoner  may  cast  down  and  fill  up  coney-bur- 
burrows        rows  which  were  made  in  the  common  waste  where  he 
made  in  the  . 

common.       was  to  have  common  ? — ^And  this  being  pleaded  m  jus- 

^BiS  t^iifi  ^^fi*^**®'**  *^d  demurrer  thereupon,  it*  was  resolved  and 
2  Mod.  66.     adjudged,  without  argument,  that  the  commoner  had 
1  Bur.  262.    ^^  ^^y  other  interest  than  to  take  the  common  by  the 
feeding  there  of  his  cattle,  and  may  not  destroy  the  co- 
nies nor  coney-burrows.     Wherefore,  without aijjpuAent 
it  was  adjudged  that  the  plea  was  not  good. 

^'  P'  ^^^^'  The  Case  of  the  Royal  Piscary  of  Banne,  8  Jac.  h 

Daty's  Reports,  65.    A.  D.  161 1 . 
In  the  river  of  Banne  in  Ulster,  which  divides  the 
county  of  Antrim  from  the  county  of  Gohaine,  about  two 
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leagues  from  the  sea,  where  there  is  a  nayigable  stream,  a.d.  leii. 
there  is  a  rich  piscary  of  salmon,  which  was  part  of  an 
smcient  inheritance  of  the  crown,  as  appeals  from  many 
pipe-rolls  and  surveys,  where  it  is  found  to  be  a  several 
piscary,  but  now  is  granted  by  the  king  to  the  city  of 
JUndon  in  fee-farm.  The  profit  of  tbb  piscary,  for  the 
space  of  300  years  since,  was  shared  among  the  Irish 
loids,  who  invaded  and  seized  on  the  possessions  of  the 
mrown  in  Ulster,  and  forcibly  kept  possession  of  the 
territory  adjoining  the  said  river  of  Banne,  even  to  the 
Jstyear  of  our  present  sovereign  lord  the  king. 

In  the  1st  year  of  James,  Sir  Randal  M^Donel  ob- 
tained a  grant  to  him  and  his  heirs,  by  letters  patent,  of 
the  territory  of  Rout,  which  is  parcel  of  the  county  of 
Antrim,  and  adjacent  to  the  river  Banne,  in  that  part 
where  the  said  piscary  is,  and  has  ever  been.  In  the 
letters  patent  the  king  grants  to  him  <<  all  castles, 
messuages,  tofts,  mills,  dove-hou8es^  gardens,  orchards, 
Jands,  meadows,  grass  grounds,  pastures,  woods,  under- 
woods, rents,  reversions,  and  services,  fisheries,  fishings, 
waters,  and  water-courses,  ftc.  and  all  other  heredita- 
ments in  or  within  the  said  territory  of  Rout,  in  the  county 
of  Antrim,  excepting  and  reserving  to  ourselves,  heiis 

I  and  successors  three  parts  of  the  fishing  of  the  river  of 

I  Banne." 

Upon  this  grant  Sir  Randall  Mac  Donel  petitioned  the 
lord-deputy  for  quiet  possession  of  the  fourth  part  of  the 
said  piscary,  which  at  that  time  was  sequestered  by  a 
special  order  of  the  council-table.  The  lord*deputy 
being  advised  by  the  attorney-general.  That  no  part  of 
that  piscary  passed  to  Randall  M^Donel  by  the  grant, 
iookthe  opinion  of  the  chief  judges,  being  of  the  privy- 
oooncil ;  who,  in  view  df  many  pipe-rolls  in  which  this 
piscary  is  found  as  several,  by  inquest  as  parcel  of  the 
ancient  inheritance  of  the  crown,  and  on  consideration 
•f  the  grant  so  made  to  Sir  Rundall  M'Donel,  oertifj 
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A.D.  igii.  their  opinion  and  determination,  That  no  part  of  the 
said  piscary  passed  to  Sir  Randall  M^Donel,  by  the 
aforesaid  letters  patent.  And  in  this  case  many  points 
were  raised  and  determined. 

First.  That,  although  the  rule  of  the  civil  law  is, 
<<  That  rivers  and  ports  are  public  property,  and  theic- 
fore  every  one  has  a  right  of  fishing  in  ports  and  rivers^'* 
as  is  laid  down  in  Bract,  lib.  2.  cap.  12.  yet  by  the 
common  law  of  £ngland  a  man  may  have  a  proper  and 
several  insterest,  as  well  in  the  water  or  river  as  in  a 
piscary ;  and  by  this  a  water  can  be  granted,  11  R*  9t 
Plo.  Comment.  154.  a.  If  one  grant  to  another  his 
water,  the  piscary  will  hereby  pass,  because  it  is  in^ 
eluded  in  the  word  ^<  water."  And  in  N.  Brev.  123.  the 
quod  permittat  lies  in  free  fishery  in  this  form  ;  ^'  Com- 
mand A.  that  he  permit  B.  to  have  free  fishery  in  the 
water  of  A.  in  N."  Which  shews  that  A.  had  an  in^ 
terestin  the  water. 

Piscary  also  lies  in  grant,  and  in  tenure,  and  by  grant 
of  this  the  soil  passed .  For  in  the  40th  year  of  Edward 
3. 45.  the  Monstraverunt  lies  for  a  fishery,  that  it  con- 
tains the  land  and  demesne :  for  otherwise  a  distress 
cannot  be  taken  in  it,  as  it  is  remarked  in  Plow.  Com- 
ment. 154.  a.  vid.  S4.  As.  p.  11.  A  grant  of  fishery  in 
the  rever  Tese  to  the  abbot  of  Rivaux,  save  the  mill- 
pool.  Also  a  piscary  is  demandable  by  praecipe,  N. 
Br.  fol.  2.  c.  And  assise  lies  for  a  fishery,  N.  Br.  179. 1. 
for  a  man  can  have  an  estate  of  freehold  in  a  piscary, 
Fitz.  Ass.  422.  in  the  reign  of  Edw.  1.  in  an  assise  of 
nuisance,  the  plaintiff  complains,  that  by  the  raising 
of  a  dam,  he  is  disturbed  of  his  fishery ;  ezcepttcKi 
was  taken  to  the  count,  that  no  freehold  was  thereby 
assigned,  to  which  a  piscary  was  appendant,  and  there 
it  is  said  that  piscary  is  a  freehold  in  itself,  in  which 
there  is  no  occasion  to  shew  to  what  freehold  it  is  ap« 
pendant. 
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Sec  also  Fitz.  Ass.  427. 12  Hen.  3.  Aji  assize  of  ftee^  A.  P.  i6n. 
hold,  <^  and  complains  of  a  piscary  and  recovers.  Also 
a  man  can  make  a  bailiff  of  his  piscary,  1 1  Hen.  7. 20.  a. 
10 JHen.  7. 24.  b.  Nat.  Brev.  88.  h.  Vide  also23  Hen* 
3.  Brook  Ass.  450«  and  34  Ass.  pi.  11. ;  and  again  tithes 
are  due  from  the  produce  of  rivers,  Linwood,  fo.  101. 
(as  yet  fish  was  not  offered  in  sacrifice,  Tho.  Aquin,  I. 
8.  2.  102.)  and  there  is  a  Note  in  Linwood  above,  that 
says,  '<  A  river  is  a  constant  flow  of  water,  but  the 
streams  is  properly  the  water  itself.  And  the  gloss  of 
this  rule  of  the  civU  law  above  mentioned  is  this :  tho 
stream  itself,  unless  it  change  its  source,  always  remains 
in  the  same  place,  but  the  running  water  is  common, 
because  it  does  not  remain,  but  runs  to  a  distance  be- 
yond the  boundary  of  its  stream,  till  at  length,  perhaps 
it  reaches  the  sea. 

Secondly.  There  are  two  species  of  rivers,  the 
navigable  and  not  navigable ;  erery  narigable  river, 
so  high  that  the  sea  flows  and  reflows  into  it,  is  a  royal 
rirer,  and  the  fishery  in  it  is  also  a  royal  fishery  and  be- 
loi^  to  the  king  by  his  prerogative  :  but  in  every 
other  river,  not  navigable,  in  the  fishery  of  such  river 
the  terrae  tenants  ex  utrique  parte,  have  of  common 
right  an  interest.  The  ground  on  which  the  king 
posseses  an  interest  in  navigable  rivers,  where  there  is 
a  flux  and  reflux  of  tide,  is  that  such  river  partakes 
of  the  nature  of  the  sea,  and  is  called  a  branch  of  the 
sea,  so  far  as  it  flows,  22  Ass.  p.  93.-8  Ed.  2.  Fitz,— 
Tit.  Corona^  399.  The  sea  also  is  not  only  under  the 
dominion  of  the  king,  as  is  said^  6  R.  2.  Fitz.  Protec* 
tion,  46.  "  The  sea  is  of  the  king's  legeance,  as  of  ^ 
the  English  crown  :  but  is  also  his  own  proper  inhe- 
ritance, and  by  it  the  king  shall  have  the  land  which 
is  gained  out  of  the  sea,  Dyer,  15. — Eliz.  226.  b. — 
22  Ass.  p.  93.  The  king  also  shall  have  the  great 
produce  of  the  sea,  whales,  and  sturgeons,  &c.  which 
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A.  D.  iflii.  are  royal  fish,  and  no  subject  can  have  them  trithout 
special  grant  of  the-  king  Prarogative.  Regis,  c.  11. 
•  Stanford,  37,  38.  Bracton,  lib.  3.  c.  3.— 39  Kdw.S. 
35.  a.  And  the  king  shall  have  wild  swans  as  royal 
Yolatilia  over  the  sea  and  its  branches.  The  case  of 
the  swans  in  the  Seventh  Part  of  Lord  Coke's  Re- 
ports. So  wreck  of  the  sea  is  a  royal  perquisite,  5 
Coke,  107.  Sir  Henry  Constable's  Case ;  and  upon 
this  account  before  the  Stat,  of  18  £dw.  3.  no  sub* 
ject  can  pass  beyond  the  sea,  without  special  leave  of 
the  king ;  but  it  is  there  enacted  that  the  sea  is  open 
to  all  merchants.  And  all  ports  and  havens  which  are 
the  doors  and  gates  of  the  kingdom,  appertain  to  the 
king,  inasmuch  as  he  is  the  keeper  of  the  wh<de  realm,  and 
Fitz.  Nat.  Br.  1 13.  a.  The  king  is  bound  of  right  io 
protect  and  defend  his  realm ,  as  well  against  the  sea 
as  against  his  enemies,  and  that  the  king  has  the  same 
prerogative  and  interest  in  the  branches  of  the  sea,  and 
navigable  rivers  where  the  tide  flows,  as  over  the  high 
sea,  is  manifest  by  many  authorities  and  records ;  as, 

1st,  The  king  by  his  letters  patent  makes  the  high 
admiral  of  England,  and  grants  to  him  not  only  Jons' 
diction  and  power  to  decide  maritime  causes^  but  ^^  all 
goods,  waifs,  flotsam,  litzain,  and  ligan,  and  all  goods, 
merchandizes,  and  chattels  lost  in  the  sea,  or  cast 
without  the  sea,  and  all  and  every  casualty  as  well  upon 
the  sea  or  shores,  creeks  or  coasts  of  the  sea,  as  in  or 
upon  fresh  waters,  ports,  streams,  rivers,  or  other  places, 
whatsoever,  covered  with  water,  within  the  flux  or  re- 
flux of  the  sea  or  water  at  liigh  tide,  from  whatsoever 
arising,  happening,  or  coming  from  the  ferthest  bridges 
throughout  the  kingdom  of  England,  Ireland,  &c. 

2.  A  commission  of  sewers  which  was  issued  by  the 
king,  in  virtue  of  his  royal  prerogative,  before  any  sta- 
tute in  that  case  provided,  extends  not  only  to  the 
shores  and  banks  of  the  sea,  but  also  those  of  navigable 
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rircre  and  firesh  ivater.-^Regist.  fo.   127.  a.  b.  N.  B.  A.D.  len. 
lis.  a.     And  it  is  recited  in  the  Stat,  of  26  H.  8.  c.  10. 
ikat  the  king  by  reasoa  of  his  dignity  and  royal  prero- 
gatfre,  ought  to  proride  that  navigable  streams  are  ren« 
dered  passable,  &c. 

3.  The  city  of  London  by  kbg's  charter  had  the 
grant  of  the  River  Thames,  bat  because  it  was  held  that 
tiie  soil  ve^d  bottom  of  the  river  did  not  thereby  pass, 
they  purchased  another  charter,  by  which  the  soO  and 
bottom  were  also  granted  ;  by  means  whereof  the  city 
now  receive  rents  of  those  who  put  down  posts  or  make 
wharfs  or  other  buildings  upon  the  ground  of  the  said 
mex. 

4.  Among  the  Pleas  of  the  Crown,  40  E.  3.  in  the 
Chief  Chamber  of  Dublin  Castle,  there  is  an  entry, 
^<  Our  Lords  the  Sovereigns  of  England  and  Lords  of 
Ireland,  in  right  of  the  crown,  have  over  all  the  water 
df  the  doine  from  the  town  of  Droghedah  as  far  as 
Trim,  a  portion  of  the  water  ccHnmonly  called  the  Wa« 
tershard,  containing  in  breadth  twenty-four  feet  in  the 
deepeist  part  of  such  water,  so  that  boats  and  vessels, 
&c.  may  pass  and  repass  through  the  aforesaid  pass, 
without  interruption,  &c.  and  there  a  judgment  is  en* 
tered  in  the  same  roll,  <  That  a  weir  made  by  the 
Abbot  of  Mellefont  in  the  said  river,  should  be  abatted, 
and  a  fine  imposed  on  him,''  &c.  And  this  agrees  with 
GfenviU,  who  says,  that  a  perpresture  may  as  well  be 
made  in  royal  waters  as  royal  roads.  See  19  Ass.  p.  6. 
Hut  the  River  Lee  is  found  on  inquisition  the  high 
stream  of  the  king ;  and  also,  1  &  8  Ph.  &  Mar.  Dier, 
1^17.  a.  The  Thames  is  called  the  King's  stream,  and 
in  the  Stat.  S8  Hen.  c.  S2.  passed  in  this  realm,  the 
rifers  Barrowhoir  and  Suir  are  called  the  King's  rivers, 
and  tte  weirs  erected  on  them  purprestures,  and  al- 
though the  king  permits  his  subjects  for  their  ease  and 
advantage  to  have  free  passage  on  such  navigable  rivers, 
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A.  D.16H.  lie  has  notwiUistanding  a  sole  interest  in  tbe  soli  df  those 
rivers,  and  also  in  the  fisheries,  although  its  produce  is 
not  generally  taken  and  appropriated  by  the  kins:,  if  not 
of  extraordinary  and  fixed  yearly  yalue^  as  the  piiciry 
of  Banne  has  ever  been. — Observe  in  the  case  of  Um 
siwans,  7  Co.  16.  a.  the  king,  Hen.  8.  granted  to 
Strangewaies,  all  that  free  fishery  called  the  Fleet,  ia 
Aibbotsbury,  which  is  a  bay  or  creek  of  the  sea,  and  al- 
though tlie  abbot  had  the  piscary  previous  to  the  disso* 
Itttion,  it  is  to  be  understood  that  the  abbot  had  this  ori- 
ginally by  grant  of  the  king,  being  a  several  fishery  upcm 
an  arm  of  the  sea,  and  consequently  a  royal  one.  See 
Plo.  Com.  31.  5.  b. 

So  it  was  determined,  That  the  River  of  Banne,  like 
the  sea,  having  a  tide,  is  a  royal  river,  the  fishery  of 
salmon  there  a  royal  one,  which  appertains  to  the  king 
as  a  several  fishery,  aud  not  to  them  who  have  the  soil  oa 
either  side  of  the  stream. — But  on  the  other  side  itiras 
agreed,  That  every  inland  river,  not  navigable,  appur- 
tains  to  the  owners  of  the  soil  where  it  takes  its  course, 
28  Ass.  p.  93. ;  and  if  such  river  run  between  two  ma- 
nors, and  is  the  meet  and  boundary  between  them,  one 
half  of  the  river  and  fis  hcry  belongs  to  one  lord,  and  the 
other  half  to  the  other.     And  this  appears  from  Lib.  In- 
trac.  fol.  666.  b.     In  "  Trespass  wherefore  he  fished  in 
a  separate  fishery,  and  took  thence,  to  wit,  two  salmons, 
&c.     Defendant  pleads,  That  he  was  seised  of  the  ma^ 
nor  of  B.  which  extends  the  whole  length  of  the  water  of 
W.  which  is  the  same  fishery  in  which  it  is  alledged 
that  the  aforesaid  fishing  was  had,  on  the  south  side." 
And  that  the  plaintiff,  at  the  very  time  in  which,  &c. 
Wcis  seised  of  tlie  manor  of  A.  with  its  appurtenants, 
which  extends  to  tlie  midclle  of  the  channel  of  the  said 
water,  on  the  north  side  of  the  aforesaid  water,  and  the 
aforesaid  manors  extend  equally  from  the  east  to  tbe 
west,  and  that  the  defendant  himself,  and  all  those  who 
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krre  keid  that  estate  from  time  immemorial,  were  seised  A.  D.  icn. 
00  the  south  side  of  the  said  water,  as  of  their  several 
piscary,  as  parcel  of  the  aforesaid  manor,  and  in  like 
jnaoner  bad  common  of  piscary  on  the  aforesaid  northern 
side  of  the  same  water,  appertaining  to  the  aforesaid  • 
manor  of  A.  ;  that  the  aforesaid  water  on  each  side  has 
its  several  piscary,  without  this,  that  the  defendant  had 
comoxMi  of  piscary  on  the  north  side.  Sec  3  R.  2,  f.  5. 
which  writ  ^^  De  raiionalibus  dhisis^^  lies  for  such  a 
fishery. 

S.  It  was  determined  that  no  part  of  that  royal  fishery 
of  Banne  can  pass  by  the  grant  of  the  land  adjoining,  by 
a  general  grant  of  all  fisheries,  for  that  royal  fishery  is 
not  appertenaiit  to  the  land,  but  is  a  fishery  in  gross, 
and  parcel  of  the  inheritance  of  the  crown  itself:  and 
general  words  of  grant  from  the  king  shall  not  pass  such 
a  special  royalty,  which  appertains  to  the  crown  by^ 
preTogative,  just  as  royal  mines,  royal  fines,  royal 
escheats,  will  not  pass  by  the  general  terms  of  all  mines, 
fines,  and  escheats.  And  to  this  intent  are  many 
decisions  directly  in  point,  in  the  Case  of  MineSi — 
Flow.  C!omment.  333;  b.  33A.  a,  and  9  and  10  Eliz. 

Lastly,  it  was  agreed  that  where  the  king  has  granted 
to  Sir  Randall  M^Donel,  all  the  territory  adjoining  to  the 
river,  and  all  the  fisheries  within  that  territory,  except- 
11^  three  parts  of  the  fishery  of  the  Banne,  that  the  fourth 
part  shall  not  pass  by  the  grant,  because  the  grant  to 
the  king  shall  not  pass  any  thing  by  implication,  S. 
H,  7.  13,  &c. 

These  points  were  determined  in  this  case  by  the  rules 
and  authorities  of  the  common  law ;  but  divers  rules  of  the 
civil  law,  and  customary  laws  of  France,  agreeable  to 
mur  law  ou  this  point,  were  cited  out  of  Renatus  Chop- 
pimu^  a  writer  of  great  authority,  in  his  treatise  *<  Of  the 

[Ll] 
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A.  n.  1611.  Dominion  of  France,"  Lib.  i.  tit.  16.  de 

<<  There  are  two  kinds  of  rivers,  says  he,  some  regal, 
others  or  private.     Those  are  termed  regal, 

from  which  the  king  takes  tax  by  right  of  patrimony, 
and  in  which  he  appoints  the  manner  and  season  of  fish- 
ing.— See  Stat.  W.  2.  c.  47.  And  not  only  are  they 
termed  regal,  because  affixed  to  the  dominion  of  the 
king,  but  also  on  account  of  kings-  and  princes  having 
taken  upon  themselves  the  care  of  them,  and  brought 
into  the  Exchequer,  as  appertaining  to  the  public  trea- 
sury, the  produce  of  fisheries  and  other  kinds  of  rent 
arising  from  public  rivers.  There  are  also  puUic  royal 
lakes  the  same  as  the  larger  rivers ;  for  they  let  out  pub- 
lic lakes,  and  bring  the  taxes  into  the  exchequer ;  and 
therefore  a  farmer  hiring  the  taxes  of  the  lake  or  pool 
obtains  an  advantageous  privilege,  if  fishing  be  prohi- 
bited. For  it  is  most  reasonable  to  defend  him  in  his 
privilege  in  favour  of  the  public  taxes." 

And  as  to  all  other  rivers  that  flow  through  private  lands, 
he  says,  ^ '  That  by  prescription  or  permission  of  princes, 
or  some  other  just  title^  all  such  rivers  are  rendered  pri^ 
vate,  though  in  nature  public,  and  that  fishing  in  a  cer- 
tain part  of  the  river  may  be  established  on  agreement^ 
or  acquired  by  a  long  and  continued  use :  and  so  the 
more  powerful  inhabitants  by  the  stream,  having  for  a 
great  length  of  time  solely  used  the  right  to  prevent 
others  from  the  enjoyment  of  the  common  right ;  al* 
though  no  individual  can  have  a  right  to  impose  services 
on  the  use  of  the  sea,  its  source  being  by  nature  open  to 
all." 

He  moreover  shews  ^<  That  the  ancient  kings  of 
France  prescribed  the  mode  of  fishing  in  the  puUic  ri- 
vers, and  brought  into  the  general  exchequer  the  pro* 
duce  of  the  fisheries,  and  other  profits  of  the  riverv, 
which  at  all  times  were  added  to  the  public  treasury. 
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For  the  prerogative  of  the  king  in  thb  sea,  he  cites  the  A.  D.  tetu 

verse  in  Juvenal : — 

<^  Qnicqiitil  conspicuum  palchrumque  ex  aequore  toto 

est." 
Whatever  swims  belongs  to  the  exchequer.  And  Cf(/a* 
tins  defctdis^  f.  S05.  a.  was  also  cited,  where  he  says, 
^  pnblic  roads  are  royal  and  navigable  rivers,  and  those 
things  wl^nce  they  become  navigable,  as  ports,  tributes, 
money,  &c." 

Samford  and  Ha-oePs  Case:   Godb.  ReportSy  p.  184.  A.  D.  tcig. 
Hill.  9  Jacob iy  in  the  King^s  Bench. 
In  an  action  of  trespass  for  thirty  hares,  and  three 
hundred  conies  hunted  in  his  warren,  taken  and  carried 
away,  which  trespass  was  laid  with  a  continuando,  from 
such  a  time  till  such  a  time  :  the  defendant  justified, 
because  he  had  common  in  the  place  where,  &c.  to  a 
messuage,  six  yard  lands  for  two  hundred  and  forty 
sheep,  and  that  he  and  all  those  whose  estate  he  hath, 
time  out  of  mind,  have  used  at  such  time  as  the  com- 
mon was  surcharged  with  conies,  to  hunt  them,  kill  and 
carry  them,  as  to  his  messuage  appertaining :    upon 
vhich  the  plaintiff  did  demur  in  law,  because  a  man 
cannot  make  such  a  prescription  in  the  free- warren,  and 
free-hold  of  another  man  :  and  secondly,  because  a  man 
cannot  so  prescribe  to  hunt,  kill,  and  carry  away  his  co- 
nies, as  pertaining  to  his  messuage :  but  a  man  may 
prescribe  to  have  so  many  conies  to  spend  in  his  house  : 
and  for  these  causes  in  tlie  principal  case,  the  prescrip- 
tion was  holden  for  a  void  prescription ;  and  judgment 
was  given  for  the  plaintiff. 


Fi$kmg  in  the  Rioer  Thames^  1% Coke's  Reports^ p.  89,  A.  D.  I6ig. 

AfieA.  9.  J acobi  Seatnis. 
In  this  same  term  the  issue  in  an  information  upon  thcg^l"' 
statute  of  2  H.  6.  15.  was  tried  at  the  bar,  and  upon  the  Abr.9 10,911. 
evidence  upon  the  words  of  the  said  act^  which  u^>ju^iitFish 
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A»P  1611.  that  every  person  ^hich  settcth  or  fasteneth  in  the  riycr 
of  Thames  any  nets  or  engines  called  trincks,  or  anj 
manner  of  nets,  to  any  posts^  boats,  anchors,  or  the 
like  thing,  to  stand  continually  day  and  night,  forfeits 
to  the  king  one  hundred  shillings  for  every  time,  &c. 
and  the  defendants  having  set  and  fiutened  nets  called 
trincks,  in  the  river  of  Thames,  Ac.  to  boats  day  and 
night,  for  so  long  time  as  tlic  tide  did  serve,  and  did 
not  say  coniinually. 

The  question  was,   if  this  was  within  the  statute. 
And  it  was  clearly  resolved,  that  it  was  within  the  sta* 
tute  :  for  the  nets  called  trincks,  cannot  stand  but  for  so 
long  as  the  tide  serves  :  and  for  this  the  word  continually 
shall  be  taken  continually  so  long  as  they  may  stand  to 
take  fish,  and  as  the  time  of  fishing  endures,  be  it  in 
the  day  or  night,  for  lex  non  intendit  aliquid  impossibile^ 
for  otherwise  the  law  should  not  be  of  any  effect  :  and 
although  that  it  was  said,  that  this  statute  remains  in 
force,  and  if  any  had  complained  of  any  offence  against 
it,  he  shall  be  punished  ;  but  the  reason  why  no  execu* 
tion  hath  been  made  of  this  act,  was  for  this,  that  none 
should  have  benefit  by  the  suit  but  the  king  only,  for 
the  penalty  is  only  given  to  the  king.     And  as  it  doth 
appear  by  the  preamble  in  the  proviso  in  the  act,  the 
manner  of  the  nets  was  not  the  cause  of  the  making  <^ 
the  act,  for  by  the  proviso  every  man  may  fish  in  his 
seasonable  time  with  trincks,   if  they  are  of  assise, 
drawing  and  conveying  them  with  their  hands,  as  other 
fishers  do,  and  not  fastening  them  to  posts,  boats,  or 
anchors,   &c.  continually  to  stand ;    for  the  mischief 
was  by  fastening  them,  and  the  standing  of  them  conti- 
nually,* the  brood  and  fry  of  fish  were  destroyed,  ftnd 
disturbance  made  to  common  passage  of  vessels^  as 
weirs,  lidels,  and  other  engines. 
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CarriUf  plmMiff^  agcSnst  Pack  and  Baker^  defendants,  a.  d.  161s. 
Entered  Mich.  10  Jac.   B.  R.  Roit.  46S.  2  BuU 
slrode*s  Beparis,  p*  115. 

In  an  action  of  trespass,  quare  clausam,  Sf  liberam  An  action  of 
werrennamf regit y  Sf  tntravUj  and  for  the  digging  the  j^'jl^^^^^ 
gronnd,  the  defendants  plead  non  culp.  to  part,  and  against  cbm- 
juBtifies  in  this  manner,  s,  that  the  place  vbeie  is  a  ^  Brownl.  & 
{dace  in  Harding  ;  that  there  is  a  common  there  called  ^*  ^^7*  ^*  ^• 
Harding  Common,  that  Sir  Edward  Carrill,  father  of 
the  plaintiff*,  did  store  this  place  with  conies,  and  so  the 
same  came  to  Richard  Carrill  the  plaintiff,  his  son,  who 
had  conies  there,  and  made  holes;  that  the  sheep  of  thsK 
defendants,  and  of  the  rest  of  the  commoners,  often  fell 
into  these  hcdes,  and  so  were  hurt ;  by  reason  whereof, 
these  defendants  came  with  ferrets  and  did  chase  the 
conies,  and  digged  down  the  burrows  and  filled  up  the 
holes,  for  the  better  pieserration  of  their  cattle,  and 
enjoyment  of  their  coamum,  and  so  justify  :  upon  this 
the  plaintiff  demurred,  the  only  question  was,  whether 
this  was  a  good  justification  or  not.— George  Croke  for 
the  plaintiff*,  that  this  justification  is  not  good,  for  the 
commoner  hath  no  remedy  given  unto  him  but  to  take 
Uscommdn  with  themottth  of  his  cattle ;  and  here  the 
plaintiff  hath  free  warren  in  this  jdaoe :  a  commoner  is  is  H.  8.  £  s, 
nottodistorb  the  lord  of  the  soil ;  the  remedy  which  a^*^^' 
connumer  hath,  is  an  action  upon  the  case,  or  an  assise, 
it  appem  12  H.  8.  f.  S  &S.  and  IS  H.  8.  fol.  15.  in 
SimoB  de  Haiecourt's  case,  that  a  commoner  hath  no« 
thing  to  do  but  to  take  his  common  with  the  mouth  of 
Ins  cattle ;  he  is  not  to  ha?e  an  action  of  trespass  :  to 
ttis  porpoM,  see  4  U.  7.  fol.  S.  &  15  H.  7.  fol.  19. 
HiUar.  90  Elis.    OU  plaintiff,  agamst  Cunney :  an  4  h.  4.  f.  9. 
action  of  treqpasB  brought  against  a  commoner  for  chas«  ^^ 
iag  in  bis  wanen,  and  kitting  of  his  conies,  who  pleaded 
that  the  coiiaes  did  increase,  and  so  did  surcharge  the 
land^  and  did  damage  to  the  commo^efs,  and  for  this 
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A.  D.  10  IS.  cauie  he  did  kill  them:  uponthispka  the  plaintiff  de* 
Pascb.  43.      murred  in  law  and  adjudged  the  plea  not  good,  and  that 
*the  commoner  could  not  justify  the  killing  of  them, 
Pasch.  4S  Eliz.  B.  R.  Rot.  4S4.    BeOow,  phintifl; 
against  Langdon,  defendant.     In  an  action  of  trespass 
brought  for  chasing  and  killing  of  his  conies  ;  the  de- 
fendant pleaded  non  culp.  ruled  in  that  case,  that  the 
lord  may  do  as  he  will  with  his  own  soil ;  he  may  either 
hare  deer  or  conies  there,   and  the  other  cannot  kill 
them,  and  so  it  was  ruled  against  him,  Coke,  d  pars,  fol. 
104.  in  Boulston's  case.    If  a  man  make  coney-burrows 
iflr  his  own  land,  which  increase  to  so  great  a  number, 
that  they  hurt  the  land  of  his  neighbour  next  adjotaing, 
he  cannot  for  this  have  an  action  upon  the  case,  but  as 
soon  as  they  come  upon  his  land,  he  may  kill  them  law- 
fully.  Here  they  justify  the  hunting  and  digging  dowa 
the  holes,  this  justification  is  not  good,  and  so  the  plain- 
tiff to  have  his  judgment.    Sir  Robert  Hitcham  for  tha 
defendants,  that  the  justification  is  good,  and  tliat  by 
authority  in  law.  The  cases  before  remembered  were 
for  killing,  which  must  be  agreed  could  not  be  justified^ 
but  the  chasing  there  never  came  in  question,  12  8c  13 
H.  8.  not 'ruled  there,  but  only  controverted,  and  two; 
against  two.  The  chief  justice,  therefor  the  commoner; 
the  difference  will  be,  where  a  commoner  doth  intermed- 
dle with  the  soil  de  navo^  and  where  he  only  reforms  a 
misfesance,  IS  H.  8.  there  be  meddled  with  the  soil  A 
funo  ;  if  the  ter-tenant  do  enclose,  the  commoner  may 
pull  the  same  down  again,  for  this  only  so  dcme,  to  re- 
form what  was  done.    If  the  lord  do  make  a  pond  on 
the  common,  if  the  commoner,  notwithstanding  this  hath 
•    common  sufficient,  this  is  good  ;  but  if  all  the  commoa 
be  taken  up  in  the  pond,  they  may  well  then  let  out  the 
water,  and  so  enjoy  tfeir  common,  and  this  they  may 
justify  in  19  H.  8.  there  the  commoner  meddled  with 
the  soil  de  novo/  and  though  this  was  to  drain  away 
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Ike  5Vftter,  and  so  thereby  to  meliorate  the  common^  yet  A.  D  i6is. 

in  this  the  court  there  was  divided  two  against  two,  so 

that  a  commoiier  may  refoim  that  which  is  amiss^  and 

to  the  prejudice  of  the  common,  but  not  to  meddle  with 

the  soil  de  novo.   Again  as  this  case  is,  the  ter<-tenant 

shall  not  take  any  advantage  of  this  his  own  wrong ;  as  if  a 

nan  takes  the  goods  of  1.  S.  and  carries  them  upon  his 

ovn  land,  I.  S.  may  well  justify  his  entry  upon  the 

land,  to  take  his  goods,  and  shall  not  be  punished  for 

the  same  in  an  action  of  trespass,  and  that  it  shall  be 

lawful  for  one  to  r^nove  what  is  hurtfuf  and  a  da* 

nnige  to  him ;  to  this  purpose  is  8  E.  4.  foL  5.  &  9  E. 

4.  SS.  which  comr  to  the  reason  of  this  case  now  in 

question* — Haughton,  Justice.     The  acticm  of  trespass 

here  is  brought  for  this  cause,  5*    Quare  warrennam 

fregity  ifc.     The  defendant  by  way  of  justification, 

shews  that  he  was  a  commoner,  that  he  digged  down  the 

coney  holes ;  and  filled  tbem  up  again,  without  confess* 

ingor  avoiding  of  the  trespass,  and  so  the  plea  not  good. 

— Doddcrk^Cj  Justice.    By  prescription,  or  by  grant  of 

the  king,  a  man  may  have  a  warren.   If  one  which  batl| 

no  warren,  do  pAt  conies  into  an  enclosed  ground,  he 

cannot  here  have  an  action  of  trespa^,  quare  warren* 

nam^  sed  quare  clausumf  regit.    Here  the  action  of  tres^ 

pass  is,  quare  ciausum  3^  lib^am  warrennam  fregiiy  8i 

imraoUy  he  pleads  nan  culp.  9pd  justifies ;  and  so  by  this 

he  confesMh  that  he  hath  a  free  warren. — Crokey  Justice* 

If  the  plaintiff  hath  a  warren,  the  defendant  cannot  jus« 

tify  the  killing  of  his  conies. — Haughton,  Justice.    Co- 

ney-burrows  are  incident  to  a  warren. — Dodderidge^ 

Justice.    If  the  defendants  had  pleaded  non.culp*  to  the 

trespass  in  the  warren,  thb  had  been  then  well  pleaded, 

and  the  pbintiff  must  then  have  made  it  to  appear  unto 

the  court,  that  he  had  a  free  warren ;  but  here  by  this 

plea  they  have  confessed,  that  he  had  a  free  warren. 

If  the  king  doth  grant  unto  L  S.  free  wanea  in  bis  land. 
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A.T).  teis.  afterwards  I.  S.  makes  a  feoflfmeiii  in  fix  of  tliislaad, 
excepting  the  free  warren,  L  S.  may  clearly  afterwards 
make  con€y-.burrow8  in  this  land  4e  novo,  and  store  the 
same  with  conies.  A  commoner  may  well  distrain  the 
cattle  of  a  stranger,  being  upon  the  common  :  but  not  so 
the  cattle  of  the  lord,  neither  may  he  chase  them,  though 
they  surcharge  the  common ;  and  he  said  to  the  counsel 
for  the  defendants,  that  this  last  case  doth  make  the  de- 
fendant's case  here  to  be  without  any  great  question, 
and  so  the  court  was  clear  of  opinion,  that  this  plea  aid 
justification  of  the  defendants  was  not  good,  and  so  by 

Judgment     ^^^  ^^  ^^  ^^^  court,  judgment  was  giren,  and  so  enler* 

given  for  the  ^  {qj  the  plalntiflT,  if  better  cause  by  a  day  giTea  was 

plaintiff.  ^    ^        \    ^       '  ^  ^  ^        ...v». 

not  shewed  the  contrary ;  but  no  cause  bemg  sbewed, 
the  judgment  did  stand. 

A.  D.  1614.  GedgCy  plaintiffs  against  Minncy  defendant,  Trin,  10 

Jac.  Br.  Rot.  1034,  2  Buht.  Reports,  p.  60. 
In  trespass  In  an  action  of  trespass,  pedibus  ambulando,  Sec  and 
SSnf  fo^bi'eaking  and  digging  the  land  of  the  plaintiff;  the 
his  ground,  defendant  pleads  in  bar,  by  way  of  justification,  and 
"Si^'An^^f^for  a  ®^  forth,  that  the  common  voice,  and  fame  was,  quod 
badger.  Cro.  -  qucedam  melis,  a  noisome  vermin  called  a  badger,  was 
Browul.&G.  there,  and  had  done  very  much  hurt,  and  that  therefore 
^^^'  be  came  with  his  dogs,  and  did  hunt  him,  and  in  pur- 

suit thereof,  4"  admelem  pra?dictam  tnterficiendam^  he  did 
follow  him  with  his  dogs,  and  did  earth  him  in  the  plain- 
tiff's ground,  and  there  he  came,  and  digged  him  out 
of  the  ground,  and  killed  him,  and  this  he  pleaded  by 
way  of  justification,  quoad  le  trespas,  fractioncm,  4* 
hciprasdictifossionem,  Sffossam,  cum  terra prmdicta  im* 
plevit.  To  this  plea  in  bar,  the  plaintiff  demurred  in 
law.  It  was  urged  for  the  plaintiff,  that  this  jostifica- 
tion  was  not  good,  though  it  be  here  alledged,  that  the 
common  report  was,  that  there  was  a  hurtful  badger, 
and  that  he  came  ad  interficiendamy  and  that  he  did 
thereby  as  little  hurt  as  he  could  possibly  ;  yet  this  is 

3 
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notsQfficieat  to  justify  this  act  of  d^ging  by  him.  At  a.  D.  16U. 
Ike  GOfDinon  law,  a  man  was  to  be  punished  for  hunt- 
ing, tt  abpears  by  the  book  of  IS  H.  8.  fol.  10.  a.  These  pH.8.fol.io« 

— s>         rf*^       J  Statute  of  IS 

statutes  were  made  in  allowance  of  hunting.     The  first  r.  3.  c.  is. 

statute  was  13  R.  8.  cap.  IS.  for  the  allowing  of  hunting, 

not  to  hunt  unless  he  haye  lands  \o  the  value  of  forty 

shUliDgs  per  atmnmj  or  be  otherwise  especially  licensed 

to  keep  dogs ;  another  statute  made  8  Eliz.  cap.  15.  for  Statute  of 

destruction  of  vennin,  of  foxes,  grey,,  or  badger,  and  a      "'  ^^'    ' 

lewaid  given  to  those  that  shall  destroy  such  vermin,  if 

he  might  ent^  on  the  ground,  for  to  kill  the  badger, 

yet  be  cannot  justify  the  digging,  for  that  he  might  use 

oth«r  means  to  kill  him,  and  then  not  to  dig  the  ground 

far  him,  and  here  he  hath  not  averred,  that  he  could  not 

otherwise  kill  him.    Against  this  it  was  urged  for  the 

defendant,  that  this  justification  is  good,  in  regard  that 

aU  which  is  here  done,  is  for  the  good  of  the  common* 

weahh ;  here  it  is  laid,  that  the  common  fame  was,  that 

there  was  a  badger,  a  noisome  beast,  that  he  did  hunt 

him,  and  earthed  him  in  the  plaintiff's  ground,  and  did 

dig  him  out,  and  so  killed  him,  guie  est  eadem  trans* 

gressio  undcy  Src  the  badger  is  a  beast  naturally  inclin* 

ed  to  do  mischief,  this  differs  from  the  other  cases  of 

honting  for  pleasure ;  here  it  is  said  the  comm<m  voice 

or  fame  was  so ;  this  is  sufficient  without  shewing  any 

hort  done,  3  Hen.  7.  fol.  15.    In  an  action  brought  for  a  3  H.7.  fol.15, 

Use  imprisomnent,  be  ought  there  to  shew,  that  there 

was  a  felony  done,  and  that  the  party  taken  was  of  an  ill 

anme,  tn  many  cases  matter  of  necessity  makes  a  good 

jnstificatMn.  &  £.  4.  f.  7.    A  man  cuts  down  trees,  and  6  E.  4.  f.  7. 

thqr  fidl  in  another's  ground,  be  may  enter  and  take 

tibem,  this  being  a  case  of  necessity.  S  £•  6.  Dyer,  and  SE.  6.  Dyer. 

7  £lis.  Dyer,  in  time  of  war,  the  enemies  break  a  pri-  &7l=^i«l^y«^ 

son,  let  the  prisoners  out,  this  is  no  escape  in  the  gacder ; 

for  this  was  not  to  be  avoided  x  to  make  bulwarks  in 

time  of  wtt,  to  kflep theoountiy  in  qaiet>  this  is  lawful; 
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A.  D.  icu.  and  so  to  ptevent  mischief  if  the  house  be'  on  fire  to 

pull  down  the  next ;  these  and  such  like  things  maj  be 

ISH.  8.  fol  s.  done  in  cases  of  necessity,  as  appeareth  by  12  fl.  8.  f.  8. 

i«,  &c  jg  jj  8  f  j5  21 H,  7,  f.  27.  29  H.  8.  Dyer  37,  Mahs 

Yert*8  case,  &c.  8  £•  i.  f.  SS.  and  Coke,  5  pa.  92.  in 
Semayne's  case,  for  the  taking  of  felons,  for  the- good  of 
the  commonwealth,  it  is  lawful  to  break  the  house  of 
another,  and  all  which  was  done  here,  was  for  the  gene* 

8  H  4.  f.  IS.  ral  good  of  the  country,  and  so  is  8  H.  4.  fol.  12.  such 
a  justification  for  breaking  a  house  held  good,  and  so  it 

1 H.  7.  f.6.  is  I  H.  7.  fol.  6.  if  a  man  sell  to  another  his  timber  trees 
in  such  a  wood,  the  law  gives  him  leare  to  come  with 
his  carts,  and  cut  them  down  and  to  carry  them  away ; 
the  difference  will  be,  where  a  man  hath  other  means  to 

5  E.  9.  Fitz.  ^B^ci  what  was  done,  and  where  not,  as  in  5  E.  3.  tUs 

^^*  trespass  placito^  1 S.   Trespass  brought  for  breaking  of  a 

gutter,  pleads  that  he  did  this,  to  come  to  repair  the 
house,  and  this  held  a  good  plea.  Here  this  badger  was 
a  hurtful  vermin,  and  he  came  to  kill  him,  and  so  did  by 

lsH.8.fol.io.  d'SS^S  ^^  ^^^  of  the  earth.  12  H.  8.  fol.  10.  express 

in  point,  that  for  hunting  of  vermin  offensive  and  huit- 

ful  to  the  commonwealth,  no  action  of  tnospass  lietfa, 

and  that  for  this  reason,  the  same  being  for  the  good  of 

the  commonwealth ;  and  here  he  had  no  m^aas  to  get  the 

badger  out,  and  so  to  kill  him,  but  by  digging  him  out ; 

Statute  of      the  statute  of  8  Eliz.  cap.  15.  makes  provision  for  de« 

8£liB.cap.i5.  gtroying  of  hurtful  birds  and  fowb,  and  givesa  rewaid 

for  the  same,  and  so  for  foxes  and  badgers,  the  law 

finding  them  to  be  oflfensive  and  hurtful,  and  the  law 

did  never  intend  otherwise,  but  to  give,  and  allow  of  the 

means  to  take  them,  otherwise  it  were  but  in  vain  to  give 

a  reward  to  the  takers  of  them,  if  by  law  they  should  be 

punbhed  as  trespassers,  for  using  the  means  to  take  and 

kill  them,  as  was  only  so  done  in  this  case,  as  to  the 

Statute  of      statute  of  13R.  8.  cap.  13.  this  was  for  hunting.    The 

^^^^-^P*^^- plaintiff  doth  not  here  charge  the  defendant  for  hunting 
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ypott  <lie  siotvte,  bat  for  walking  and  digging :  all  that  A.  D.  1614. 
here  was  done  by  the  defendant^  was  for  the  good  of  the 
cumnumwealth ;  and  so  the  justification  good. — Hough" 
iouy  Justice,  demanded,  Whether  in  the  putting  of  the 
case  tfaay  pleaded  a  continuance  of  the  trespass  or  not : 
Not  guilty  pleaded  to  all  but  digging,  and  that  is  justi- 
fied, the  justification  here  is  not  good. ^2)od!c/eri(/g^, 
Justice*     It  is  not  lawful  by  the  common  law,  for  any 
one  to  hunt  for  pleasure,  or  for  profit,  but  otherwise, 
where  it  is  for  the  good  of  the  commonwealth.    It  is  Bracton 
obseryed  by  Bracton,  that  a  man  out-lawed  caput  tupu  8£.4.f61.i8« 
num  gerUj  all  to  pursue  him,  and  he  may  be  hunted 
through  the  country,  8.  £•  4.  foL  18.  a.  Justification  to 
dig  the  ground,  and  to  fiuten  stakes  by  fishers  to  dry 
their  nets,  and  this  is  a  good  justification,  because  the 
same  was  for  the  good  of  the  commonwealth,  to  use 
fishing.    As  to  this  case  here  in  question,  one  may  well 
pursue  such  a  beast  or  vermin,  when  once  he  is  up, 
and  that  into  another's  man  ground,  but  a  man  cannot 
juflti/y  his  entering  into  another  man's  ground,  to  find^ 
and  so  to  hunt  such  a  vermin,  without  his  consent  first 
had  for  the  same,  but  he  will  be  a  trespasser  for  so  doing, 
%  E.  3.  fol.  _10.  b.  a  man  may  follow  his  hawk  or  his  ^g  ^  3^  ^^,^ 
hound,  m  pursuit  of  the  game,  into  another  man's  land,  10. 
being  found  in  his  own,  and  by  12  H.  8.  fol.  10.  if  a  ^^„.  . ,  ,^ 

*'i^i_^j  12il.S,  iOl«tO» 

man  flies  his  fiilcon  in  his  own  land  at  a  pheasant,  and 
he  kiHB  the  pheasant  in  another's  ground,  he  may  follow 
his  hawk  and  take  thcpheasant,  and  is  not  to  be  punish- 
ed but  only  for  his  entry  into  the  other's  ground :  the 
digpng  here  in  this,  or  the  like  case  may  be  lawful,  if 
it  be  in  pursuit  6i  such  a  vermin,  lawfully  begun,  and 
so  doth  earth  him  in  another  man's  ground,  as  here  it 
was,  in  the  plaintiff's  ground,  he  may  well  justify  the 
d^ging  of  him  out,  (if  by  no  other  means  he  could 
come  to  take  him)  and  this  ought  to  have  been  shewed 
in  pleadings  *nd  especially  to  have  alledged  that  he 
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A.  D.  1614.  could  not^  bj  any  other  way  or  meang,  come  by  blaii  and 
get  him  out  (but  by  digging  for  him) ;  but  this  he  hath 
not  so  set  fortb,  to  make  good  his  jnatificationi  fior  he 
might  have  got  him  out  either  by  smoking  him  oat,  or 
by  using  of  tarriers  to  get  him  out,  and  so  as  the  case 

13H.8.  fol.l6.  iiere  is,  the  justification  is  not  good  ;  and  so  is  IS  H.  8. 
fol.  ]6.  expressly  in  point,  that  if  a  man  cuts  down  bis 
oak,  which  falls  in  another's  ground,  if  hejusttfien  in 
trespass  he  ought  to  alledge  especially  that  he  could  not 
otherwise  do ;  and  agreeing  with  this  is  the  book  of 

$  E.  4.  fol.  8. 5  E,  4^  fol,  g,  and  so  tiie  defendant  ought  to  have  done 

here  in  this  principal  case,  to  hare  made  his  jastificfr- 
iicn  good,  which  he  hath  not  so  done,  and  so  for  this 
cause  the  plea  and  justification  is  not  good,  and  judg- 
ment ought  to  be  giyen  for  the  plaintiff. — Croke^  Justice, 
agreed  the  difference  before  the  taken  by  Dodderidgf) 
and  demanded,  whether  it  was  lawful  for  any  one,  to 
come  into  another's  orchard,  for  to  kill  a  bullfinch  there, 
being  a  hurtful  bird,  for  picking  the  blossoms  off  bom 
the  trees  ;  and  this  may  be  alledged  to  be  for  the  public 
good,  but  yet  this  is  not  lawful  for  <me  ao  to  do ;  the 
court  in  this  case  did  agree,  that  upon  a  pursuit,  he 
might  well  follow  and  kill,  but  not  otherwise,  wiihoot 
the  assent  of  the  owner  of  the  ground,  and  that  the  ca« 

12  H,8.foLio.  of  19  H .  8.  f  .  10.  ought  to  be  intended  to  be  in  the  caseof  t 
pursuit. — Dodderidgey  Justice.  As  this  case  here  is  he 
needs  not  to  aver,  that  he  had  land  of  40^*  per  annuiOy 

Statute  of  le  purview  of  the  statute  of  IS  R.  8.  c^.  12.  aiming  «t 
^'  *  hunting  only  for  pleasure.  And  so^e  court  all  agMa 
the  former  difference,  where  a  man  enters  fiiat  into  an* 
other's  ground,  to  find  such  beasts  and  ycnuiuy  w 
where  such  entry  is  by  way  c^  pursuit ;  in  the  fifst,  »^ 
assent  of  the  owner  of  the  land  is  first  requisite  to  b^ 
had,  or  else  he  will  be  a  trespasser ;  in  the  second  »» 
so,  but  well  justifiable ;  and  so  all  th^  judges  Bp^ 
clearly  in  thb  case,  that  the  plea  mi  juitificatioa  of  ^ 
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defendant  was  not  good,  but  that  judgment  ought  to  be  A.  D.  1614. 
given  for  the  plaintiff,  and  so  by  the  rule  of  the  court,  :I"J*/„''fo"\i,,j 
judgment  was  entered  for  the  plaintiff.  plaintifif. 

Geush  V.  Mynm. — Cro.  Jac.  p.  321. 

Trespass  quare  vi  et  amits  clausumf regit j  Sfc.     The  A  sportsmao 

defendant  justifies  upon  a  report,  that  a  vermin  called  a  hunting  a 

badger  was  found  there  ad  damnum  inhabitantium  ;  by  ^^^^>  ^^^^  ^ 
*>  '     '^  or  other  beast 

reason  whereof  he  uncoupled  bis  hounds  in  the  place  of  prey,  over 
where^  and  hunted  there,  and  found  the  badger,  and  ^'oSITrT  but 
chased  him  uutll  he  earthed  him  in  the  place  where,  and  he  cannotdig 
thereupon  digged  the  ground  and  took  the  badger  and  earthed.^ 
killed  him ;  that  afterwards  he  stopped  up  the  earth 
again,  qu€R  est  eadem  transgression  SfC. ;  and  demands  See  last  case, 
judgment.— Whereupon  the  plaintiff  demurred. 

The  Court  held,  that  the  actionivell  lay :  for  although  i  Brownl.  h 
the  common  law  warrants  the  hunting  of  such  ravenous  g  Bulst.  eo'. 
beasts  of  prey  in  another  man's  laild,  because  the  de-S-C.Godb. 
stroyii^  of  such  creatures  is  profitable  for  the  public,  555*.  11.  Mod. 
yet  the  law  requires  that  such  things  should  Ije  done  in  Jjf  *n '^*^i7 
an  ordinary  and  usual  manner  :  and  this  is  confirmed  747. 1  Term 
and  explained  by  the  statute  of  8  Eliz.  c.  15. ;  for  al-^P-  ^^*- 
though  the  statute  gives  reward  for  the  killing  of  vermin, 
yet  it  saith  it  must  be  with  consent,  and  with  reasonable 
engines  and  devices ;  therefore  there  being  an  ordinary 
course,  yiz.  bunting  to  kilLthe  badger,  the  digging  for 
hun  was  unlawful*    Nichol's  case  {a)  in  36  &  37  Eliz. 
for  a  fox  is  expressly  to  that  purpose. 

J»e  King  v.  Briggs.—Buhtr.  Rep.  p.  295.  12  J ac.  1.  A.  D.  1615. 
if  a  qtso  warranto^  for  him  to  shew  by  what  warrant  ^  quo  ^ar- 
he  ciaims  to  have  a  forest.    He  puts  in  his  plea,  and't*^.'^^' 

.  claiming  a 

oninied  to  have  a  forest  and  a  court  of  swannymotes,  forest. 
and  this  he  claimed  by  a  charter  granted  in  the  time  of  ^|^^^^^  ^/ 
KingH.  9.  (but  shews  it  not).     YelverUm^  the  king's  1.  Rol.  Hep. 
solicitor,  moved  the  court)  that  he  might  have  sight  of  §  q  ^  ^^ ' 

(«)«.Roll.Ab.558.  Sfh-lsr* 

S.  C. 
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A.  D.  1615^.  the  charters,  by  which  he  claimed  the  same* — Coke^ 
PaJmer,  60,   Chief  Justice.     No  subject  can  haye  a  forest. — Dodde^ 

87    S   C 

ridge^  Justice,  agreed  with  him  herein,  and  the  reason 
of  this  is  because  that  a  justice  seat  is  incident  to  a  £>• 
rest,  and  none  can  make  a  justice  in  eyre  but  the  king. 
— Coke.     It  is  a  chase,  and  not  a  forest,  being  in  the 
hands  of  a  subject,  a  swannymote  court  a  subject  may 
have,  but  no  subject  can  have  a  forest,  because  none  can 
make  a  justice  in  eyre  but  the  king. — Dodderidge.  Prince 
Henry,  who  is  dead,  had  a  forest  granted  unto  him, 
with  a  power  also  to  make  a  justice  in  eyre,  and  licence 
to  keep  courts ;  and  the  Duke  of  Lancaster  also  had 
such  a  grant,  with  special  commission,  to  make  a  jus* 
tice  in  eyre,  for  keeping  of  courts. — Coke.   To  make  a 
justice  in  eyre,  and  such  like,  these  are  jura  regalia. — 
Briggs  here  pleads  a  patent,  of  King  H.  8.  and  entitles 
the  Earl  of  Shrewsbury  ;  and  shews  the  charter  (pro^ 
lat.  hie  in  curia.) — Yelverion  moved  the  court  for  the 
king  that  he  might  have  sight  of  the  charter,  which  the 
court  granted  to  him,  because  the  defendant  claims  bis 
interest  by  it ;  the  charter  being  viewed,  was  to  have  a 
forest  within  twenty  manors  ;  and  he  farther  shewed  the 
confession  of  Sir  Francis  Bacon,  then  attorney-general, 
of  the  same.    The  court  upon  this  answereth,  that  not* 
withstanding  this  confession  of  the  attorney-general,  we 
will  not  yet  give  any  judgment  in  this  case  against  the 
king ;  for  no  such  judgment  in  any  case  is  to  be  given, 
as  in  this,  the  same  being  to  be  perpetual. — Coke.   Here 
is  a  safvo^  for  the  king,  salvo  Jure;  the  whole  court 
said,  we  will  not  here  give  way  to  such  a  confession  ; 
but  this  matter  shall  be  tried. — Coke.     If  he  have  no 
allowance  for  justices  in  eyre,  tUis  charter  is  of  no  force* 
-^Itridgentan.     Here  was  no  usage,  at  any  time,  of  any 
forest,  nor  of  any  liberties  of  a  forest — Coke.     Briggs, 
I  think,  will  relinquish  this^  and  so  this  case  was  ad- 
journed for  farther  argument  herein. — ^Afterwards,  s» 
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Termin.  HOlar-  18  Jac.  B.  R.  this  matter  was  moved  A.  P.  I6t5. 
again ;  and  it  was  oi^,  that  he  claimed  a  forest  by  j|^.1^j^',^tb?r 
the  charter  of  King  H.  8.  the  which  he  had  shewed  to  mattermoTed 
the  hinges  attorney-general,  and  that  he  had  satbfied  *^^^"^* 
him  therein. — Hutiofiy  Serjeant,  moved  the  court  to 
have  judgment  for  Briggs,  npon  the  confession  of  the 
king's  attomey-general. — Yelverion^  the  king's  solicitor, 
informed  the  conrt,  that  this  charter  of  King  Henry  8* 
being  time  out  of  mind,  and  no  usage  at  all  laid,  to  be 
in  all  this  time,  therefore  judgment  is  not  to  be  given 
upon  this  confession. — Coke.    I  have  observed,  that  I 
was  aitomey-general  longer  than  any  one  hath  been 
these  hondred  years,  (unless  it  was  Gerrard,)  and  for  a 
note  worthy  of  observation,  1  never  yet  heard  of  an  attor- 
tom^-general  of  the  king,  to  die  in  the  time  of  his  atf 
neyship.  As  to  the  confession  here  of  the  king's  attorney, 
this  wiUmnch  satisfy  us,  for  matters  in  fact,  (if  the  same 
doih  not  ooBcem  the  commonwealth,)  as  if  one  be  pre* 
aented,  for  keeping  of  an  alehouse  without  lic^icc,  and 
the  attorney-general  doth  confess  that  it  is  an  inn,  yet 
we  will  have  this  tried :  and  for  .other  ommion  matters 
in  fact  we  will  give  credit  to  his  confessicHi.    But  as  to 
matter  in  law,  his  confession  shall  not  bind  us;  and 
this  difference  1  havfe  here  often  learned. — Dodderidge. 
These  five  hundred  years,  this  charter  hath,  had  no  al- 
lowance, nor  any  manner  of  usage  of  this  forest  ever  bad 
as  yet,  by  force  of  this  charter,  and  since  the  time  of 
'  King  H.  8.  many  a  cold  wind  hath  blown,  and  many 
'  forests  have  been  since  disforested,  and  if  he  cannot 
shew  some  manner  ci  usage  of  this,  he  cannot  have  it. 
— Coke.    A  common  person  may  have  a  chase,  but  not 
a  forest,  for  he  cannot  make  a  justice  in  eyre,  and  there-  * 

fore  no  common  person  can  have  a  forest ;  but  he  may 
have  a  nominative  forest,  and  swannymotes.— />oifife'- 
ridge.  Pickering,  Duke  of  Lancaster,  had  a  forest  in 
|iis  hands,  but  was  not  able  to  make  justices  in  eyre, 
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A.  p.  I6i5.  (unless  by  special  cchnmissbn ;)  and  so  had  the  kte 
Prince  Henry.— ^Cbite  agreed  ivith  him  herein* — Croke^ 
Justice.  By  the  statute  of  charta  dcforestCj  omnes  fo^ 
restip  vldeantuvj  and  many  of  them  were  disforested. — 
Coke  and  Dodderidge.  A  swannymore  court,  doth  not 
make  a  foiest ;  but  a  justice^seat  only  makes  it. — C^ke. 
That  which  cannot  have  commencement,  but  by  char* 
ter  ;  this  ought  to  have  allowance  within  time  of  memo** 
ry ,  by  matter  of  record ;  but  if  by  prescriptioo^  he  may 
stand  upon  it,  and  this  is  clear ;  and  so  thb  was  ad- 
journed till  a  further  time,  to  have  a  record  in  court,  and 

Term  tiil.  12.  to  be  argued. — Afterwards,  s.  Termin.  Pasch.  IS  Jao. 

matter  moved  B.  R.  this  matter  was  moved  again,  and  it  was  shewed 


>g&in.  for  Bri^s,  that  King  H.  2.  was  aeised  of  Cleeve,  whidi 

extended  itself  into  21  towns ;  and  by  his  letters  patent 
90  H.  2.  did  grant  this  forest  unto  Richard  Qiffiwd; 
afterwards  the  same  came  to  the  Earl  of  Shrewsbury, 
and  so  by  mean  conveyances,  the  same  came  to  Oliver 
Briggs,  who  died  seised,  and  from  him  the  same  did  de- 
scend, and  came  unto  Humphrey  Briggs,  the  now  de« 
fendant,  in  the  quo  warranto^  who  pleads  all  tliis  mat- 
ter, the  which  plea,  the  king's  attorney-general  hath 
confessed  to  be  true. — Bridgeman^  notwithstanding  all 
this,  prayed  judgment  for  the  king  ;  upon  the  insufici- 

11 H.  4.        ency  of  his  plea,  by  11 H.  4.  the  court  es)  officio  ought 

to  give  judgment  for  the  king,  in  a  quote  impedii^ 

where  a  title  appears  far  him,  though  shewed  by  a 

stranger ;  a  fortiori  here  in  this  case,  where  it  is  by  the 

shewing  of  the  party  himself.     It  was  urged,  that  the 

plea  of  the  defendant  was  insufficient,  and  that  for  two 

causes  :    1.  The  grant  is  void,  and  not  to  be  pleaded^ 

being  out  of  time  of  memory,  in  the  time  of  King  H.  8. 

which  cannot  be  tried ;  also  a  grant  of  H.  2.  not  plead- 

^  ,  able,  if  he  shew  not  an  allowance  of  the  same  in  eyre : 

Coke  9  pars.  j      ^ 

fol.  27.  b.  28.  this  appears.  Coke  9.  pars.  fol.  27.  b.  28.  a.  b.  in  the 
de^stil^^S!  caae  of  the  Abbot  dc  Strata  Maxcella,  but  admitting  the 

cieila's  case. 
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grMtgood^  if  the  king  grants  a  forest^^  nothing  doth  pass  A.  D.  tai5. 

by  this,  but  the  soil,  no  liberty,  they  are  magnalia  cO' 

ronoj  and  not  to  be  transferred ,  in  such  a  manner  to  a 

subject.    The  Earl  of  Lancaster  hath  a  forest,  but  no 

book  of  it :  the  Duke  of  Lancaster  and  Durham  have 

jura  regaltOy  and  in  this  regard  hare  a  forest,  but  not 

any  other  subject ;  and  therefore  his  title  here  is  insuffi. 

cient,  he  claims  here  a  special  kind  of  forest  afterwards, 

the  defendant  disclaimed  in  all  the  courts,  but  in  the 

swannjnnote,  and  attachments,  but  as  to  this,  the  same 

is  repugnant,  because  he  doth  first  claim  here  a  forest, 

end  then  all  these,  ex  consequente^  and  so  here  appears 

no  tiOe  for  the  defendant,  and  therefore  judgment  ouglit 

(d  be  giTen  against  him  tor  holding  of  these  liberties  so 

long,  witiiout  any  warrant,  or  power  so  to  do.— Co*e. 

If  you  have  a  charter,  before  time  of  memoiy,  you  can* 

not  plead  Ais,  without  shewing  some  allowance  of  it  in 

eyre,  if  the  same  be  of  things  granted,  in  pomt  of  char* 

ter  ;  bat  of  things  in  point  of  prescription,  there  you 

need  not  to  shew  a  charter,  but  in  such  a  case,  usage 

time  out  of  mind  is  sufficient ;  as  for  leef  s,  waifes,  and 

strayes,  prescription  for  them  is  sufficient ;  but  yet,  if 

neither  be,  nor  any  of  his  ancestors  ever  had  them,  but 

he  cfaiims  them  by  a  charter  granted  in  the  time  of  King 

H.  2.  and  shews  forth  this  charter,  this  is  not  good, 

because  this  charter  cannot  be  pleaded  ;  if  the  king 

hath  a  forest,  and  grants  this  unto  a  subject,  this  grant 

iinot  merely  void,  but  he  by  this  grant  shall  have  a 

chase,  bnt  no  swannymotes.  S6  Liber.  Assisarum,  fol.  ^^  * .. 

lot      «     «a     ^A     .  -   ,     __  ^    **.  ^     .       W  Liber.  A»- 

lol.  placito  60.  the  case  of  the  Honour  De  Pickenng,  aisar.  fol.  isi. 

towhich  a  forest  was  appendant,  the  king  grants  the  baili- 

widc,  to  one  in  fee,  rendering  rent,  and  after  grants  the 

liOQor,   with  the  appurtenances,  to  Edmcmd  Countee 

De  Lancaster,  &:c.     If  the  king  grants  a  forest  to  one, 

and  also  unto  him,  that  he  shall  make  a  justice-seat  f 

here  he  shall  have  'a  forest,  by  such  a  special  grant? 

[urn] 
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A  D.  1615.  irith  this  expression  iq  his  charter^  but  not  otherwise,  a 
man  may  have  a  chase  hy  prescription ;  but  if  it  be  bjr 
charier    not   good. — Dodder idge^  Justice,   demanded 
whether  he  pleads  this  charter,  pro  lot*  hie  in  curia^  and 
sealed,  it  was  answered,  that  he  did  so. — Dodderidge. 
The  Earl  of  Oxford  had  such  a  charter,  of  the  grant 
to  him,  to  be  chamberlain  of  England,  in  the  time  of 
King  Henry  3.  and  this  only  under  seal,  and  no  other, 
The  Sut  of  that  ever  I  have  seen. — Croke.    Officers  of  the  forest, 
Forresta.       verderours,  regardours,   &c,  and  divers  other  things, 
are  incident  to  a  forest ;  the  liberty  of  a  chase,  comes 
of  a  free  warren,  the  Statute  of  Charta   dc  Faresta^ 
reaches  unto  forests  made  by  H.  2.  he  may  here  plead 
the  charter  of  William  the  Conqueror,  or  of  William 
the  Confessor,  as  well  as  this  of  King  U.  8. — Doddt^ 
ridge.     This  is  a  very  strange  case,  that  a  confessi<m 
should  be  here  by  the  king*  attorney-general,  he  havii^ 
no  other  conveyance  to  shew  for  this  his  claim,  but  only 
this  charter  of  H.  2.  a  forest  here  this  cannot  be,  for  he 
hath  wained  all  the  principal  courts  of  a  forest,  as  view 
of  r<^ardors,  before  a  justice*seat ;    the  swannjrmote, 
and  attachments  do  not  make  a  forest ;  the  last  Prince 
Henry  had  two  or  three  forests.— CoAr.    The  attach- 
ment and  swannymote  courts  are  only  to  present  agisters, 
regardours ;  the  justice  in  eyre  is  to  do  nothing  of 
himself,  but  upon  their  presentments,  by  special  words, 
the  king  may  pass  a  forest  to  a  subject ;  but  no  man  of 
himself,  can  make  a  chief  justice,  without  a  justice* 
seat,   the  court  of  swannymote,   and   attachments  is 
but  of  small,  and  to  little  purpose ;  and  1  do  rery  much 
marvel  at  this  confession,  the  like  to  which  I  did  never 
hear,  be  claims  here  a  forest,  and  a  chase  within  it, 
and  a  chase  he  cannot  have,  clearly  without  a  prescrip- 
tion, and  so  a  day  was  given  unto  him,  to  shew  hit 
.c^iarter   to   the   court.— At  another  day  Sir  Francis 
iHacony  the  king's  attorney-generaL  did  recite  the 
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and  said  unto  the  couif,  that  between  these,  s»  uhisun*  A.  D.  16I5» 
fire  fuerimus  in  Anglia,  4*  attomalus  generalise  there 
IS  some  affinity.  In  the  time  of  King  H.  2.  the  first 
charter  was  granted  of  this  forest,  and  there  have  been 
divers  charter^  of  confirmation  since  ;  and  Briggs  here 
conveys  title  to  himself  under  tlie  title  of  the  £arl  of 
Shrewsbory,  two  acts  of  parliament  have  been  made, 
the  one  in  King  B.  Fourth's  time,  and  the  other  in  King 
H.  8.  that  a  subject  may  have  a  forest,  but  not  a  justice- 
seat,  for  this  is  regal,  bnt  it  is  a  forest,  and  hath  swanny- 
Bioles.  I  have  been  very  ill  used  in  this  case,  to  have 
this  put  on  in  thb  manner ;  after  that  I  have  made  a 
confession  of  the  claim,  and  no  king's  attornejr  hath 
been  used  so  for  these  five  hundred  years ;  and  I  will 
hereafter  take  a  course,  that  I  will  not  be  so  used  again. 
1  have,  two  powers  in  me,  the  one  of  prosecution,  the 
second  of  non-proeecution,  and  of  these  two  I  do  not 
know  which  is  the  greater  the  second  is  daily  by  the  king's 
special  directions  to  me,  whether  in  such  cases  I  shall  pro- 
ceed  (or  him,  or  not,  here  in  this  case  I  have  entered  for  the 
king  a  non  pros,  and  confessed  the  plea,  will  you  now 
have  a  judgment  for  the  king,  when  as  he  himself  will 
relinquish  it. — Coke.  A  non  pros,  this  is  to  be  entered, 
but  we.  will  be  advised  of  the  judgment.  It  is  a  plain 
case,  that  judgment  ought  to  be  given  for  the  king,  if 
one  datms  a  thing  time  out  of  mind,  and  doth  not 
shew  any  usage  of  it,  judgment  ought  here  to  be  given 
for  the  king ;  and  it  dcdi  not  appear  here  unto  us,  any 
confirmation  to  be  made  ;  the  plea  here  is  hie  in  atria 
prolat.  the  charter  in  the  time  of  H.  3.  I  never  did 
see  but  one  of  them  in  my  time,  if  the  king  had  grant* 
C!d,  Mam  iUam  forrestam  nostram^  shall  the  patentee 
have  this,  unless  he  have  a  warrant  to  make  a  justice- 
sfttty  he  shall  not  have  it,  but  only  a  chase,  and  so  it 
hath  been  twice  adjudged,  that  he  shall  not  without 
special  words  :  A  swaimymote,  without  a  justioe^seatt 

[m  mS] 
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A.  U*  1615.  is  nothing,  of  no  force  9A  siXt.'^Dodderidge.  Yoo 
cannot,  nor  ought  you  (6  confess,  but  only  matters  in 
faUj  and  this  may  be  good,  but  your  confession  is  of 
no  force,  for  matters  in  law. — Coke*  You  confer,  this 
is  ministerial,  but  we  are  to  give  judgment,  and  this  is 
judicial. — Curia.  The  tion  pros,  shall  be  Altered,  and 
we  will  be  advised  of  the  judgment. — Cokr*  ITie  sta- 
tutes for  nisi  prius  shall  not  bind  the  king,  unless  that 
the  king,  or  his  attcnrney,  wiH  give  way  unto  it,  as  ap- 

Fitz.Nat.Br.  peaia  in  Fitz.  Nat.  Bre.  fol.  S41.  letter  A.  and  so  it  was 
when  I  was  attorney,  and  this  ia  very  clear,  and  so  by 
the  rule  of  the  court,  this  matter  was  further  adjourned 
till  the  next  term,  to  have  the  charter  brought  in  court, 
ia  the  mean  time  the  same  rested  upon  a  Curia  advisare 

Termllilir  xult. — ^Afterwards,  s.  Termin.  Hillar.   17  Jac.  B.  R. 

Jac  B,  R. 

tiiiscase  '  ^'^^s  case  was  moved  again,  and  then  long  argued  touch- 
moved  again  j^ff  the  validity  of  the  charter  pleaded  by  Mr.  Jenkins 
and  argued.  * 

for  Briggs. — Dodderidge.     Without    all  question,  a 

subject  may  have  a  forest,  but  the  same  then  ought  to 
be  by  other  words  than  are  in  this  charter ;  but  when 
you  disclaim  in  a  justice-seat,  farewell  then  to  your  fo- 
rest.— Montague^  Chief  Justice.  A  forest  hath  such 
immunities  which  are  prerogatives  royal ;  and  this  is 
the  reason  why  a  subject  cannot  have  a  forest,  but  a 
chase ;  the  statutes  which  make  mention  of  forests,  they 
are  but  nominal,  not  real. — Dodderidge.  A  justice- 
seat,  the  chief  subject  of  a  forest ;  the  Court  all  dear 
cS  opinion,  that  one  cannot  have  a  forest  without  a 
justice-seat,  for  that  this  is  the  chief  thing  that  makes  a 
forest. — Dodderidge.  By  apt  words  a  subject  may 
have  a  forest,  as  to  have  a  justice-seat. — Montague.  He 
cannot  have  a  real  forest,  but  only  nominal,  for  the  li- 
berty of  wild  beasts ;  the  Abbot  of  Whitby,  in  a  quo 
warranto  brought  against  him,  did  claim  to  have  a  fo- 
rest ;  search  into  all  the  precedents  of  quo  warraniosy 
whether  any.  one  did  ever  justify,  -by  way  of  plea,  to 
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hate  a  forest,  you  shall  find  none ;  ancient  diarten  are  A.  D.  i^is. 
to  be  taken  according  to  ancient  usas^e ;  the  whole  court '  " 

dear  of  opinion,  that  upon  his  disclaimer  here  in  a  jus- 
tice-seat, judgment  must  needs  be  given  against  him, 
for  the  forest.    For  that  he  cannot  have  a  forest  without 
a  justice-seat ;  and  so  the  same  was  by  the  court  ad-  Adjourned 
joumed  to  another  time,  for  further  argument  herein.  ^"^"^^4"^' 

11  1  .         «  ment  given. 

and  the  sami^  not  moved  agam.    Perceiving  how  the  Yet  the  opi- 

opinion  of  the  court  was  against  Briggs,    upon    !»« ^u^  a^^nst 

,  and  disclaimer.  Briggs. 


Fowler  v.  Seagrave.    2  BuUt.  Rep.  p.  254. 12Jac.  1.  A  D.  1615. 
In  an  action  of  trespass,  nota,  per  Cokey  Chief  Jus-  An  action  of 
tice.     When  a  man  claims  a  warren,  infra  omne$  terrm  ^^*P*^^'  *^* 
domimcalesy  he  cannot  extend  this  into  the  land  of  free- 
holdera  ;  for  when  any  one  claims  a  warren  by  charter, 
he  cannot  clearly  inlarge  this  beyond  the  charter,  but 
be  ougbt  to  take  the  same,  as  it  is  expressed  in  the 
charter,  and  not  otherwise  ;  otherwise  it  is,  where  he 
claims  the  warren  by  prescription,  and  this  is  the  dif- 
fbreace,  the  court  agreed  with  him  herein. 

Compcr  v»  Andrews.  M.   12  Ja*   A.  i>.  1615.  jB.  jR.  a.  D.  1615, 

GwiUMs  Rep.  p.  275.  Godb.  asr. 

Okendim  Cowper  brings  a  prohibition  against  R(^r|^^'^«-^83. 
Andrews,  vicar  of  Ckmfield,  that  whereas  Thomas  Lord  Qu.  Whether 
Db  la  Ware  was  heretofore  seised  in  fee  of  an  hundred ^andUoxT 
md  forty  acres  of  land  in  Cowfield,  late  parcel  of  an  park,  viz.  2s, 
ancient  park  called  Ewhurst  park,  lately  impaled  and  shoulder  of 
replcoisbed  with  deer,  and  being  so  seised  he  and  all  j^^J^j^ilji^^/j^ 
those  whose  estate  he  had  in  the  same  hundred  and  forty  it,  be  deter- 
acres,  and  all  the  formers  and  occupiers  thereof  have  ^"^"^^^^^^^ 
used  time  out  of  ihind  to  pay  the  vicar  of  Cowfield  for  Thepleadings 
the  tiiiielmng  two  shUUngs  a  year,  and  one  slraulder  of  }^^y  "/found 
ercTT  third  deer  that  within  the  same  park  should  be  at  length  in 

^  ,     .  ,  .  xu    Winch's  En- 

)uDed«  in  ftU  aatisfection  of  all  tithes  renewing  upon  the  trie3,6c  8;  but 
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A.D.  16t5.  same  hundred  and  forty  acres,  which  the  vicars  have 
this  state-  always  accepted  in  discharge  of  all  tithes;  and  then 
is  uken  from  dedoceth  down  the  hundred  and  forty  acres  to  himself; 

HobartjSQ.     ^^^^  ||,^  shews,  that  though  he  tendered  the  two  shil- 

Erefixed  to  '  -»    t         i 

is  re{>ort  of  lings  by  the  year  in  such  years,  and  though  in  the  same 

bim"^  argS^  there  were  no  deer  killed,  yet  the  defendant  refused  to 
ment.  There  receive  the  same  two  shillings  before-mentioned  to  be 
mmilated      tendered,  and  sues  him  for  tithes   in  kind  for  those 

account  of      y^ars* 

bis  lordship's  "^  ^,      ,  ^     ,         .  .       ,       -        i 

argument,  The  defendant  by  protestation  denying  the  prescnp* 
M^  J^  War-  ^^^^^  ^^^  P'^^  saitb,  that  the  park,  long  before  the  time 
burton,  in  1    of  the  subtraction  of  the  tithes  aforesaid,  was  dispark- 

and  ihe^ar-m-^J  ^"^  ^^^  ^^^  *"  ^^^  Bame  were  utterly  destroyed  and 
ments  of  the  killed  by  the  occupiers  and  possessors  of  the  said  park, 
be  found  in    ^^^  ^U  the  lands  lying  within  the  said  park  were  con* 
Godb,  297,     verted  into  arable  land  and  pasture,  and  so  remain ; 
and  because  the  plaintiff,  after  disparking  of  the  park 
would  not  pay  tithes  for  the  cattle  and  corn.  Sec.  there- 
fore he  sued  him.     Whereupon  the  plaintiff  demurred 
in  law. 

And  whether  a  consultation  should  be  granted,  the* 
Court  were  divided  in  opinion;  Nichols  and  Hobart 
being  against  a  consnltation ;  Winch  and  Warburton 
for  one. — Bobart^  Chief  Justice,  said,  that  the  two 
shillings  is  clearly  a  modus  decimandi  which  is  certain 
and  annual,  and  the  disparking  does  not  prevent  the 
payment  of  it  t  and  the  shoulders  are  casual,  for  if  the 
owner  does  not  kill  a  deer,  or  but  two  in  a  year,  the 
vicar  will  not  have  a  shoulder.-^And  NkA0h  said,  that 
where  the  owner  converts  tillage  into  pasture,  the  parson 
will  lose  his  tithes  of  com ;  and  where  the  owner  dis- 
parks  his  park,  the  parson  will  lose  the  shoulders ;  but 
he  will  have  the  two  shillings,  and  be  shall  recover  in 
the  spiritual  court  a  recompence  in  money  for  the  shoui« 
ders  ;  but  the  whole  park  is  bound  by  the  modus  decs* 
mandr^  and  the  vicar  shall  not  have  his  tithes  ia  kind*-^ 
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It  seemed  to  fFinch  and  IVarburion.  that  by  the  dis*  A-  Z>-  i^i^- 
parking  the  prescription  as  to  the  shoulders  was  deter- 
mined, and  consequently,  the  whole  modus  decimandi\ 
and  then  the  vicar  shall  have  tithes  in  kind  ;  and  if  the 
park  be  revived,  the  prescription  and  modus  decimandi 
will  be  also  revived,  as  tenure  by  castle  ward,  Sec. 
—^^-^^-^^~^^^—^—^~^~^^—^-^-^— — .  

The  King  v.   Denies. ^l   Jiel.  Sep.  11.   12  Jac.  1.  A.  P.  1615. 

Davies  was  indicted  and  convicted  by  the  name  of  ^°^?<^^™*"^ 
Davies,  fishmonger,  for  ingrossing,  and  buying  divers  mg, 
salmon,  which  he  kept  and  sold.  And  being  removed 
by  habeas  corpus^  JVhiilock  takes  an  exception  to  the 
UKlictinent,  because  it  appears  thereby,  that  he  is  a 
fishmonger,  and,  by  the  statute,  any  fishmonger  may 
buy  and  ingross  fish  at  his  pleasure. — Coventr.  on  the 
other  side.  The  statute  has  excepted,  that  a  fishmou* 
ger  should  not  buy  by  forestalment,  nor  by  retail,  but 
at  reasonable  prices,  and  therefore,  being  indicted  for 
ibat,  he  oagbi  to  plead  that  he  is  not  within  the  excep- 
tions, so  in  this  case  this  exception  to  the  indictment  is 
not  good,  until  the  judgment  is  reversed.—  Coke.  If 
any  man  buy  malt  and  sell  it  again  at  unreasonable 
prices,  still  it  I3  within  the  statute,  and  this  has  been 
ruled  in  the  king's  bench.  The  law  is  the  same  in  the 
case  of  a  fishmonger  selling  at  unreasonable  prices.  So 
the  indictment  is  for  ingrossing  fish,  which  a  fishmonger 
may  lawfully  do  ;  but  here  the  judgment  is  good,  until 
it  be  reversed,  and  therefore  he  must  be  remanded.— 
And  it  appears  by  the  statute  of  5  £dw.  6.  c.  14,  upon 
which  this  indictment  seems  to  be  founded,  that  Coke 
intended  the  forestalling  of  a  fishmonger  in  markers ; 
lor  it  appears  by  the  statute  (as  I  understand  it),  tliat 
the  forestalling  of  fish  going  to  market  iaipiMiishable* 
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A,  D.  t6t$.      PrtUt  V.  Sierne.    1  RoL  Rep.  S00.~12.7Ae.  h 

Pratt  brings  repleyio  against  Sterne,  vho  justifietas 
bailiff  of  liord  North,  lord  of  the  manor,  where,  See. 
and  prescribes,  that  Lord  North  had  had  a  leet  froia 
time  immemorial,  to  be  holden  twice  a  year,  at  a  oertaia 
time,  and  that  it  was  presented  at  the  leet,  that  tbo 
plaintiff  had  erected  a  dove-cote  on  his  ground,  where 
there  was  none  before,  and  had  stored  it  with  pigeons, 
which  flew  about  the  country  and  devoured  the  grain 
to  the  great  damage  of  the  subjects  of  our  lord  (he  now 
king,  there  inhabiting. — Binge  took  several  eiccpticms 
to  the  pleading,  some  of  which  were  against  the  record, 
and  others  appeared  by  the  record,  and  therefore  1  will 
not  speak  of  them.  But  the  first  exception,  which  had 
any  colour  in  it,  was,  because  he  prescribes  to  hold  a 
leet  twice  a  year,  between  a  certain  time ;  and  that  thi^ 
leet  was  holden  in  AprU,  which  is  accorditig  to  the 
prescription;  but  it  appears  that  this  prescription  is  not 
good,  as  being  contrary  to  tlic  statute  of  and 

in  8  H.  7.  The  reporter  was  of  opinion 

that  a  leet  is  within  the  statute. — Coke.  If  that  were  the 
case,  it  would  overturn  all  the  leefs  in  England,  and  the 
said  statute  is  concerning  towns;  but  a  leet  mdy  be 
holden  by  prescription  at  any  time  of  the  year.— D^d. 
of  the  same  opinion.  The  second  exception  was,  that 
it  is  shewn,  that  upon  a  presentment,  it  was  ordered  ait 
the  leet,  that  the  plaintiff  should  pull  down  the  said 
dove-cote  before  a  certain  day,  under  a  penalty;  fot 
which  penalty,  as  this  act  was  not  done  before  the  day 
appointed,  the  defendant  distrained;  and  he  had  not 
shewn,  that  the  plaintiff  had  any  notice  of  this  order  of 
court,  which  he  ought  to  have  according  to  the  45 
Edw.  3.  19. — G.  Croke  of  the  contrary  opinion^  The 
45  Edw*  3.  is,  that  notice  should  be  given  when  it  k 
intended  to  hold  a  leet;  but  no  notice  is  necessary 
here,  because  the  plaintiff  was  one  of  the  tenants,  and  by 
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intendBiaoA  t^as  at  couit^  ami  (kex^iote  pug^t^to  take  no*  A.  D.  1613. 
tioe  of  the  acts  of  the  court. — ^The  third  eioeption  was, 
that  the  knrd  had  distrained  for  this  penalty  and  amerce^ 
maaij  and  had  not  aUedged  any  prescription  to  do  it^ 
and  that  therefore  the  distress  waa  illegal. — Br.  Lect^ 
87.  agreea  with  this.— <?•  Crooke^  conira.—lO  Hen.  7. 
15.  If  a  man  {Nrescribes  to  distrain  for  an  amercement 
at  the  leet  it  is  adouUe  plea,  7  H.  6.  12.— 10  H.  6.  7. 
Book  of  Entries,  506,  507.  a  man  may  distrain  for  an 
amarcement  in  the  leet,  and  Co.  8.  Griesley  it  was 
fesolved  accordingly. — Coke^  of  opinion  that  the  dis« 
trss  was  onqnestionably  legal ;  as  to  the  point  of  law^ 
Bflig  tiiaught  that  the  erection  of  a  doye«cote  is  not  a 
common  nuisance  presentable  in  the  leet.  These  birdd 
aiefor  the  tnstenance  of  man,  and  their  dung  manures 
the  land  better  than  any  other.  And  the  statates 
of  18  Rich,  and  4  Edw.  1.  of  Bragg,  provide  for  the 
mainieBalice  of  such  dove-cotes,  that  no  One  shall  de«  • 
stroj  the  pigeons ;  therefore  were  they  lawful,  other-t 
wiso  the  stsEtotea  would  not  haya  made  any  provision 
Ibr  their  preservation.  G,  Croke^  tontra*  These  sta- 
tates etiaet,  that  they  shall  not  be  destroyed  with  tiot* 
gines ;  but  that  is  no  reason  that  any  one  may  erecit  H 
dove^eole;  for  there  are  statutes  made  against  killing 
dcer^  and  still  no  one  can  erect  a  park  without  the  royal 
licenoe :  so,  in  our  case^  no  private  individual  can  erect  a 
dove-cote  without  licence.  But  the  lord  of  a  manor  and 
the  parscm  of  the  parish  may.*-Dod.  asks  him,  who  shall 
give  the  licence,  and  what  reason  there  is  in  any  distinc* 
tion  between  the  lord  oi  the  Inanor  or  the  parson  of  the 
parisk  and  a  tenant  oi  the  manor ;  for  there  is  no  rea« 
son,  because  he  is  lord  of  the  manor,  that  he  may  erect 
any  thing,  which  may  be  destruotive  to  his  tenant'^ 
giaiD.-^£r.  Cr^oke  does  not  answer  fliat,  but  says,  thai 
it  is  a  common  nuisance,  because  pigeons  will  fly»  and 
AcTwur  coniy  for  mora  than  60  miles.--^CMe«  I  have 
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A.  D.  1615*  known  it  proved  in  evidence,  that  tbey  have  strayed 
60  miles ;  and  this  was  known  bj  certain  marks  on  the 
pigeons. — H aught,  thinks,  that  the  pleading  is  bad ;  for 
it  is  stated,  that  he  had  erected  a  dove-cote  to  the 
common  damage;  but  he  ought  to  have  shewn  what 
the  damage  was,  viz.  that  they  flew  about  and  de- 
voured the  corn  (which  was  assented  to  by  Coke  and 
Dod,)  because  the  damage  is  not  apparent*     But  it  is 
otherwise  in  stopping  a  way,  or  breaking  down  a  bridge  : 
there  ^^  to  the  common  damage"  is  sufficient ;  for  there 
the  damage  is  apparent. — Dod.  19  Edw.  3.  A  plea  that 
it  was  presented  that  be  stuck  staked  in  the  river  Leed ; 
not  good  without  saying,  that  bpats  could  not  pass. 
And  Coke  J  Dod.  aad  Haughi*  said,  that  perhaps  in  this 
case  the  pigeons  were  kept  in  the  house,  and  did  not 
fly  out,  so  that  there  w&s  no  damage. — G.  Crooke*  It  is 
alicdged   that   they  iiew  out. — Coke^  Dod*  Ifamghi. 
Still  it  is  not  sufficient ;  but  it  ought  to  have  been  also 
alicdged,  that  tbey  .devoured  the  corn. — G.  Crooke. 
The  record  is  so;   then  they  said  it  was  proper.— 
ff aught.    Conies  are  no  nuisance. — Coke.  They  are 
not  used  to  stray  more  than  a  mile. — G.  Crooke.  In  Co. 
5.  fiowlston,  there  is  a  judgment  cited ;   that  it  is  a 
common  nuisance  presentable  at  a  leet,  that  a  tenant  of 
the  manor  had  erected  a  dove-cote. 
Exception  to      ^^  was  adjourned  to  Mich.  13  James.     The  case  was 
mcut^**'^'^  argued  by  Dompart,  who  said,  that  the  presentment  was 
only,  that  the  plaintiff  had  illegally  built  a  dove-cote, 
and  not  that  it  was  a  common  nuisance ;  but  that  was 
averred  in  the  plea ;  yet  he  conceived,  that  the  defen- 
dant  could  not  aid  the  presentm^t  by  his  plea,  which 
was  assented  to  by  the  court,  and,  for  that  omission,  the 
court  seemed  to  incline  against  the  warrant.  Adjourned. 


A  n.  1616.  Godbolty  259.  13  Jac.     Fratt  v.  Lord  North. 

A  man  was  distreined  by  the  bailift'  of  the  JLoid  North, 
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«  • 

for  SOs.  imposed  upon  him  in  the  courl*leet  for  the  A.  D,  loig, 
erecting  and  storing;  of  a  dove-cote :  and  it  Tvas  said. 
That  it  cannot  properly  be  called  a  nuisance,  but  for 
the  devtrojring  of  com,  which  cannot  be  but  at  certain 
times  of  the  year :  and  therefore  it  was  conceived,  that 
the  party  who  was  presented  might  traverse  the  nuisance 
to  be  with  his  pigeons ;  and  it  was  said,  that  a  man 
might  keep  pigeons  within  his  new  house  all  the  year^ 
or  put  them  out  at  such  a  time  as  they  could  not  destroy 
the  oom  :  and  Cook,  Chief  Justice,  said,  That  there  is 
not  any  reason  that  the  lord  should  have  a  dove-cote 
more  than  the  tenant ;  and  he  asked  the  question,  whe« 
ther  the  Statute  of  £•  2.  saith,  Inquiraiur  de  dove-cotes 
erected  without  licence,  who  should  give  the  licence  ? 
Ad  quod  non  fuit  responsum.  in  Mich.  Term  following 
the  case  was  argued  by  Damport,  who  said,  that  the 
erecting  of  a  dove-cote  by  a  freeholder  was  no  nui« 
sance  :  for  a  writ  of  right  lieth  of  a  dove-cote,  and  in 
the  register  it  is  preferred  and  named  before  land,  gar- 
den, &c.  But  he  said,  that  there  was  a  fatal  defect  in 
the  plea  ;  which  was,  That  the  presentment  at  the  leet 
was,  that  Prat  had  erected  a  dove*cote  unlawfully,  and 
did  not  say,  ad  commune  nocumerUum,  as  it  ought  to 
be,  otherwise  it  is  not  presentable  in  the  leet :  and 
therefore  although  it  was  otherwise  in  the  plea.  That  it 
was  ad  commune  nocumentum^  the  same  did  not  help  the 
defective  presentment. 

Cro.  Jac.  p.  382.     11  Jac.  1.    Prai  v.  Steam. 
Replevin.      Upon  demurrer  the  case  was,    that  a  a  nuisance  is 
freeholder  erected  a  dove-cote  upon  his  freehold,  where  PJ^"^^^** 
there  was  not  any  before,  and  stored  it  with  pigeons  :  leet;  but  the 
this  was  presented  at  the  leet,  and  a  pain  assessed  toPJ^^^'^^^Hf 
amove  it  by  such  a  time ;  and  for  not  amoving  it  he  wascludc,"to  the 
iunerced ;  and  for  the  amercement  a  distress  taken  by  ^^^^^  ^f  ^| 
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A.  D.  1616.  the  lord  of  the  leet.    The  question  was^  Whether  Ihu 
the  king'5      distress  were  well  taken  ? 
jecte,' "and  if    ^^*>  Whether  the  erecting  of  a  dove-cote  by  a 

an  amerce-  freeholder)  and  storing  it  with  doves,  be  a  nuisance  and 
ment  be  a^      a*  •     x  i       « 

fixed,  the.     offence  against  law  ? 

lord  may  dis-  Secondly,  Whether  the  lord  may  disUain  without 
train  of  com*  .1        ^       r  •  *  •       1    * «» 

mon  risht.    special  custom  for  a  pam  or  amercement  m  a  leet  ? 

Se.  qu.  If  a        Cokc^  Chief  Justice,  held,  that  it  was  a  common  nui* 

newdove-cote  '  .        .        ,  ■       - 

beanuisaoce.sance,  and  enquirable  in  a  leet;  but  the  otiier  justices 
iS6^sJof^'  seemed  to  doubt  thereof.  But  for  the  second  point 
S.C.  they  all  resolved,  that  he  might  distrain,  or  have  his 

8 Co. 41/  action  of  debt  for  such  a  pain  or  amercement:  but  as 
Cro.£lix.l48.  to  the  matter  they  would  not  speak,  because  the  present* 
4  Com.  Dig.  >nent  was  not  good ;  for  that  it  is  presented,  that  he 
i[^'  A  nn  ®^^^  adoye«cote,  and  stored  it  with  pigeons  ;  but  he 
Salk.i75.5oV  doth  not  say  in  the  presentment  that  it  was  ad  nocumen* 
2Bac*^b^^  '"^  fegwrwrn  domini  regis ;  which  ought  to  be  in  every 
615.  presentment :  and  although  the  party  h^th  here  averred 

133^^  '  that  it  was  ad  commune  nocumeniumy  yet  that  is  not 

1  Hawk.  P.  sufficient ;  for  it  ought  to  be  in  the  presentment,  which 
and  the  cases  is  the  charge :  and  this  fault  was  held  incurable.  Where* 
there  cited,    fo^g  n  ^gg  adjudged  for  the  plaintiff. 

See  1  Jac.  c.  27.  and  9.  Geo.  2.  c.  29. 

^'P'^^^y-  Webb's  Case.    1  RoL  Sep  All.     UJac.l. 

One  Wd)b  was  fined  by  the  lord  admiral,  being  a 
justice  of  the  forest  of  ■ ,  for  committing  a  tres* 

pass  on  the  forest  with  certain  sheep ;  and,  for  refusing 
to  pay  the  fine,  he  was  imprisoned  for  the  contempt,  all 
which  was  returned  on  a  Habeas  corpus. — Bridgman, 
I  conceive,  that  the  return  is  bad,  because  it  does  not 
appear  that  the  trespass  was  committed  within  the  fo- 
rest ;  nor  is  it  shewn  before  whom  the  justice-seat  was 
hdden. — Coke.  It  is  sufficiently  good,  before  whomso^ 
ever  it  was  holden ;  and  it  is  returned,  that  the  tres? 
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pass  was  committed  within  the  doles*  of  the  forest,  and  A.  D.  1617. 
by  doles  are  meant  bounds,  and  it  is  therefore  good  ;  bat*  ^^  ^^^  ^^* 
wc  will  consider,  whether  he  might  have  been  imprisoned  nonymous 
for  refusing  to  pay  the  fine.— ?>Qrf.  I  conceive  that  a^"'*^P?"^' 

°         *^  '^  poms  in  La- 

peisoa  cannot  have  a  common  of  pasture  in  a  forest,  tin,  nntiently 
mdess  it  be  by  prescription  ;  but  he  may  by  prescription.  J^^j^^^i^ 
Which  distinction  was  agreed  to  by  Cokey  who  said,  <^ed  into  seve* 
-that  the  Statute  of  Charia  de  Foresta  is  only  an  affinn- which*"^ 
ance  of  the  common  law,  and  therefore  a  man  may  pre*  therefore 

•u       ■     •     A  •*    -r    •      ^u-         '     iu      •         •  f*.   called  a  dole- 

scnbe  against  it,  if,  m  this  case,  the  imprisonment  bemeadow.The 

legal,  the  prisoner  is  not  bailable,  having  been  com-°?"°*^  ^*P* 
mitted  by  a  justice  of  the  forest ;  but  other  wise,  if  it  be  often  left  be- 

furrows,  to  which  our  antient  law  writers  gave  the  name  of  daliprati,  are  still 
called  doles  in  some  parts  of  England. 

-  — —   -        --  ■ ^— ■  ■  -       — 

2^e  King  v.  JRiveit.  S  Buki.  p.  178. 14  Jac.  1. 

By  indictment  upon  the  Statute  of  93  Eliz.  cap.  10.  indictment 
for  taking  of  partridges,  exceptions  taken  to  the  indict- ^F^ijj?^^*' 
ment^  the  taking  being  therein  laid  io  be  cum  retijs,c.  lo. 
&c.  et  alijs,  whereas  there  is  no  such  words,  (as  cum 
retijs)  and  so  the  indictmeiit  not  good. 

The  whole  court  clear  of  opinion.  That  t!ie  indictment 
was  bad  for  this  cause. 

Another  matter  was  then  moved  upon  this  Statute, 
Whether  such  an  indictment  may  be  taken  before  the 
jastices  of  peace,  or  not  ?  The  Statute  being  that  justices 
of  assize  in  their  circuits,  and  justices  of  the  peace 
in  every  shire,  county,  and  town-corporate  within  this 
realm^  in  their  sessions,  shall  and  may,  by  virtue,  &c. 
hear,  inquire,  and  determine  of  all,  &c.  To  this  it 
was  said,  Shall  be  examined  before  two  justices  of  the 
peace,  this  to  be  by  *  examination  of  witnesses,  but  if 
the  same  be  at  the  assizes,  then  the  same  to  be  accord- 
ing to  the  law  byway  of  indictment. — DodderidgCy 
Justice.    By  this  construction;  both  parts  of  the  Statute 
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A.  D.  1617.  do  well  atond  together^  if  at  the  aessioiiS)  then  to  par« 
""""""""""""^  sue  the  course  of  proceedings  there  by  indiotment,  and 
so  the  law  is  to  be  taken.  But  if  to  be  examined  before 
justices  of  the  peace,  this  then  io  be  taken  bj  exami- 
nation of  witnesses.  Here  the  mdictment  being  com 
otAttbed.  ^ijs>  the  same  is  not  good,  and  so  by  the  rule  of  the 
court,.for  this  exception  the  indictment  was  quashed. 


Bridgman^p*93.    Rex  v.Byron^     14  Jar.  I. 

In  a  Quo  Warranto,  for  that  the  defendant  for  ayrar 
past,  hath  used  and  yet  doth  use  without  any  warrant, 
within  the  manor  of  Colwick,  in  the  county  of  Notting- 
ham, within  the  bounds  of  the  king's  forest  of  Sher- 
wood, and  within  the  regards  of  the  said  forest,  to  have 
9  park  within  the  said  manor,  with  a  pale,  hedge,  and 
ditch  enclosed,  being  two  hundred  acres  of  pasture,  and 
a  hundred  acres  of  wood  within  the  said  park,  £t  ad 
venandum,  capiendura,  occidendum  et  apportandum  in 
the  said  park,  and  two  hundred  acres  of  pasture,  and  a 
hundred  acres  of  wood,  omnes  et  omniraodas  damas 
Domini  Regis  forests  suas  praedict,  in  pareum  prff* 
diet  et  praedict,  SOO  acr.  pastune  et  100  acr.  B<>sci 
aliquo  tempore  venand,  et  occidend.  Ita  quod  Forres* 
tini  Doming  Regis  forestce  praedict^  necaliqua  alias  per- 
gooas  quaecunq;  iutromittantur  ad  venandum  et  fugan* 
dum  intra  pareum  praedictum  et  SOO  adr.  pasturae  et 
100,  acr.  Bosci  sine  liceatia  defendentis. 

The  defendant  pleaded,  that  John  Biron,  knight,  tlie 
defendant's  grand&ther  was  seised  in  fee  of  a  messuage 
of  a  hundred  acres  of  land,  two  hundred  acres  of  mea« 
dow,  three  hundred  acres  of  pasture,  and  a  hundred 
acres  of  wood  in  Colwick,  in  the  county  aforesaid,  now 
and  time  out  of  mind  called  the  manor  of  Colwick, 
within  the  meets  and  bounds  of  the  forest  aforesaid. 
And  that  the  said  J^bo  Byron  the  grand&ther,  and  all 
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Aoee  ifliose  estate  the  said  John  Bjron  hath  in  the  afore-  A.D,i6ir« 
said  hoase,  and  a  handred  acres  of  land,  two  hundred 
•f  meadow^  and  three  hundred  of  pasture,  and  a  hun- 
dred of  wood  in  Colwick  aforesaid,  haye  had,  held,  and 
hmve  accustomed  to  haye  in  the  aforesaid  two  hundred 
acres  of  pasture,  and  a  hundred  of  wood,  parcel  of  the 
afimsaid  tenements  called  the  manor  of  Colwick,  be«. 
longing  to  the  said  manor  of  Colwick,  enclosing, 
ditching,  and  hedging  at  their  will  and  pleasure,  with 
all  liberties,  priyileges,  and  franchises  to  the  said  park 
bdottging,  and  in  the  said  park  from  the  time  aforesaid 
haye  used  to  haye  and  to  keep  deer,  and  from  time  to 
time  to  constitute  and  appoint  a  keeper  of  the  said  deer 
in  the  said  park,  who  from  the  aforesaid  time  haye  used 
to  keep  the  same,  ac  ad  yenandum,  fugandum,  occi* 
dendum,  capiendum  et  asportandum  omnes  et  omni* 
modas  damas  in  ebdem  parco  de  tempore  in  tempus 
existentes  ita  quod  nullus  forestarius  Domini  Regis, 
forests  praedicts  nee  aliquae  aliae  personae  qua^cunq; 
intromittantur  ad  yenandum  et  fugandum  in  parco 
pnedido  sine  licentia  pnedicti  Johannis  ayi.  And  set 
finth  that  the  said  John  the  grandfather  died  seised, 
whereby  the  said  manor^  &c.  descended  to  Sir  John 
BjTon  his  son.  And  that  Hilary,  3  Jacobi,  a  fine  was 
leyied  between  Sir  Peter  Leigh  and  other  plaintiffs,  and 
Sir  John  Byron  the  son,  defendant  of  the  said  tene- 
ments, to  the  use  of  the  said  Sir  John  for  life,  the  re- 
mainder to  the  defendant  in  tail. 

And  that  the  seyenteenth  of  December,  10  Jac.  did  let 
the  premisses  to  the  defendant  for  eighty  years,  if  the 
lessee  should  so  long  liye,  whereby  the  defendant,  the 
£6  Mar.  ll.Jac.  was,  and  is  thereof  possessed  and  did 
aver  that  the  manor  of  Colwick  in  the  information,  and 
the  said  messuage,  a  hundred  acres  of  land,  two  hun« 
dred  of  meadotfi  three  hundred  of  pasturei  and  a  fauu'* 
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A.  D.  i6i7.  ^redof  wMd  to  "be  the  same,  and  did  dio  aver  tiielife 
f  the  lessor. 

The  attorney-general  for  the  king  did  replj,  tiiat 
before  the  information,  sc.  9  October,  19  Jacobi,  and 
long  before,  and  continuing  after  until  the  exhibiting  of 
this  iaformation,  the  defendant,  the  park  and  tenements 
aforesaid,  with  ditches,  hedges,  and  fences,  had  so 
sldightly  enclosed,  that  the  king's  deer  of  the  aforesaid 
forest  for  defect  of  sufficient  enclosing  of  the  park  and 
tenements  aforesaid,  through  the  defoult  of  tiie  defen- 
dant, did  enter,  and  the  deer  of  the  king  into  the 
said  park  and  tenements  aforesaid,  for  the  cause  afore* 
said,  entering,  the  defendant  did  very  unjusAy  kill  the 
said  deer  in  the  said  park  and  tenements  aforesaid. 

The  defendant  did  maintain  his  bar,  and  traversed 
without  that,  that  the  defendant,  the  park,  and  teoemails 
aforesaid  with  such  slight  fences,  hedges,  and  ditches 
enclosed  did  keep  ihe  same,  quod  damas  Regis  de  for- 
resta  prasdicta  de  tempore  in  tempus  intra  tempus  prse- 
dictum  in  parcum  et  tenementa  praedicta  pro  defectn 
suflicientis  inclusursB  parci  et  tcnementorum  priedicto* 
rum  in  defectu  defen.  intravernnt,  absque  hoc  quod  Defen* 
dens  damas  Regis  de  forresta  praedicta  in  paroo  ei  tene- 
mentis  praedictis  prodefectu  sufficientis  inclusur®  parci  et 
tenementorum  praedictorum,  in  defectu  defendentis  minus, 
juste  interfecit  modo  et  forma,  prout,  &c.  Wh^eupon 
the  attorney  demurred.  And  I  conceive  that  judgment 
ought  to  be  given  for  the  king.  First,  Because  the  plea 
in  bar  and  the  rejoinder  made  by  the  defendant  is  alto- 
gether ^insufficient,  for  divers  causes.  Secondly,  As  to 
matter  in  law. 

And  as  to  the  first.  The  Quo  Warranto  doth  suppose 
that  the  defendant  did  use  the  liberties  there  mentioned 
within  the  manor  of  Colwick,  being  within  the  meets  and 
bounds  of  the  forest  of  Sherwood^  and  within  the  rs- 


of  the  siud  forest,  and  the  defendant  did  know  a.  T>.  1617. 
this  to  be  within  the  m^ets  Md  bounds  of  the  gaid  *'-——* 
forest,  bat  does  not  aaswer  whether  it  be  within  the 
leguaids  oc  not,  for  it  majr  be  within  the  meets  and 
bonads  of  the  said  forest,  and  yet  not  within  the  re* 
gmds;  as  if  the  manor  were  di3forested  by  Carta 
Forestae,  because  it  was  a  subject's  maaor,  and  not  the 
kii|g*s,  jet.it  remains  within  the  meets  and  bounds  of 
Ae  said  forest,  but  not  within  the  reguards,  for  now  by 
the  disforesting  it  is  made  purlieu,  and  not  subject  to 
the,r^Qfurds  and  laws  of  the  forest,  as  to  the  owner  of 
the  manor.  Vide  Carta  Fovesta,  fol.  1.  and  yet  not* 
withstanding  this  statute,  if  the  king  ba4  granted  this 
manor  to  be  free  of  the  reguards,  or  out  of  the  reguards, 
yet  is  it  still  within  the  meets  and  bounds  of  the  said 
£m»t. 

Secondly,  The  defendant  makes  title  to  the  liberties 
whereof  Sir  Jdin  JByron  his.graiidfether  was  seised  in 
fee^  Tiz.  of  a  messuage,  a  hundred  acres  of  land,  two 
hundred  of  meadow,  three  hundred  of  pasture,  and  a 
hundred  of  wood  in  Cdwick,  now  and  time  out  of  mind, 
called  the  manor  of  Colwick.  Quodque  ille  et  omnes 
illi  quorum  statum  idem  Johannes  habuit  in  tenemen- 
tis  pnedictis,  habuerunt,  teniierunt,  et  habere  consueve* 
runt  in  pvaedictisSOO  acris  pasture  et  100  lacris  bosci 
parcellis  praedictorum  tenemeotoruip,  vocat.  mannerium 
de  Colwick,  praedietum  parcum,  tenementa  pra^ieta, 
vocat.  mannerium  de  Colwick,  spectantet  pertinent,  &c. 

So  that  the  d^fmdant  doth  not  prescribe,  but  doth 
dlSxdge  only  that  Sir  John  Byron,  and  those  whose 
estate  he  hath,  haye  used  to  have  a  park,  the  which  is 
no  tifle  to  the  park,  for  that  ought  to  be  time  out  of 
mind. 

Thirdly,  The  defendant  doth  claim  to  hare  a  park 
in  the  ^aforesaid  two  hundred  acres-  of  pasture,  and  * 
a  hoadred  acres  of  wood,  whereas  there  is  no  speaking 

[KB] 
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A.  n.  i6ir.  of  two  handrad  aciei  of  pasture  befive,  and  thetcfiH^ 
he  ought  to  have  said,  in  two  hundred  acies  of  pattuv^ 
pateel  df  the  Miid  three  hundred  acres. 

Fourthly,  The  defendant  doth  not  answer  to  the 
killing  of  the  king's  deer  of  the  forest,  but  doth  onl/ 
justify  the  killing  of  all  deer,  time  out  of  mind,  being 
in  the  said  park. 

Fifthly,  The  rejoinder  is  a  manifest  departure  from  the 
bar,  for  in  the  bar  he  cbimeth  to  have  a  park  ditched 
and  hedged.  Per  yoluntatem  eorum  inclusum,  so  that  by 
this  pretence  he  may  keep  the  park  with  suck  low 
hedges  as  he  will,  and  yet  in  his  rejoinder  he  doth 
traverse,  absque  hoc,  that  he  kept  the  park  adeo  panris 
sepibus  et  Fossatis,  quod  Danue  Regis  de  foresta  pras- 
dicta  in  pareum  pnedictum  pro  defectu  inclusum 
intraterunt  et  absque  hoc,  &c.  So  that  the  defendant 
by  his  rejoinder  doth  make  an  issue  upon  that  which 
he  doth  justify  in  his  bar,  and  doth,  upon  the  matter, 
deny  in  his  rejoinder  the  matter  alledged  by  him  in 
his  bar. 

And,  as  to  the  raster  in  law,  I  conceive  that  the  de* 
fendant  cannot  prescribe  to  have  a  park  in  such  manner 
as  he  pretendeth,  for  that  such  prescription  is  quite 
contrary  to  the  nature^of  his  royal  franchise  of  his 
forest,  and  is  to  the  destruction  of  it,  for  a  forest  is  a 
royal  franchise,  so  that  regularly  none  can  have  it  but 
the  king,  as  it  was  adjudged  in  this  court  in  a  Qao 
Warranto  against  Humfrey  Bigges.  And  Manwood, 
foL  1 .  A  forest  is  a  certain  territory  of  ground  pri* 
vileged  for  wild  beasts  and  fowles  of  the  forest,  to 
rest  and  abide  in  the  safe  protection  of  the  king,  for  his 
princely  delight  and  pleasure,  and  doHth  consist  of  four 
things.  I.  Yert.  S.  Venison.  3.  Particular  laws  and 
privil^es.    4.  Certain  officers. 

But  by  this  pretence  of  the  defendant,  the  forest  of 
the  king  is  privileged  for  wild  beasts  to  rest  in  proteo* 
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Um  of  the  kin  J,  but  they  arc  subject  to  being  destrojed  a.  D.  i6ir. 
by  the  defendant ;  for  by  such  pretence  none  can  enter  , 

tiiere  but  he  or  his  keepers.  And  1  conceive  that  no 
bodj  can  pretend  to  have  any  profit  or  pleasure  in  the 
forest,  which  tends  to  the  destruction  of  the  forest,  and 
that  is  the  reason  that  one  cannot  prescribe  to  have 
common  in  a  forest,  for  sheep,  gease,  goats,  or  hogs, 
for  to  suffer  them  to  common  there*  is  Ad  masrnum  no- 
dunentum  fenurum  forestae:  and  such  a  prescription 
the  defendant  maketh,  which  is  not  only  Ad  magnum 
nocumentum,  but  to  the  utter  destruction  of  the  forest. 
And  ifit  be  objected,  that  this  park  claimed  by  the  de* 
fendant  is  but  a  little  part  of  the  forest,  this  is  no 
answer :  for  as  in  the  case  of  a  common,  no  man  maj 
prescribe  to  have  slieep,  ftc.  in  the  forest,  so  cannot  he 
in  any  part  of  the  forest,  and  if  the  defendant  may  pre« 
aeribe  to  have  such  an  irregular  park  in  part  of  the 
finest,  so  may  others  claim  such  like  prescriptions  in 
other  parts  of  the  forest,  and  s6  the  king  shall  lose  all 
the  fiancbise  of  his  forest,  and  the  defendant  may  make 
kis  fence  or  ditch  solow  withoutside,  and  so  high  within 
that  the  king's  deer  cannot  get  out  again  when  they  are 
come  in,  and  so  this  park  shall  be  in  the  nature  of  a  trap 
jto  catch  the  king's  deer. 

•  And  further,  he  that  will  prescribe  to  have  any  com« 
noQ  profit  or  pleasure  in  the  fireehold  or  inheritance  of 
another,  ought  to  make  his  prescription  in  such  manner^ 
ao  that  he  must  leave  the  residue  of  the  profits  to  the 
owner,  and  cannot  utteriy  exclude  the  owner ;  and  there* 
line  if  one  doth  prescribe  to  have  all  the  herbage,  pan- 
nage, and  profits  of  the  land  of  I.  8.  no  man  can  con- 
ceive that  this  prescription  is  good.  Neither  can  a 
conuBoner  prescribe  that  the  lord  of  the  soil  cannot  put 
in-  any  cattle  into  the  land.  But  in  our  case  the  ver/ 
fra&diise  of  the  king's  forest  doth  consist  of  vert,  veni- 

[Nn2] 
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A.  D,  1617.  son,  hndffy  and  officers  of  the  forest,  for  tbc  king  majr 
have  a  forest,  although  he  hath  no  land  there. 

And  in  the  Commentaries,  332.  If  a  manor  within 
the  forest  of  Waltham  do  escheat  to  the  king,  and  the 
king  grants  the  manor  to  one  in  fee,  ycAshaH  not  he  faaire 
the  liberty  of  the  forest.  And  tlie  same  law  is  where  the 
king  grants  all  the  land  which  he  hath  in  the  forest* 

But  notwithstanding  1  agree  that  one  may  have  a 

park  within  a  forest  by  prescription  or  by  grant,  but  then 

the  same  ought  to  be  kept  so  enclosed,  that  the  beasts -of 

the  forest  cannot  enter  into  the  park,  which  if  not  done, 

it  is  a  forfeitave  of  the  liberty  of  the  park,  and  lo  it  is 

if  he  have  a  saHerie,  or  deer«leap,  for  the  nature  of  a 

park  is  to  be  enclosed ;  and  in  the  10  H.  7. 6.  it  b  said, 

that  a  park  consists  of  soil,  enclosuie,  and  game,  and  in 

the  15  Ed.  3.  Thomas  Earl  of  Lancaster,  lord  of  a 

forest,  did  grant  leave  to  one  John  Harrington  to  make 

a  park  within  the  said  forest,  and  there  it  is  adjudged, 

thAt  if  the  grantee  does  so  slightly  enclose  the  park| 

so  that  the  forest-beaste  may  get  in  there,  that  it  is  a 

forfeiture,  and  the  lord  of  the  forest  may  «iiter  -and 

take  the  deer. 

Bat  by  the  pretence  ef  the  defendant,  the  king  aha! 
not  have  so  much  power'in  this  land,  being  in  the  midsi 
of  the  forest,  as  he  hath  in  the  lands  of  any  of  his  sub- 
jects, which  do  lie  without  the  forest :  for  if  foFeat* 
beasts  stray  or  wander  into  the  land  of  a  subject,  ooi 
of  the  forest,  the  foresters  may  enter  into  this  land,  and 
reehase  them  into  the  forest  again. 

Hobart,  p.  119.    Wood  v.  Budden.    14  Jac.  1. 
AVood  brought  an  action  of  trespass  against  Budden, 
'and  decUred  in  the  new  assignment  in  a  ^ose  of  pas- 
ture in  ToUard  Royal;    the  defendant  pleadad,  tbttl 
William  Earl  of  Salisbury  was  seised  «t  ia  tm^  m^i 
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ri^Iitof  «n  ancient  ckase,  repienishod  %vitk  deer,  called  A.  D.  1617. 

Cranborn,  and  so  prescribed  in  liberty  of  ciiaaa^  and 

that  the  same  chase  did  extend  itself  as  well  in  and 

thiough  the  said  eight  acres  of  pasture,  as  in  and 

through  the  said  town  of  Tollard  lioyal^  and  justifies 

the  trespass  for  use  of  the  chase.     The  plaiutiS*  maiu" 

taun    hi3  declaration,  and  traverseth,  that  the  chase 

doth  not  extend  itself  as  well  to  the  eight  acres  as  to 

the  whole  towB.    And  this  issue  was  tried  at  the  bar,2Cro.9^.i8d. 

and  found  for  the  plaintiff.     And  now  it  was  said  in 

anest  of  judgoieBt  by  Finch y  sergeant,  that  this  issue 

aad  yerdict  were  faulty,  because  if  the  chase  did  extend 

to  the  eight  acres  only,  it  was  enough  for  the  defendant, 

and  therefore  the  finding  of  the  jury,  that  it  did  not 

extend  as  well  to  the  whole  town  as  to  the  eight  acres, 

did  not  conclude  against  the  defendant's  right  in  the 

eight  acres,  which  was  only  in  question.     But  it  was 

anaweied  by  the  court,  that  there  was  no  fault  in  the 

issue,  much  less  in  the  verdict  (which  was  according  i  Cr.  7. 

to  the  issne ;)  but  the  fault  was  in  the  defendant's  plea,>;f'^'f^  "P'''' 

"^  '^      '  issue  lar>;er 

that  now  takes  the  exception,  for  he  puts  in  his  plea  than  is  need- 
more  than  he  needed,  sciL  the  whole  town,  which  being  £)y  3^5  I, 
to  hisr own  disadvantage,  and  to  the  advantage  of  theS^ro.i84. 
piaintitr,  there  was  no  reason  fdr  him  to  demur  upon  it, 
bat  rather  io  admit  it  as  he  did,  and  so  to  put  it  in  issue. 

And  so  judgment  was  given  for  the  plaintiff. 

^ ■      -  — ^^^—— — ^^— ^— ^^^^— ^^^^— ^— ^^^— ^ 

Cro.  Jac.  p.  463.     Athel  v.  Corbett.     15  Jac.  I .       A.P  t6t5. 
Trespass  for  the  taking  of  a  greyhound  with  a  collar.  Trespass  will 

The  defendant  saith,  that  the  doff  was  coursing  a  hare  in  ^'*^/®'"  \f^*"5 

'  =•  °  a  greyhound 

his  land,  and  therefore  he  took  and   led  him  away  1  coursing  a 
whereupon  the  plaint  iff  demurred. — And  adjudged  foj^Hefcndam's 
the  plaintiff,  because  the  pica  is  frivolous,  whereby  it  land. 
.seems  trespass  lie^.     And  in  12  Hen.  8.  pi.  and  2  Edw.  3  Lei.  qb. 
2.  ''  Avowry,"  it  was  adjudged  that  replevin  lies  of  a  J  Sid,  sstf. 

ferret.  1  Com.  Dig. 

507.  5  Cum;  Dig.  36i.  1  Term.  Rep.  384.    1  Saund.  84.  P.  N.  B.86.    Cru. 
£liz.  195. 
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A, D.  1618.  Jones V. Gastril.  iRoLRtp.9.  IbJacA.  A.D.\6\S. 

For  tithe  of  pigeons  no  prohibition  lies,  and  accoid- 
inglj  it  was  resolved.  For  the  coait  said,  that  tithe 
ought  to  be  paid  of  pigeons,  and  for  rabbits  too.  Per 
DodridgCyivaXict ;  to  which  the  court  assented. 


Hilary  Term*     Ibth   James^  in  the  King^s  Bench. 
DeweU  v.  Saunders,    2  RoL  Rep.  3,  4.^  90. 

Duell  and  Saunders*  Case;  which  began  in  Trinity, 
15th  James.    R0MII8. 

Duell  brings  an  action  of  trespass  for  takbg  hiscatde ; 
the  defendants  justify  and  shew,  that  Henry,  Earl  of 
Northumberland,  was  seised  of  the  manor  of  Isleworth* 
Sion,  in  the  county  of  Middlesex,  and  that  he  had 
a  leet  in  his  manor ;  and  shew,  that  at  a  leet  holden  at  a 
certain  time,  the  plaintiff  was  presented  for  baring  a 
pigeon-house,  he  being  neither  the  lord  nor  the  parson ; 
upon  which  he  was  commanded  to  shut  it  up,  and  then 
had  notice;  and  that  refusing  to  shut  it  up  he  was 
fined  by  the  steward  in  a  certain  sum,  and  because  the 
plaintiff  refused  to  pay  it,  the  defendants,  as  bailiffs  to  the 
Earl  of  Northumberland,  took  the  cattle  and  impounded 
them,  until  the  plaintiff  entered  into  a  bond  to  pay 
the  amerciament ;  and  this  erection  of  a  pigcon-house 
was  pleaded  to  be  to  the  damage  of  the  king's  subjects, 
to  which  the  plaintiff  demurred,  audit  was  argued  by 
Thomas  Crewe  for  tlie  plaintiff,  and  Not/  for  the  de« 
fendant. 

The  third  and  last  exception  was,  because  the  plea 
stated  it  to  be  tothe  conmion  damage  of  all  the  king's 
subjects,  and  did  not  shew  any  certain  place. 

To  this  it  was  answered,  that,  if  any  particular  place 
had  been  mentioned  and  alledged,  it  would  have  been 
bad ;  for  the  nuisance  ought  not  to  be  alledged  to  be  ia 
any  certain  place. — Monlaguey  Chief  Justice,  at  the 
close  of  their  arguments  this  day,  (for  it  was  argued 
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another  day,)  passed  over  their  exceptions,  and  argued  A.  D.  loia. 
Uie  matter  in  law,  irhich  was  whether  a  person,  being 
neither  Iwd  of  the  manor  nor  parson,  could  erect  a 
pigeon-house  F  The  counsel  for  the  plaintiff  said,  that 
be  could,  because  it  was  not  a  common  nuisance.  See 
ST  H.  8.  86.  A  particular  person  shall  haye  an  action 
for  a  particular  tort,  done  bj  means  of  a  common  nui- 
sance: as  if  a  horse  should  founder  by  means  of  a 
gutter  made  in  the  highway.  But  by  SS  H.  6.  S6.  no 
one  shall  have  a  particular  action  for  a  common 
nuisance,  and,  to  prove  that  is  not  a  common  nuisance, 
by  S7  H.  6.  4.  the  king  cannot  pardon  a  common  aui« 
tance,  as  the  repairing  of  a  public  bridge ;  but  the 
king  may  grant  any  one  the  privilege  of  erecting  a 
pigeon«house ;  therefore  it  is  not  a  common  nuisance, 
see  27£.  3.  6.  and  Britton,  SI,  where  common  nui* 
sanoes  are  treated  ofy  and  nothing  is  said  of  this;  a 
common  nuisance  ought  also  to  be  towards  all  the 
king's  subjects ;  but  the  erection  of  a  pigeon-house  can-  ' 
not  be  so.  Likewise  where  the  tenant  may  be  punished 
for  a  nuisance,  the  lord  may  ako  be,  if  he  offend ;  but 
here  he  cannot  be  punished  for  erecting  a  pigeon-house. 
A  statute  was  lately  made  in  Scotland,  that  no  one,  who 
had  not  land  of  40/.  a  year,  should  erect  a  pigeon* 
house  ;  and,  if  it  be  no  common  nuisance,  then  any 
one  may  erect  a  p^eon-house,  and  the  law  cannot  be 
altered  but  by  act  of  parliament,  as  38  £dw.  I.  1.  and 
2  H.4. 18.  nolumus  mtdare  leges.  Also,  pigeons  are 
preserred  by  the  common  law,  and  by  statute,  and  there* 
fere  by  the  common  law  there  are  several  actions  of 
trespass  given,  as  in  the  Raster,  1046, 104,  or  404, 
106,  and  110,  ^^  wherefore  he  broke  his  pigeon-house 
and  took  out  his  pigeons.'*  The  statute,  also  of  84  H. 
6.  c.  JO.  has  provided  for  the  destruction  of  crows, 
but  enacts  nothing  against  pigeons ;  and  the  statute  of 
9  £Hz.  c.  15.  makes  provision  for  them,  that  they  shall 
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A.  D.  1018.  not  be  taken  with  engines.    Neither  can  it  reflemUe  a 

"""  warren,  and  it  b  no  naisanoe  to  make  a  wanen  without 

licence ;  which  gtiil  no  one  can  do  without  a  royal  U- 

cence,  as  is  decided  in  11  Co.  86.     So  this  depends 

on  licence  and  pardon  as  before.    See  16  £•  4.  7. 

On  the  other  side,  it  was  argued  by  Noy^  for  the 
defendant,  who  agreed  to  the  rule,  that  the  king  cannot 
grant  a  licence  to  the  injury  of  his  subjects,  according 
to  3  E.  5.  tit.  Ass.  448.  for  he  cannot  grai^t  a  licence 
for  the  erection  of  a  dove-house.  And  he  also  agreed,  thai 
the  lord  of  the  manor  shall  be  punished,  if  he  ofiend  in 
a  case  where  the  tenant  would  be  punished  if  he  oflended  ; 
for  it  is  holden,  that  the  lord  of  the  manor  and  the 
parson  may  erect  a  dove-house ;  but  a  dove*house  by 
prescription  is  good.  So  if  a  person  wishes  to  keep 
his  pigeons  in  his  house,  and  not  to  suffer  them  te 
stray  out:  in  that  case  he  may  harve  a  dove-house; 
for  it  is  the  nuisance,  that  prevents  him  from  erecting 
one.  And  as  for  the  law  made  in  Scotland,  it  is  nothing 
to  us.  In  Denmark  a  man  may  erect  a  pigeon-house 
in  some  parts  of  the  country,  and  in  others  not ;  vis* 
he  cannot  in  the  com  country ;  but  he  may  in  the 
barren  country,  where  there  is  no  corn.  See  5  Co.  1. 
Bulstrode's  Case,  104.  b. 

The  case  was  argued  by  the  judges  after  two  argu* 
ments  delivered  at  the  bar  by  Crewe  and  G*  Crooke 
for  the  plaintiff,  and  Noy  and  Dampart  for  the  defetk- 
dsLni.—Haughiony  Justice.  The  qiMstion  is,  whether 
the  matter  disclosed  to  the  court,  be  a  nuisance  in  law, 
or  not.  For  if  it  be  not  a  nuisance  in  law,  then  the 
allegation  of.  the  defendant,  that  it  is  a  common  nuisance 
to  the  whole  country,  is  not  material  in  many  cases.  A' 
man  has  a  special  property  in  cattle,  as  long  as  they 
remain  on  the  spot,  and  where  he  has  an  interest,  and 
so  of  fowls  and  fish,  and^  when  they  are  removed  ftum 
thence,  the  property  passes  as  th%t  of  the  deer  in  my 
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park,  22  H.  6.  59.  and  of  the  rabbiis  in  my  waweny  A.  D.  laia. 
22  H.  6.  59.  and  43  Edw.  3.  So,  if  an  action  of  tres« 
past  be  brought  lor  takii^  a  hawk,  it  doea  not  lie^ 
unless  it  be  shewn  that  it  is  reclaimed,  or  in  his  pos- 
session ;  Spencer's  casein  Dyer.  So  offish  in  my  fishery, 
seTeral  or  free ;  see  7  Co.  the  Case  of  Swans,  and  17 
Edw.  4.  7.  And  the  king  has  no  greater  privilege 
than  his  subjects  in  such  case ;  for,  if  his  deer  stray 
out  of  his  finest  or  park^  anless  they  be  in  purlieus  or 
chases,  the  pvoperty  ceases.  In  Fitzh.  f.  it  is  sauI, 
that  a  writ  of  trespass  lies  <<  wherefore  he  broke  his 
pigeon-house,"  and  so  it  is  in  the  Register;  but  in 
the  16  £•  4. 17.  it  is  holden,  that  trespass  does  not  lie 
for  taking  pigeons,  which  are  at  large,  but  that  an  action 
on  the  case  does,  (but  what  warrant  they  Jiad  for  such 
an  opinion,  1  do  not  know,)  and  therefore,  since  the 
ewner  has  no  property  in  his  pigeons,  while  they  are 
out  of  his  pigeon-house,  it  woald  be  hard  to  punish 
bim  for  them  in  the  ket.  It  is  said  in  35  H.  8.  Broo. 
Costom,  59.  to  be  common  custom  throughout  England 
the  eoasraoB  kw ;  and  no  precedent  can  be  shewnj 
that  a  man  for  killing  the  pigeons  of  another,  being  ia 
bis  faiad,  not  that  he  had  brought  an  action  against  the 
owner  for  the  damages  which  the  pigeons  had  done 
bim,  but  usage  and  cnstom  haye  always  treated  them 
as  bomm  fmllws ;  and  this  is  a  great  proof,  that  the 
owner  shall  not  be  charged  here,  l^articular  laws 
baye  also  been  enacted  for  the  preservation  of  pigeons, 
and  therefore  the  framers  of  the  statute  did  not  consider 
tbem  as  a  common  nuisance.  As  io  Bonston*s  Case  in 
A  Co.  104.  b.  the  reason  of  that  case  does  not  satisfy 
me,  for  two  causes  :  In  the  first  place  it  does  not  appear 
from  wfaait  grounds  the  case  or  the  opinion  there  given 
p  drawn :  the  second  ezceptton  there  is  contrary  to  the 
piemises ;  for  there  the  lord  of  the  manor  is  excepted, 
|md  certakdy,  if  it  be  a  common  nuisance,  the  law 
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A.  D.  1618.  exempts  no  one,  so  as  to  protect  him  in  oommitiing  it. 
And  as  to  the  Roll  of  Ragman,  I  give  bat  little  regard  to 
that ;  for  it  is  only  an  inquiry  by  the  justices  in  eyre ; 
ivho  have  made  dove-houses  without  the  king^s  liceoce. 
And  if  it  was  a  nuisance,  then  the  king  could  not  licence 
any  one  to  commit  a  nuisance. — Dadridge^  Justice. 
The  nuisances,  which  a  leet  has  the  power  of  redressing, 
ought  to  be  immediate  and  public ;  but  the  erecting  of 
a  pigeon-house  is  not  a  direct  public  nuisance ;  f^H*  the 
nuisance  dorib  by  pigeons,  is  immediate  to  him  whose 
corn  they  devour,  and  the  public  nuteance  comes  in 
consequence ;  viz.  that  the  price  of  corn  u  raised  and 
a  scarcity  occasioned  thereby.  Secondly,  a  person  may 
have  a  dove-house  by  prescription,  and  no  person  can 
prescribe  to  commit  a  nuisance ;  for  no  one  can  prescribe 
to  do  an  annoyance  and  prejudice  to  an  individual, 
much  less  \o  the  public.  Thirdly,  any  one,  who  has 
been  prejudiced  by  a  public  nuisance,  may  justify 
levelling  and  pulling  it  down  for  the  purpose  of  re* 
moving  it;  but  no  one  will  say,  that,  if  a  man  build 
a  pigeon^house  and  stock  it  with  pigeons,  any  one  who 
Ims  been  damaged  by  the  pigeons,  may  lawfully  pull  it 
down.  Then,  if  a  leet  cannot  inquire  into  the  erection 
of  a  dove-house,  nor  punish  the  owner,  as  it  may  for  a 
public  nuisance,  let  us  see  what  a  leet  may  do  to  the 
contrary  by  the  Statute  of  18  £dw.  S.  A  leet  may  in- 
quire of  those,  who  kill  pigeons  with  a  felonious  intent, 
and  the  Statute  of  Wales,  made  18  £dw.  1.  is  to  the 
same  effect.  By  the  Statute  of  18th  £li2.  a  reward  ia 
given  to  those  who  destroy  crows  and  other  ravenous 
birds ;  but  pigeons  are  excepted  in  the  statute.  Thus 
does  the  statute  law  favour  pigeons.  So  the  common 
law  appoints  a  remedy  for  their  preservation ;  for  in 
the  Register  there  is  an  action  on  the  case  given  qumrc^ 
occidit  volatum  columbarium  generally,  and  it  is  not 
,  said  in  columbario.  As  to  Bowlston's  case«  5  Co.  104.  \u 
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I  cannot  imagiDe  from  what  principle  it  is  drawn?  A. P«i«i8. 
I  hare  heard,  that  the  opinion  was  conceived  on  a  view 
at  the  antient   inquiry  in  eyre,  vi»»  who  has  erected 

^  dove-houses ;  but  I  am  not  certain  of  this.  As  to  the 
pleading  it  is  clearly  bad ;  for  it  is  not  shewn  that  the 
nuisance  was  committed  within  the  jurisdiction  of  the 
leet;  but  it  is  shewn  that  the  pigeon-house  was  erected 
at  Helston,  which  was  not  the  nuisance.  Then  it  is 
moreover  stated,  that  the  pigeons  <<  fly  about  the  whole 
country  doing  damage,"  and  nothing  is  shewn  particular^ 
that  they  damage  the  com  within  the  jurisdiction  of  the 
leet.  Wherefore,  said  Dodridge^  J.  in  his  argument, 
if  pigeons  be  on  another  person's  land  doing  damage,  he 
may  justify  the  killing  of  them ;  but  let  him  beware 
tfiat  he  does  not  incur  the  penalty  of  the  statute.—* 
Craokej  Justice,  supposing  the  law  to  be  so,  which  is 
questionable,  the  reason  being  put  by  the  exception  of 
Dodridge  to  the  justification,  that  pigeons  in  a  pigeon- 
bouse  belong  to  the  owner ;  but,  being  out  in  the  land 
of  anoth^  person,  they  are  accounted  nuUius  bonoj  and 
the  person  on  whose  soil  they  are,  may  lawfully  kill 
Utexn  by  the  common  law,  and  the  law  is  the  same  in 
the  case  of  deer,  rabbits,  and  other  animals /ercrnitftf  for, 
as  well  in  the  case  of  the  king  as  of  a  subject;  for  when 
they  stray  out  of  their  owner's  land  they  are  granted  to 
the  first  occupier.  But  in  the  case  of  salmon  and  stur- 
geon, the  property  in  them  always  remains  in  the  king, 
whatsoever  place  they  may  stray  to,  for  they  are  royal 
animals,  as  is  declared  in  the  statute  concerning  the  king's 
prerogative.  Then ,  if  the  owner  has  no  property  in  them, 
be  cannot  be  punished  for  them  in  the  leet ;  for  it 
will  be  in  vain  for  the  law  to  give  a  remedy  by  pre* 
sentment  or  action  to  the  party  injured  by  them,  and  he 

•  may  have  a  more  speedy  and  less  expensive  remedy 
in  destroy^g  them.  It  has  been  agreed  that  a  person 
may  prescribe  to  havp  a  pigeon-bouse ;  but  there  is  no 
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A.  P.  1618.  prescription  k  a  nuisance.  For  it  was  very  lately  <ie« 
termined  in  this  court,  that  where  a  peraon  pfesciibed 
*  to  lay  tioiber  in  the  highway,  before  his  house,  the 
prescription  was  void  and  against  btw.  But  he  auiy 
prescribe  to  lay  them  near  the  way,  aod  no  writ  of 
adqtwd  damnum  has  ever  been  sent  out,  upon  which 
the  king  has  founded  a  grant  or  licence  to  erect  a 
dove-cote.  The  reason  of  which  is,  1  think,  because 
in  the  judgment  of  the  law  it  was  Iqpil  for  any  one  to 
erect  a  dove-cote  on  his  own  kind  without  a  licence.— * 
Montagucy  Chief  Justice,  agrees  with  him.  In  the  21 
E.  3.  4.  it  is  holden,  that  a  leet  has  only  a  concern 
with  such  matters  as  it  anticntly  had ;  but  it  is  certainly 
only  of  late,  that  a  leet  has  punished  the  erection  of 
pigeon-houses  as  a  nuisance ;  for  I  never  saw  .a  preoe« 
dent  of  it.  And  therefore  I  say  in  this  case,  (as  Little* 
ton  himself  said  in  a  similar  case,  on  the  Statute  of 
Merton,)  that  a  presentment  of  this  nature  in  a  leet  is 
not  legal;  for,  if  this  may  be  by  law^  it  will  be  implied 
that  it  may  be  put  into  practice  at  any  time.  If  the 
law  consider  pigeons,  or  pigeon-houses,  which  are  for 
their  preservation,  as  a  common  nuisance,  then  no  more 
actions  for  the  recovery  of  them  will  be  allowed  by 
kw,  17  E.  S.  a  praecipe  does  not  lie  for  a  pigeon- 
house,  and  the  Register  and  Fitz.  !3.  put  this  in  the 
order  of  demand  next  after  a  mill,  and  befc»e  land,  vit. 
a  messuage,  mUl,  dove-house,  &c.  By  48  E.  3.  par- 
tition shall  be  made  of  a  dove-house ;  and  by  45  E.  3* 
a  wife  shall  be  endowed  of  it ;  and  by  16  Edw.  4. 7. 
and  8.  an  action  of  trespass  lies  for  destroying  them  in 
a  pigeon-house,  and  there  is  no  doubt  of  this,  if  trespass 
lies  for  killing  them  when  they  are  out,  vis.  out  of  the 
owner's  land.  And  I  hold  that  an  action  does  lie  for 
killing  them  out  of  the  owner's  soil ;  for  I  see  a  great 
difference  between  beasts  or  birds,  in  which  a  man  has 
an  absolute    pro{  rity,  vi%.  as  log  as  they  remain  in  his 


APPENDIX.  907 

possession ;  (or  praprieias  duplex  est  jure  proprieiaHsj  et  A.  D.  1618. 
jure  privitegH.    A  nan  has  an  absdiute  property  in 
|BgeoQ8 ;  for  in  action  for  them 'be  shall  saj,  <<  columbas 
amoM^^'*  as  the  fiDrm  of  the  Register  is.   And  Bracton  says, 
^^eohtmbas  nostra  suni^ousq;  habent  animum  revertendi,^ 
fiat  if  a  man  bring  trespass  for  taking  his  deer  out  of 
ins  park,  4Mr  for  killii^  bis  rabbits  in  his  warren,  he 
shall  not  say  *  *««*,'  but  generally,  *'  qucere  damas^ 
ftc    And  this  is  my  meaning  of  the  difference,  see  10 
£.  4.  14*  IS  H.  8. 4.     In  Scotland  and  Normandy  there 
lianre  been  provisbnal  laws  made  against  the  erection 
of  dare^cotes,  but  no  statnte  has  been  made  in  this 
«edm  against  pigeons,  but  several  have  been  made  for 
tfieir  pteaervation,   and  therefore  the  reasons  which 
•haere  been,  deduced  from  such  laws  in  Scotland  and 
Nonnaady,  iiul  here.    For  the  Statute  S  H.  5.  4. 
yten.  Tho.  8  Eliz.  and   10  James,  were  made  for  the 
preservation  of  pigeons.    It  hafe  been  said  by  others, 
that  the  king  can  licence  a  person  to  erect  a  dove- 
lioase;  but  the  king  cannot  licence  any  one  to' erect 
^  a  auisance,  ST-E.  9.  6.  nor  can  he  pardon  a  nuisance 
irfaen  committed,  92  H .  6.  because  contra  banum  pub" 
iicumj  and  accordingly  he  told  the  secondary  to  enter 
jm^ikwnt  for  the  plaintiff. 


■H^'i 


Mc^tr  IfarmallfRawland  Tristram^  and  ThomasBanc/f^  A.  D.  1680 
Case.  2  Eol.  Bep.  120,  17  Jac.  !•  A.  D.  1620. 

They  were  indidted  because  they  had  conspired  to 
.^nier'iatotbe  park  of  the  king,  (d/s.  into  Hyde  Pbrk) 
being  fenced  round  and  used  for  the  preservation  of  the 
king^deer,  and  there  they  did  hunt,  kill,  and  carry  away 
'tliekiog^s  d^er,  and  th^  conspired  that  if  any  of  the 
loyal  flidbjects  of  the  king  impeded  them  in  the  fulfil- 
oaei^  of  thdr  evil  purpose,  aforesaid,  they  would  kill 
Jura  too ;  and  tbey  on  a  certain  day  entered  the  said 
park,  and  asade  an  ^assault  with  malice  prepense  upon 
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A.  D.  ifl90.  H.  and  B.  tbe  lenrants  of  the  keeper  of  the  park,  bmhH 
killed  H. ;  and  apon  this  indictment  they  were  arraigned 
and  convicted ;  and  it  was  clearly  resolved,  that,  althongh 
they  bore  no  malice  in  fact,  against  H.  who  was  killed, 
yet  because  they  entered  to  do  an  ille^  act,  and  upon 
this  murder  ensued,  in  this  case  the  law  implies  the 
malice,  and  adjud<sres  it  to  be  murder ;  and  therefore 
the  indictment  (which  said,  that  they  of  thehr  malice 
prepense  conspired  to  kill  any  one  who  resisted  or  im* 
peded  them  in  killing  the  deer,)  is  warranted  by  the 
law.  And  the  Lord  Ch.  J.  said,  that  he  had  seen  the 
indictment  of  the  Lord  Dacres,  who  was  attainted  in  the 
time  of  Henry  8.  for  an  offence  of  the  same  natare,  and 
the  indictment  was in-the  same  form;  and  he  said,  that 
before  the  Stat,  of  Charta  de  Foresta,  cap.  10.  it  was 

lUst.  i;eloDy,felony  to  hunt  the  king*s  deer  in  any  forest ;  but  by  the 
said  Stat,  it  is  provided  quod  nuUus  omitiat  viiam  aui 
membra  provenattone ;  but  by  Stat.  1  Hen.  7.  c.  7, 
it  is  made  felony  for  to  hunt  in  any  park  with  painted 
faces,  in  a  disguised  manner,  or  to  hunt  in  the  night,  if 
they,  being  apprehended  and  examined,  deny  it.  And 
Coventry^  the  king's  solicitor,  said,  that  Smart  was  con- 
victed of  felony  upon  this  Stat,  within  a  year  and  a  half, 
and  the  prisoners  at  the  bar,  being  convicted  for  their 
offence,  had  judgment  of  death,  and  could  not  have  their 
clergy.  And  Note,  it  was  proved  that  the  servants  of 
the  keeper  assaulted  them  first,  and  willed  them  to  stand, 
and  they  fled,  and  one  of  the  keeper's  men  discharged 
a  piece  at  them,  and  yet  they  fled  until  one  of  the 
keeper's  men  did  hurt  one  of  the  malefactors,  and  then 
they  turned  back  and  killed  one  of  them,  and  yet  this 
was  murder,  for  they  ought  not  to  have  fled,  but  yielded 
themselves  to  the  keepers,  when  they  were  required  by 
them  so  to  do  (nota  hoc  bene)  ;  and  it  was  resolved  that 
although  but  one  of  the  malefactors  gave  the  wound, 
and  but  one  of  them  killed  him,  yet  it  was  murder  in 
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them  alt. — Sir  Henry  Montague^  Chief  Jastice,  said,  a.  D.  1690. 

(bat  although  the  law  so  privil^eth  park-keepers,  that 

the  keeper  may  justify  the  killing  any  one  who  comes  to 

disturb  the  game,  by  hunting,  killing,  &c. ;  yet  if  from 

the  private  malice  he  bears  \o  any  one  who  comes  into 

the  park  without  any  intention  of  hunting,  he  kiik  him, 

this  is  murder  in  the  keeper. 

MmJdowe  v. 8  RoL  Rep.  ISS.     17  Jac»  I.  A.  D.  ]6gL^ 

A.  JD.  1621.  ^ 

Manklowe  was  indicted  upon  the  Statute  of  3  H.  7. 
c.  S.  see  Rastall,  Felony  7,  for  hunting  in  Home 
Park,  which  was  one  of  the  king^s  parks,  and  the  in- 
dictment consisted  of  two  parts.  1.  That  he  hunted 
and  kiBed  a  deer  at  eleven  o'clock  at  night.  8.  That, 
being  examined  before  the  justice  of  the  peace,  he 
denied  haying  done  it  feloniusly,  so  that  the  felony 
consisted  principally  in  the  denial;  and  Montague j 
Chief  Justice,  said  that  there  were  four  things  neces- 
sary nnder  this  Statute  to  make  it  a  felony.  1.  Infor- 
mation given  to  the  justice  of  the  peace  of  the  offisnce* 
2.  His  warrant  made  thereon.  S.  His  examination  of 
the  oflfence.  4.  The  denial  of  the  offender.  Mank- 
love  was  convicted  of  the  offence,  and  accordingly  had 
his  clergy. 

GrUd  V,  Leigh,  Sir  W.  Jones,  12.     18  Jac.  L      A.  D.  \t%%._ 

A.  D.  1622. 

In  trespass  between  Grisell  and  Sir  Thomas  Leigh,  it 
was  resolved  and  adjudged  by  the  court,  that  if  a  man 
be  seised  of  a  warren,  and  the  tenants  have  common  in 
tlie  waste  of  the  manor,  and  the  king  grants  warren  to 
the  lord  in  such  a  division  of  the  manor,  the  lord  can- 
not use  his  warren  and  turn  rabbits  into  the  waste  in 
prejudice  of  the  common.  ^ 


V.  Ue.     Winch, p.  16.     18  Jac.  \.A.D.  1622. 
Grice  against  Lee^  in  an  action  upon  the  case,  and  the 
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A.  P.  i69g.  plaintiff  declared  tbat  he  being  long  time  before,  and 
still  is  seised  in  fee  of  certain  messuages,  and  lands  in 
sLayton  Buzzard  in  the  county  of  Bedford,  and  that  to 
these  messuages  he  had  a  common  appendant  time  be*- 
yond  memory,  &c.  in  600  acres  of  waste  called  Lay^ 
ton  Heath,  and  had  common  in  600  acres  of  wood  in 
Layton  aforesaid,  and  that  the  defendant  had  made 
certain  coney-burrows,  and  which  the  aforesaid  conies 
(where  he  had  not  made  any  mention  of  any  conies  be- 
fore) eat  up  the  grass,  (and  that  the  defendant  had  en- 
closed the  said  wood,  by  which  the  plaintiff  had  lost 
the  profits,  and  the.  defendant  as  to  the  digging  of  the 
heath  for  conies,  said,  that  E.  S.  granted  to  the  deaa 
and  canons  of  Windsor,  that  they  and  their  successors 
haberent  in  omnibus  terris  dominicalibus  liberam  war- 
rennam  sibi  tunc  et  successor  et  in  posterum  conferen- 
dam.  And  that  the  SO  £.  4.  the  Duke  of  Suffolk  and 
his  wife  granted  to  them  the  said  manor  of  Layton  ; 
whereof  the  said  heath  is  parcel,  and  said  thatS2E.4. 
it  was  enacted  by  parliament,  that  all  cliarters  made  by 
King  £.  3.  to  the  dean  and  canons  of  Windsor  shall  be 
good,  and  that  the  said  dean  and  canons  of  Windsor 
being  so  seised  of  the  manor  of  Layton,  and  of  the 
Heath  in  the  3  H.  7.  erected  a  free  warren,  and  that  by 
mean  conveyance  the  said  D.  and  C.  conveyed  that  to 
the  defendant,  and  so  justified  the  making  of  the  said 
coney-burrows,  by  virtue  of  the  charter  of  E.  S.  and  as 
to  the  600  acres  of  wood  he  justified  by  the  licence  of 
the  father  of  the  plaintiff,  who  then  was  seised  of  the 
common,  and  upon  these  pleas  in  bar  the  plaintiff  de- 
murred ;  and  Sergeant  Richardson  took  exception ;  be- 
cause that  it  is  not  expressly  alledged  that  he  was  seised 
of  the  house  and  1  nd,  to  which  the  common  is  appen« 
dant,  at  the  time  of  the  making. of  the  coney-burrows^ 
for  he  only  said  that  a  long  time  before  the  erection  of 
the  coney-burrows,  and  yet  he  is  seised,  which  implies 
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dial  he  was  seised,  before  and  after,  but  not  at  the  time  A.  P.  1629, 
of  the  warren  made,  and  for  this  he  cited  the  Book 
of  Entries  where  waste  was  brought,  and  he  counted  of  a 
lease  for  life  to  the  defendant  and  a  grant  of  the  rever- 
sioD,  and  an  attornment  of  the  tenant,  and  that  the 
defendant  had  made  waste,  and  ruled  to  be  eyil,  because 
be  had  not  alledged  that  this  was  after  the  attommeut, 
and  so  in  Stradlings  and  Morgan's  Case ;  and  he 
cited  a  judgment  in  5  Jac«  in  C.  B.  Adkinson  brought 
an  action  of  trespass  against  I.  S.  and  declared  quod 
per  moltos  annos  jam  preteritos  he  had  exercised  mer- 
chandise, and  that  the  defendant  such  a  day  said  of 
him  that  he  was  a  bankrupt ;  and  it  was  adjudged 
that  the  declaration  was  evil,  because  he  had  not 
alledged  that  he  exercised  merchandise  at  the  time  of 
the  speaking  of  the  words,  and  he  said  that  the  cause 
of  the  judgment  was  entered  upon  the  roll,  and  the 
same  case  he  could  shew  to  the  Court :  and  Hoberi 
desired  ixt  see  that,  for  he  doubted  much  of  the  law 
•f  the  same  case,  to  which  Winch  and  Huttan  agreed ; 
vaA  ^Rtchardson  said,  that  as  to  that  which  may  be 
said,  that  a  fee  simple  shall  always  be- supposed  to 
have  continuance  if  the  contrary  is  not  shewed ;  to 
that  he  answered  that  is  not  so,  for  the  book  of  the 
7  H.  7.  8.  if  in  bar  of  assise,  the  tenant  said  that 
.  S.  was  seised  and  gave,  this  is  not  good,  because 
he  had  not  shewed  qnod  sit  seisitus  existens  dedit, 
Ac.  which  being  in  a  plea  in  bar,  is  more  strong  then 
in  a  doclaialion,  to  prove  that  a  fee  shall  not  be  in- 
tended to  have  continuance  without  an  express  allega- 
tion :  aiid  so  he  concluded  that  the  declaration  is  naught : 
bat  by  Hobarty  Winch  ^  and  Hutton^  it  is  very  good 
notwithstanding  this  objection,  and  Winch  cited  the 
13  Elix.  in  Ejectione  firrae,  where  the  life  of  the  per- 
son was  not  clearly  alledged,  but  the  declaration  only 
was  that  the  lessor  was,  and  yet  is  seised,   which  was 

[oo] 
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A.  D.  1M2.  a  sufficient  ftTcrment  of  the  life  of  tlic  person,  and 
so  the  declaration  is  good,  and  another  exception  wa» 
taken  to  the  declaration  by  Hitchanij  Sergeant,  be- 
cause that  the  plaintiff  had  declared  that  the  defen- 
dant had  made  coney-burrows,  and  >¥ith  the  afore- 
said conies  had  eat  up  the  grass,  where  he  had  not 
alledged  any  storing  of  the  coney-burrows  befora 
with  conies,  and  then  it  was  impossible  they  should  eat 
up  the  grass  to  the  prejudice  of  the  plaintiff;  but  to 
this  it  was  answered  by  Sergeant  AUoe^  that  though 
the  declaration  as  to  that  is  naught,  yet  the  digging  of 
the  coney-burrows  is  to  his  prejudice,  and  sufficient 
to  maintain  the  action,  which  the  Court  granted  ;  and 
as  to  the  matter  in  law,  Attoe  argued  for  the  plaintiff, 
and  recited  the  case  to  be  that  £.  3.  granted  to  the 
dean  and  chapter  of  Windsor,  that  they  shall  have  free 
warren  in  the  lands  which  yet  they  had  not  purchased, 
and  of  which  they  were  not  seised  at  the  time,  whe- 
ther this  is  a  good  grant,  and  shall  extend  to  taka 
effect  after  the  purchase ;  see  Buckley's  Case  :  and  he 
argued  that  it  is  not  a  good  grant,  and  he  put  a  difle- 
rence  between  a  warren,  and  other  privileges  which  ara 
flowers  of  the  crown,  which  may  be  granted  in  futuro  ; 
but  a  warren  never  was  a  flower  of  the  crown,  and  for 
that  reason  a  grant  de  bonis  et  catallis  fellon,  et  fugiti- 
vorum  may  be  granted,  and  yet  not  be  in  esse  at  the 
time  of  the  grant,  for  it  is  a  flower  of  the  crown,  and 
it  is  said  44  E«  3.  IS.  that  the  king  may  not  grant  a 
warren  in  other  men's  lands,  but  (mly  in  the  land  of 
the  grantee,  and  upon  this  he  concluded  that  this  grant 
shall  not  extend  to  land  after  purchased,  and  the  rather 
because  it  is  in  the  nature  of  a  licence  which  shall  be 
taken  strictly,  see  21  H.  7. 1.  6*— And  Hobart^  Chief 
Justice,  said,  that  this  word  demesnes  b  derived  of  the 
French  words  en  son  manies,  and  though  the  loid  of  the 
manor  had  the  waste  in  his  hands ;  yet  he  h  ad  not  the 
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eommon  ;  and  as  to  the  confirmation  bj  Ed.  4.  they  all  A,D.  162?. 

agreed  that  this  iprill  confirm  nojthing  to  him,  but  what 

was  granted  bj  £.  3.  himself;  and  then  as  to  the  licence 

pleaded  that  is  of  no  effect,  for  first  the  licence  is  pleaded 

to  be  made  to  one  Sir  Cha.  H&jdon,  and  the  defendant 

did  claim  under  him,  and  this  licence  was  made  by  the 

father,  which  will  not  bind  the  son  who  had  the  land^ 

to  which  the  common  is  appendant,  after  the  death  of 

his  &ther,  for  a  common  may  not  be  extinguished  with 

oat  deed ;  and  Robert  and  all  the  Court  agreed,  that 

the  licence  of  the  father  will  not  bind  the  son  ;  and  by 

the  coart  if  nothing  is  shewed  to  the  contrary  within  a 

week,  judgment  shall  be  giren  for  the  plaintiff. 


Sambome  v.  Harilo.     Bridg.  Rep.  9.  Trin»  19  Jac. 

In  an  action  of  trespass,  for  that  the  defendant, 
10  Oct.  44  Eliz.  the  plaintiff's  free  warren  at  Moulds- 
ford,  in  certain  places  there  called  Harecombe,  Hare- 
combe  Coppice,  and  the  Down,  did  break  and  enter, 
and  did  therein  hunt  without  the  licence  of  the  plaintiff, 
and  three  hares  and  three  hundred  conies  did  take  and 
carry  away. — CatUinuandOf  as  to  the  said  hunting  and 
taking,  and  carrying  away  the  said  hares  and  coniegy 
from  the  said  tenth  day  of  October,  to  the  first  of  No« 
▼eoib^. 

And  further  declared.  That  the  tenth  of  April,  1  Jac. 
the  defendant  the  said  warren  in  the  said  places  did  break 
ttd  enter,  and  therein,  (without  the  licence  of  the  plains- 
tiff)  did  hunt,  and  twenty  haws  did  take  and  carry 
away,  continuing  the  said  hunting  until  the  first  of 
March  next  after,  &c. 

And  further  declared.  That  the  tenth  of  April^  2  Jac.  the 
•aid  defendant  the  said  warren  in  the  said  places  did  break 
•ad  enter,  and  therein  wif  hout  the  licence  of  the  plaintiff 
hunt,  and  40  hares  and  400  conies  did  take  and  carry 

[002] 
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A.  p.  i62g.  away,  continuingihc  said  hunting  until  the  first  of  March 
following,  contra  pacenij  &c.  and  ad  damnum^  &c. 

The  defendant  as  to  the  «t  et  armisj  and  to  the  first 
trespass,  (except  the  entering  and  hunUng  in  the  said 
place  called  the  Down,  and  the  taking  and  carrying 
away  the  three  hundred  conies)   pleaded  not  guilty- 
And  as  to  the  entry,  hunting  and  carrying  away  the 
said  conies,  he  saith,  that  the  said  place  called  the 
Down,  is  and  hath  been  out  of  mind  communis  fun- 
dus, contain,  by  estimation,  «00  acres  of  land  and  pas- 
ture, and  that  before  the  said  tenth  day  of  September, 
and  before  the  said  trespass,  and  at  the  said  time  the 
defendant  was  seised  of  a  messuage  and  six  yard  land, 
containing  a  hundred  and  sixty  acres,  called  the  Manor 
of  Southbery,  in  Moulford  aforesaid,  and  that  the  de- 
fendant,  and  all  those  whose  estate  he  hath  in  the  pre- 
mises, time  out  of  mind  have  had  common  of  pasture  in 
the  said  Down  for  940  sheep,  levant  and  couchant  upon 
the  said  messuage  and  six  yard  land,  and  that  the  de- 
fendant  and  all  those  whose  estate,  &c,  have  used  for  pre- 
servation of  the  said  common,  as  often  as  the  said  com- 
mon hath  been  oppressed  and  troubled  with  ocmies, 
have  used  of  custom  to  have  liberty  to  hunt  and  to  take 
the  conies  :  wherefore  the  defendant,  the  aforesaid  time 
of  the  aforesaid  first  trespass,  and  for  preservatiimrfihe 
said  common  from  such  oppression  and  diminution  afiNro- 
said,  into  the  said  Down  did  enter,  and  there  hunted,  and 
the  said  conies  did  take  and  carry  away,  according  to 
the  said  custom,  and  continuing  the  said  hunting  all  tlie 
said  time. 

And  as  to  the  second  trespass,  besides  the  entry 
and  hunting  in  the  said  places  called  Harecombe,  and 
Harecombe  Coppice,  and  the  Down,  and  the  taking  and 
carrying  away  200  conies,  he  pleaded*  not  guilty.  And 
as  to  the  entry  and  hunting  in  the  said  places,  &c.  lie 
saith,  that  the  said  places  called  Harecombe,  and  Hare- 
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oombe  Coppice,  are  woodland,  coniaiaiog,  by  estiroa-  A.  D.  16?9. 
tion  ten  acres,  and  that  he  was  seised  in  fee  of  the  said  ' 

messaage  and  six  yard  land,  and  made  the  same  pre- 
scription as  aforesaid,  for  all  his  hones,  cows,  heifers, 
bullocks,  and  240  sheep,  levant  and  couchant  upton  the 
said  tenements,  viz.  for  the  horses,  cows,  &c.  at  the 
Feast  of  St.  George,  and  from  that  time,  until  the  corn 
growing  in  the  fields  of  Moulford  were  carried  away,  and 
afte  the  corn  carried  away  for  the  sheep,  until  the  fourth 
of  March  next  after,  and  made  the  former  prescription 
for  the  sheep  in  the  Down ;  and  the  same  prescripticm 
also  for  hunting  and  taking  away  the  conies  as  above- 
said,  and  so  did  justify  the  taking  of  the  said  200 
conies. 

And  as  to  the  third  trespass  (besides  the  entry  and 
hunting  in  the  said  places,  and  the  taking  and  carrying 
away  of  the  said  400  conies)  he  pleaded  not  guilty, 
and  as'to  this  plea  he  made  the  same  prescription  as  be- 
fore, upon  which  plea  the  plaintiff  demurred  in  law. 

^nd  if  this  matter  pleaded  in  bar  was  sufficient  to  bar 
the  plaintiff  of  his  action,  was  the  question.  And  it 
seemeth  io  me  that  there  is  nothing  in  the  defendant's 
(dea  io  hinder  the  plaintiff  from  haying  judgment.  And 
the  better  io  argue  upon  this  matter,  I  will  first  endea- 
vour to  shew  what  interest  a  commoner  hath  in  the  soil, 
and  what  things  he  may  do  upon  the  soil,  for  preserva- 
tion of  the  said  common. 

2.  Whether  this  be  a  good  usage  and  custome  to 
enable  the  defendant  to  hunt  and  kill  conies  in  the  plain- 
tiff's free  warren  ? 

And  as  to  the  first,  I  conceive  that  he  that  hath  common 
in  another's  land,  hath  nothing  at  all  to  do  with  the  land 
any  more  than  a  meer  stranger,  but  cmly  to  put  therein  his 
cattle,  and  to  let  them  feed  there  with  their  mouths,  and 
it  is  not  his  own  common  until  his  cattle  have  fed  there. 
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A.  T).  iggg.  14  H.  8.  10.    The  oivner  of  a  common  cannot  grant  the 
common  to  another's  use*     Et  t7  H«  8.  IS.  a  praecipe 
does  not  lie  of  a  common,  for  it  is  not  my  common  until 
iDj  cattle  have  eaten  of  it,  and  therefore  that  which 
another  hath  is  not  mine,  therefore  I  cannot  hare  a  pne* 
cipe  against  him  who  hath  not  that  which  1  demand  ; 
and  in  the  92  Assize  48.  and  IS  H.  8.  2.  if  a  man  hath 
common  in  another  man's  soil,  and  a  stranger  puts  in  his 
cattle,  there  the<  commoner  shall  not  have  an  action  of 
trespass,  for  although  he  hath  common,  yet  the  herbage 
doth  not  belong  to  him,  neither  can  a  commoner  do  any 
thing  upon  the  soil  which  tends  to  the  melioration  or 
improving  of  the  common,  as  to  cut  bushes,  feme,  or 
such  things  which.do  much  impaire  the  common,  neitlicr 
can  he  make  a  fence  or  ditch  to  let  out  the  water  whicii 
spoils  the  common  ;  but  if  he  be  utterly  disturbed  of  iiis 
common,  he  may  have  an  assize,  or  a  fuod  permitlaty 
and  if  any  damage  or  annoyance  be  made  upon  the 
land,  whereby  he  loseth  his  common,  he  may  have  au 
assize. 

And  as  the  coipmoner  may  not  meddle  with  the  soil, 
so  cannot  he  meddle  with  any  thing  arising  out  of  the 
land,  or  that  doth  grow,  or  is  nourished  by  the  same, 
otherwise  than  to  have  his  cattle  to  feed  there,  and  there* 
fore  it  is  adjudged,  Mich.  5.  Jac.  that  a  commoner  can- 
not kill  conies  there,  but  may  bring  his  action  on  the 
case. 

But  1  agree  that  a  commoner  may  distrain  cattle  da- 
mage feasant,  because  their  being  there  is  a  damage  not 
only  to  the  owner,  but  also  to  the  commoner,  and  a  com- 
moner may  abate  a  hedge  or  a  gate  that  hinders  him 
from  coming  to  his  common :  wherefore  I  conclude  this 
first  m  )tter,  that  the  plea,  as  to  that,  is  utterly  insufficicDt 
by  the  law,  if  there  were  not  a  special  custom  alledged  by 
the  defendant.     And  therefore  it  is  to  be  considered, 
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Whetber  this  prescription  alledged  by  the  defendant  to  A.D.  16>9. 
Inuit  and  kill  conies  there,  for  preservation  of  his  com- 
mon,  be  good  or  no. 

And  I  coooeiye  it  is  iinreascHiable,  and  not  good,  be* 
cause  it  is  to  the  prejudice  of  the  owner  of  the  soil,  with* 
out  any  consideration* 

And  it  is  unreasonable  for  two  causes,  first,  because  it 
is  too  general,  for  the  defisndant  may  hunt  and  kill  as 
many  conies  as  tie  will,  for  he  doth  not  claim  to  kill  a 
certain  number  that  do  surcharge  the  common,  but  ge« 
neraUy  (the  conies  there).  Secondly  as  this  plea  is, 
the  d^ndant  makes  himself  his  own  judge  to  kill  the 
conies  as  often  and  when  he  pleases. 

Also  it  is  against  law,  for  it  is  to  the  destruction  of  the 
inheritance  of  another,  which  no  person  can  justify  by 
custom  or  prescription,  unless  for  the  benefit  of  the  com- 
mcmweaU  IS  H.  8.  16.  It  is  law  to  puU  down  a 
houae  if  the  next  house  to  it  be  on  fire,  and  so  the  sub- 
Qibs  of  a  town  may  be  pulled  down  in  time  of  war,  and 
if  enemies  be  on  the  coast,  it  is  good  law  to  come  upon 
another  man's  land,  and  make  bulwarks  there ;  for  the 
public  good  is  preferred  before  any  man's  private  be- 
nefit. 

But  when  it  is  only  for  the  private  benefit  of  a  man  it 
is  otherwise,  43  Ed.  S.  a.  The  abbot  said  that  he  was 
lord  of  the  town  of  A.  and  did  prescribe  that  when  the 
tenant  ceased  for  two  years,  that  he  migbt  enter  until  he 
be  satisfied  his  arrears.  And  it  was  held  by  the  Court 
to  be  an  iU  custom  to  put  a  man  out  of  his  inheritance, 
yet  is  that  more  reasonable  than  this  case,  for  the  time 
when  the  lord  shall  enter  is  certain,  and  the  time  that  he 
shall  hold  the  land  is  also  certain:  and  19  Eliz.  Dyer, 
S&7.  a  custom  that  all  tythes  let  or  granted  for  more 
than  six  years,  of  land  in  such  a  town,  was  held  void  by 
the  Court,  because  it  is  contrary  to  reason,  and  to  the 
lib^y  of  the  estate  of  him  that  bath  a  tei^.  And  9  H.  6. 
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A.  P.  I6gg.  44  B.  custom  in  a  lect,  that  if  the  petit  jury  do  make  a 
fiike  presentment,  and  thin  found  by  the  grand  inquest, 
they  shall  be  amended  :  and  it  was  bdd  by  the  Court  to 
be  no  good  custom,  and  against  common  right,  InA  if 
the  custom  urere,  that  if  the  petit  jury  concealed  any 
thing,  they  ought  to  present  thera  to  be  amerced,  this 
may  be  a  custom. 

And  to  prove  that  conies  aie  part  of  the  inheritance, 
see  Coke  Rep.  7.  in  the  Case  of  Swans.  But  it  may  be 
objected  that  this  usage  may  have  a  l<^al  beginning, 
viz.  That  it  was  so  agreed  at  the  time  of  the  grant,  or 
creation  of  the  common. 

I  answer,  That  then  it  ought  to  have  been  specially 
pleaded,  for  else  it  shall  not  be  so  intended,  as  it  is 
proved  in  the  S5  H.  6.  88.  Simon  Eyre*s  Case,  wh^e  a 
custom  was  pleaded  in  Ixmdon,  that  if  the  goods  of  any 
oian  be  pawned  to  a  citizen  for  a  debt  due  to  him,  that 
he  may  detain  them  until  he  be  paid  his  debt ;  and  it 
was  urged  because  that  it  may  be  good  to  bind  the 
debtor,  because  it  may  be  intended  it  began  by  his  own 
gmnt,  but  it  was  ruled  that  it  shall  not  be  so  intended, 
unless  it  be  specially  aUedged. 

And  that  a  man  shall  not  be  judge  in  his  own  case,  is 
proved  by  92  Edw.  5.  IS  B.  The  defendant  pleaded 
that  at  another  time  he  accounted  to  the  plwitiff,  in  the 
presence  of  A.  B.  and  was  found  in  arrear,  wherefore  he 
was  committed  to  prison,  and  there  it  was  adjudged  that 
the  party  himself  could  not  conunit  him  to  prison,  and 
that  an  action  of  false  imprisonment  did  lie  against  the 
plaintiff.  And  Cook,  R,  8.  Dr.  Bonham's  Case,  and 
in  the  5  H.  7.  9  B.  if  <me  prescribes',  tJiat  if  any  cattle 
be  taken  upon  his  land  damage  feasant,  that  he  may 
distrain  them,  and  put  them  into  the  pound,  until 
amends  be  made  according  to  his  own  will :  this  was 
held  not  good,  because  then  he  should  be  his  own  judge, 
which  is  against  reason.    And  in  the  19  fidw.  9.  gard. 
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127.  a  cttntom  iros  alledged  in  Ipswich,  that  when  an  A.  D.  ten. 
infiuit  coQld  count  and  measure,  that  he  shonld  be  out 
of  ward,  and  hdden  to  be  ymd.  13  Edw.  3.  where  a 
custom  was  aUedged,  that  when  one  could  count  18d. 
and  measure  a  yard  of  doth;  he  may  alien  his  land  : 
and  did  aver,  that  the  demandant  was  of  such  age ;  but 
because  he  did  not  alledge  the  age  in  certain,  it  was  ad- 
judged against  the  demandant.  And  Dyer,  91.  a.  One 
grants  io  another  all  his  trees  which  may  be  reasonably 
spared,  agreed  that  this  was  a  void  grant  for  the  un- 
certainty. And  in  tiie  90  H.  7,  8.  B.  If  cestui  que  use 
of  a  manor  does  bargain  and  sdl  10/.  land,  parcel  of  the 
manor,  no  use  is  changed,  for  the  uncertainty. 

2  BoU.  Rep.  276.--20  Jac.  1.  A.  D.  1624.  a.  D.  1684. 

Lord  Zouch  v.  Sir  l^homas  Moore.  — — — • 

It  has  been  objected  that  the  park  is  parcel  of  the  ma- 
nor ;  but  I  answer,  there  is  a  special  reasoi)  in  this  case 
why  it  should  not  pass  with  the  soU,  as  I  have  said. 
But  it  has  been  objected,  that  the  exception  of  the  deer 
is  vain,  if  the  park  does  not  pass.  I  answer  that  the 
exception  does  not  intend  of  the  deer  in  this  park,  but  in 
the  other  parks  of  the  manor.  And  1  say,  that  if  a  man 
giant  a  park,  excepting  the  deer,  as  appears  in  10.  H .  7. 
whoe  it  is  said  that  three  things  are  necessary  to  coHsti- 
tnte  a  park,  soil,  enclosure,  and  game,  the  exception  is 
not  good,  which  destroys  the  thing  gmnted. 

2  Roll.  Rep.  278. — It  was  said  that  a  park  might  be 
givnted  by  prescription,  and  it  is  convenient  for  a  com- 
non  person  as  wdl  as  for  the  king,  and  certainly  had  it 
been  a  warren  you  would  not  have  taken  it  away,  and 
there  is  no  difference  as  to  this  matter  between  a  park 
and  a  warren,  26  Ass.  60.  The  king  had  a  warren  to 
which  a  forest  was  appendant,  and  he  granted  the  honor 
cam  perHneMiUy  the  forest  passes ;  but  I  say  that  it  is 
not  with  a  chase  as  it  is  with  a  forest. 
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A.  P.  16»4.  Mkht  22Jac^'^In  the  Star  Chamber. 

Fines  m  ttie  Xwo  mea  came  ore  tenus  into  the  Slar  Chamber,  for 
ber  for  kill-  Stealing  of  the  king's  deer,  and  were  fined  100/.  a« 
ing  the  king's  pj^^^  and  three  years  imprisonment,  unless  it  would 
please  the  king  to  release  them  sooner,  and  before  they 
should  be  released  of  their  imprisonment  to  be  bound  to 
their  good  behaviour :  and  it  was  observed  by  the  Attor- 
ney-general, that  the  offenoe  was  the  greater,  in  r^ard 
that  the  king  had  but  one  darling  pleasure,  and  jet  th^ 
would  offend  him  in  that :  and  it  was  said  by  some  of 
the  Court,  that  it  was  a  great  folly  and  madness  in  the 
defendants  to  hazard  the(nselves  in  such  a  manner  for  a 
thing  of  so  small  value  as  a  deer  was.  The  Lord  Presi- 
dent said,  that  Mr.  Attorney  was  the  best  keeper  the 
king  had  of  bis  parks,  in  regard  he  brings  the  offenders 
into  this  Court  to  be  punished. — The  Lord  Keeper  said, 
That  the  defendants  in  such  a  case  being  brought  ore  /e- 
nusj  are  not  allowed  to  speak  by  their  counsel,  and  yet 
these  men  have  had  their  counsel,  but  it  was  Petals 
counsellor's,  meaning  their  sorrow  and  contrition  at  the 
bar,  which  much  moved  him,  so  that  if  his  vote  might 
prevail,  he  would  set  but  20/.  fine  upon  them. 

*Mi— —  ■    I      11        ■    I  I    I     .    I  I  I     — i^—  III  11. ■  i^M^^—  ■ 

«$i>  Francis  Vincent  ©.  Lesney, — Cro^  Car.  p.  18. 

ul^Cmlmn^  Trespass :  For  that  the  defendant  accipUrem  ipshu 
ahawk,  wtth«  Francisci  percusni  with  his  staff,  upon  which  stroke  the 

?n '  If^s^  ^^^^  ^^^'  "^^  defendant  pleaded  not  guilty ;  and  it 
cie8,or  shew-  was  found  for  the  plaintiff^  and  damages  assessed  to  six 
wjfs»  redakn-  P^^^ds.  It  was  now  moved  in  arrest  of  judgment,  tlmt 
ed;  but  in  the  declaration  was  not  good.  Because  he  doth  not 
must  be  ^^^^  ^^^^  ^^^  ^^  hawk  she  was,  as  goshawk,  lainier, 
shewn.  ^jc.  •  for  accipiter  is  the  genus,  and  in  the  deckratioii 

F.  n!  B.  86.  he  ought  to  shew  the  species  thereof :  and  it  is  here  too 
YhTsy*  uncertain ;  and  compared  it  to  Plata's  Case*,  where  in 
Lut.  1359.     trespaiss  quare  clausum  fregiiy  et  pistes  cepit^  S^c.  the 

*  6  Co.  84. 
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declaration  was  ill,  because  he  shewed  not  their  number  A.  D.  1634. 
and  kind,  as  carps,  tenches,  &c. — Sed  nan  allocatur^  3  Lev.  soi. 
for  here  declaring  ^//dd  acctpr^rem  ipsius  Francisci,  &c.  Ravm.  i6^' 
betmr  but  one,  is  sufficient,  and  not  like  to  Plater's  Case,  ^^'  666. 

Hob  883 

which  was  altogether  uncertain :  and  this  case  is  thecro.Eliz.i96. 
stronger  because  it  is  after  verdict,  which  hath  found  ^f®-^^- 
him  guilty  of  killing  of  the  plaintiff's  hawk.  463. 

Secondly,  It  was  alledged  that  the  declaration  was  not^'**''^'  ^^^' 
goody  because  it  is  said  accipitrem  ipsius  Francisci,  and 
he  doth  not  shew  that  she  was  reclaimed ;  for  a  hawk 
is  fer€5  natures,  and,  if  not  reclaimed,  the  plaintiff 
cannot  have  any  property  in  her,  nor  can  she  be 
said  to  be  ipsius  Francisci :  and  to  confirm  this  Spen- 
cer's Case  was  cited  *. — But  the  Court  held  the  delara-^Dyer,  306. 
tion  to  be  good  enough,  being  in  an  action  of  trespass 
for  striking  and  killing,  &c.  which  he  only  may  have 
who  hath  the  possession.  And  it  differs  from  Spencer's 
Case ;  for  there  it  was  an  action  of  trover  and  conversion^ 
which  lies  not  but  of  an  hawk  reclaimed,  and  which 
may  be  known  by  her  vervels,  bells,  or  by  some  other 
mark  whereby  notice  can  be  taken  of  her  owner* 
Whereupon  it  was  adjudged  for  the  plaintiff. 

Sir  Charles  Howard*s  Case,   Cro.  Car.  p.  69. 

Upon  a  conference  of  all  the  Justices  and  Barons,  in  a  park  of 
the  presence  of  Sir  James  Ley  and  the  Earl  of  Marlbo- g^^^^*^^?^j 
rough.  Lord  Treasurer,  who  commanded  them  to  be  as-  in  fee  may 
sembledy  on  a  case  out  of  the  Exchequer,  upon  an  infor*  ^^  aiuhe  * 
mation  by  English  bill  against  Sir  Charles  Howard.        deer  tbereia 

The  King  was  seised  in  fee  of  a  park,  called  Putney-  gy  letters  psil 
Moore-Clap,  and  King  James,  by  his  letters  patents  un-  ^^^^  "*><*«' 
der  the  great  seal,  granted  officium  cusiadis  of  the  said  seal :  atid  by 
park  to  Sir  Charles  Howard,  habendum  to  him  the  said  ^Uf^ffifJ^/ . 
office,    ^^  cum  omnibus  vadiis  feodis  wind-fall  trees,  keeper  is  nr* 

tualiv  dis" 

profits,  and  commodities  thereto  belonging,  in  tarn  am-  ^\y^^^ 

nHs  moth  ei  farmd  praui  aliquis  aiiui  officiarius  iUud  ^  C.  Hut.  86. 

^-  Jones.  ioi« 

3 
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A.  D.  1624.  esercens  habuU^  tenuU^  ti  occupavit,  seu  guoisus  futty 
ei  eiiam  pro  comideraiione  predidd  granted  unto  him 
an  annual  fee  of  thirty  pounds  per  annum  issubg  out 
of  all  hb  majesty's  manors  in  that  county,  habendum 
Ui  him  for  life." 

Afterwards  the  king  which  now  is,  by  his  letters  pa- 
tents under  the  great  seal,  published  his  pleasure  for  dis- 
parking  the  said  park,  and  grants  all  the  deer  therein  to 
Sir  Richard  Weston,  chancellor  of  the  exchequer,  with 
liberty  to  take  and  carry  them  away,  &c. — The  AUor- 
ney-general  aigued  this  case  for  the  King ;  and  Mr. 
Andrews^  reader  of  Lincoln Vinn,  for  Sir  Charles 
Howard.  The  Justices  and  Barons  afterwards  gave 
their  opbions. 

The  first  question  was,  Whether  by  these  letters  pa- 
tents the  king  may  dissolve  the  park  ?  and^  if  those  let- 
ters-patents  be  a  dissolving  of  the  park? — They  all 
agreed,  that  the  park  is  well  dissolved,  and  shall  no 
more  be  accounted  a  park,  all  the  deer  being  destroyed ; 
ibr  a  park  oonsisteth  of  vert,  and  venison,  and  enclosure, 
and  if  it  be  determined  in  any  of  them,  it  is  a  total  dis- 
parking ;  and  notwithstanding  the  grant  of  the  office, 
the  owner  may  well  dispark  it,  according  to  the  opinion 
of  Wyther's  Case,  6  Edw.  6.  Dyer,  71. 
If  the  king        The  second  question  was.  Admitting  the  park  be  dis- 
ic^fparker,'^^^'  whether  the  (^ce  of  the  keeper  be  detenniped  ? 
an<l  after-     and,  if  determined,  whether  Sir  Charles  Howard  may 
the^parkf  t^e^  ^^^^  ^7  remedy  for  the  casual  fees  and  profits  ?— They 

SV«tt  ""  ^^^^'  ^'^^^  ^'^  park  being  dissolved,  the  office  de- 
guisbed,  and  pendent  thereunto  is  determined,  and  the  grantee  of  the 
Ssteto  ^  custody  thereof  hath  not  any  remedy  ;  for  it  bemg  the 
annexed,  ir-  will  of  the  owner  of  the  park  to  dispark  it,  and  to  destroy 
recoverably  ^^  ^^^^  ^^  custody  is  then  determined,  for  he  cannot 

Co.  Lit.  «83.  *^  keeper  where  there  is  neither  deer  nor  wood,  but  all 
^  Inst.  199.    destroyed     And  althouirh  it  be  true,  that  an  officer  who 

Hob.  41, 43.  ,      ,     t^  ^^  ' 

<:to,  Jac.  18,  l^ftui  the  giant  of  an  imct  for  life  or  years,  and  is  to 
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have  the  profit  of  casual  fees,  as  steward,  bailiff,  or  a.  D.  16^4. 
parkership,   (as  it  is  in  31  Hen.  8.  **  grants"  Btoke,  9  Co.  60. 
134.  and  34  Hen.  8.  «  Grants,"  93.)  cannot  be  dis- "com"  D?g, 
charired  of  tbe  office,  for  then  he  should  not  have  his  so  i. 

9  lU    Com 

casual  fees,  that  is  to  be  understood,  that  the  grantor  33  4^5^ 
cannot  appoint  another  where  the  park  or  manor  always 
continues,  as  18  Ed.  4.  foL  9.  resolves  ;  but  when  the 
park  itself  is  determined  and  disparked,  the  office  which 
is  appendant  thereunto  shall  be  also  determined ;  but 
so  long  as  the  park  continues  a  park,  he  may  not  dis- 
charge him  of  the  office,  and  make  another  officer,  be- 
cause he  hath  that  office  for  his  life,  and  the  profits 
thereof  consist  in  casualties :  but  the  office  of  a  keeper  is 
in  respect  of  the  keeping  of  the  park,  and  his  casual 
profits  are  in  respect  of  his  pains  and  attendance  upon 
the  game,  the  keeping  thereof;  and  it  is  to  be  intended, 
that  at  the  beginning  of  that  office  they  were  only 
granted  in  respect  thereof,  and  in  continuance  of  time 
they  are  become  appendant  to  the  office,  and  when  the 
park  is  destroyed,  so  as  there  need  not  such  attendance, 
then  cessante  causd  cessai  effectus :  as  if  one  grant  the  of- 
fice of  steward  with  all  profits  of  courts,  if  the  manor  be 
destroyed,  the  office,  and  with  it  the  casual  profits,  are 
determined  also ;  so  here  the  park  and  the  liberty  of  the 
park  being  determined,  the  office  is  determined  in  itself. 

The  third  question,  (admitting  the  office  to  be  deter- The  erant  of 
mined,)  Whether  the  annual  fee  of  forty  pounds  bci"gfe^as  offor- 
granted  in  consideration  thereof,   issuing   out  of  the  ty  pounds  a- 
king's  manors  in  the  county  of  Surrey,  be  also  deter- park^r  for 

mined?— And  Sir   John   Walter.   Chief  Baron,  held 'ife>  f?r  the 

exercise  of 
clearly  it  was ;  but  all  the  other  justices  and  barons  dis-his  ofHce^  is 

sented  from  him  in  this  point  only,  because  it  is  granted  "9^  ^^^^^' 
by  a  distinct  clause,  and  not  out  of  the  park :  and  al-  though  the 
though  the  office  be  determined,  yet  because  it  is  not  by  J! j)^rv/ed  and 
the  act  or  defiralt  of  the  grantee  himself,  but  by  the  the  office 
act  of  the  grantor  only,  they  conceived  the  grantee  goiycd^ 
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A.  D.  1634.  shonld  enjoy  that  annuity.    Vide  5  Edw,  4.  8.  7  Ed.  4^ 
Hutton,  86.  22.    Plow.  457.    Sir  Thomas  Wroth's  Case ,  and  38 1 . 

Cn^!^\s.       ^^  ^^^^^  ^-  Fawdrcy^  Doderidge,  J.  2  Car,  1. 

Latch.  1 20. 

CreWy  Chief  Justice,  said,  that  if  deer  come  into  my 

land  out  of  the  forest,  and  I  with  my  dogs  chase  them, 

it  is  a  sufficient  excuse  for  me  io  wind  my  horn  to  recal 

the  dogs,  because  by  this  the  keeper  of  the  forest  has 

.    notice  that  a  deer  is  in  chase.   And  in  this  Court,  in  the 

time  of  Popham,  one  justified  the  pursuit  of  a  fox  in 

another's  hmd  which  he  had  started  in  his  own,  because 

it-is  a  noisome  beast.    So  it  is  of  a  wolf;  and  Bracton 

lays,  that  as  an  outlaw — Caput  lupinum  gcrity  that  is, 

eyery  one  may  pursue  him. 

Comings  Case,  Hetlej/^s  Hep.  p.  60.  A.  D. 
In  one  Comings  Case,  it  was  agreed  by  the  Court, 
That  a  subject  may  have  a  forest,  but  cannot  have  a  jus- 
tice seat.  But  he  may  have  a  swanmark  court,  and  the 
other  courts,  and  a  commission  to  execute  them.  Theu 
a  forest  in  the  hands  of  a  subject  shall  pay  tjrthes ;  and 
it  was  agreed  that  in  the  hands  of  the  king  it  is  privi- 
leged.  And  by  Henden,  Davenport,  and  Atthowe,  ser- 
geants, it  is  only  his  personal  privilege  which  extends  to 
the  lessee  of  the  king,  but  not  to  the  feoffee.  And  it  was 
agreed,  that  where  the  right  of  tythes  come  in  question 
between  a  parson  and  the  vicar,  who  are  both  eccle- 
siastical persons,  it  shall  be  tried  by  the  Ecclesiastical 
Court.  But  Richardson  said,  the  books  make  «  doubt, 
where  it  is  between  the  servant  of  the  vicar  and  the  par- 
son,  but  it  seemed  to  him  to  be  all  one. 

Beynell  d.  Champernoon.   Cro.  Car.  p.  228. 
The  owner  of     Trespass,  for  taking  and  cutting  of  his  nets  and  oars, 
^'^^dl^  "^^  defendant  justifies,  For  that  he  was  seised  in  fee  of  a 
uinnenor   several  piscary,  and  that  the  plaintiff,  with  divers 
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•tbers^  endearoared  with  their  oars  to  row  upon  his  A.  P.  lagi. 
water,  and  with  the  nets  to  catch  his  fish;  and  for  the  ^^^^''^^1^°^ 
safeguard  of  his  fishing  he  took  and  cut  the  nets  and  Murf  but  if 
oars,  &c.     Whereupon  the  plaintiff  demurs.  s^r^hem^" 

It  was  moved  by  Bulstrode  Whitlock*  that  this  plea  trespass 
is  not  good,  for  he  cannot  by  such  colour  cut  the  nets  Jb„^*|^^q^ 
and  oars.  s  Wils.  3  is. 

All  the  Court  was  of  this  opinion,  for  the  reason  350. 
sttpra, 'hut  he  might  have  taken  the  nets  and  oars,  and  de-  ^  ^spi"*-  I^'g« 
tained  tbem  as  damage  fesanty  to  stop  their  further  fish-  Doiigl.  56. 
ing.     Whereupon  it  was  adjudged  for  the  plaintiff. 

Anonymous.     Cro.  Car.  p.  264. 
A  prohibition  was  prayed  by  Calthrop  to  stay  a  suit  By  custom, 
upon  an  appeal  here  to  the  delegates  from  a  sentence  in  ^^  **^5"  '** 
Ireland  (a)  for  tithes  of  fish  taken  in  the  sea,  because  tithable 
fish  in  the  sea  or  great  rivers  are  fera  natura^  and  not  ^relswideSf 
tithable.  Post.  339. ' 

Secondly,  Because  the  sea  is  not  within  any  parish  ;  53^.  05a. 
so  as  no  spiritaal  person  can  say  it  is  within  his  parish  ^^?>  ^^' 
where  the  fish  is  taken.  Palm.  597. 

But  the  prohibition  was  denied ;  for  tithes  of  fishes  f  Com?D^' 
are  usually  paid  in  Ireland,  as  Jones,  Justice,  affirm- 101. 
ed.    And  it  was  said  in  Cornwall,  they  pay  tithes  for|g^^™     P* 
fishing  in  the  sea  to  the  parson  of  the  parish  where  they 
are  landed  ;  and  it  is  a  custom  in  Yarmouth,  that  tithes 
shall  be  paid  for  herrings. 

(a)  See  the  statutes  22  Geo.  3.  c.  53.  and  23  Geo.  3.  c.  S8.  bj 
which  this  appeal  is  now  abolished.    Post.  512. 

The  King  t.  Sheringion  Talbot.  Cro,  Car.  p.  311. 

2uo  Warranto  J  by  which  he  claims  liberty  of  free  A  prescript 
wancn  in  Ridge  and  two  other  towns  in  the  forest  of  S.  fj^e  Jj'amn  * 
The  defendant  disclaims  to  have  such  liberties  in  the  in  » manor 
said  two  yitb  and  in  the  forest.    But  as  to  his  claim  of  de,n|,3„e, 
warren  in  Ridge,  he  pleads,  that  he  is  seised  in  fee  of  thereof  is 
the  manor  of  Ridge,  whereof  the  said  vill  of  Ridge  b  ^^    ' 
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A.  D.  1624.  parcel ;  and  that  he  and  all  his  ancestors,  and  all  whose 
e.  Roll.  Abr.  estate  he  hath  in  the  said  manor,  have  had,  time  where- 

619. 

Sir  W.Jones,  of,  &c,  liberty  of  free  warren  in  all  the  said  manor,  and 
C^o  J  ^156  "^^^^^^  ^^^  demesnes  thereof,  iia  qubd  nullus  fugabU 
327.  any  game  of  warren  within  the  said  manor  and  de- 

1  PcereWms.  "*^°^  thereof  sine  Ucentid  of  the  said  Sherington 
3«i.  Talbot. 

Issne  was  taken,  that  he  and  all  those  whose  estate, 
&c.  had  not  free  warren  within  the  said  manor  and  de- 
mesnes thereof ;  and  found  for  the  defendant. 

JVoy,   Attorney-general,    now  moved  in    arrest  of 
judgment.  First,  That  th.e  plea  is  not  good  to  prescribe 
to  have  warren  in  the  said  manor  and  demesnes  of  the 
manor  ;  for  although  he  may  prescribe  to  have  it  in  bis 
own  demesnes,  yet  he  cannot  prescribe  to  have  it  in  the 
lands  of  others  his  freeholders,  nor  ought  he  to  prescrit^e 
to  have  it  pertaining  to  hb  manor :  and  for  that  purpose 
(a)6Assise,pl.  he  cited  the  Book  of  Assises  (a),  that  one  ought  not 
prescribe  to  have  turbary  in  another's  soil  as  appertain- 
ing to  his  manor.     Secondly,  Because  it  is  by  prescrip- 
tion, iia  quod  nullus  sine  Ucentid  Sherington  TaUx>t, 
which  is  impossible  to  be,  for  the  time  whereof,  &c. — 
Rolle  answered  to  these  objections.  First,  That  a  pre- 
scription to  have  free  warren  in  his  manor  is  good  as 
well  in  the  lands  of  the  freeholders  as  in  the  demesnes ; 
for  being  by  prescription,  it  is  intended,  that  this  liberty 
was  before  the  creation  of  the  freeholders,  whose  estate 
was  extracted  out  of  the  demesnes  of  the  maii<Mr  after  the 
beginning  of  this  prescription.— Sec<mdly,   That  the 
allegation  thereof  is  not  of  necessity,  and  doth  not  vi- 
On  issue  on  a  tiate  the  prescription. — Grimston  also  moved  in  arrest 
Kriptfon'to    ^^  judgment,  Thirdly,  That  the  trial  was  by  venire 
bavefre€war-/acm5  awarded  from  Ridge,  where  it  ought  to  have  been 
manor  of  A.   ^^  ^^^  manor,  for  Ridge  is  alledged  to  be  but  parcel  of 
if  the  venue  the  manor.     And  all  the  Court,  for  this  cause,  held  it 
instead  ofthefo  be  a  mis-trial,  and  not  aided  by  any  of  the  statutes ; 
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and  that  it  ought  to  be  of  the  matior,  which  is  the  greater  A.  P.  1634. 
and  more  notorious :  wherefore  a  ven/re  facias  de  novo  ["^norof^. 

,    ,                                                      •'it  will  be  a 
was  awarded.  ^  mis-trial 

And  it  was  moved,  Whether  that  were  within  the  ^^q^^  j'® 

statutes  of  t7co/a?7j,    because    it    concerns   the  king,  chap.  is.  s.s< 

and  the  statutes  have  an  express  proviso,  that  they  shall  of  Jeorai"d* 

not  extend  to  appeals  or  indictments  or  inforraatiorfs  "'^^^^^^"^ 

upon  penal  laws,  and  cited  some  of  them,  but  not  any  tionsywo 


»fln- 


quo  warranto  f — Richardson.    Chief  Justice,   Jones^^^'^^"*^!^ 
'  '  '  proceedings 

and  Berkley^  held,  that  the  statutes  did  not  extend  to  on  penal 
this  case,  nor  to  informations  of  intrusion,  for  the  king  ^^  Lev^iso 
is  not  bound  unless  he  is  named.— But  iVoy,  Attorney-  3  X^ev.  sr5. 
general,  said,  peradventure  it  should  be  otherwbe  in  i."rom!*Die, 
case  of  a  quare  impedii^  where  the  suit  is  betwixt  the  ^^^' 

_^  wl     I..  4  Burr. 2527. 

party  and  the  kmg.  Cowp.  399. 

But  see  now  the  0  Ann.  c  90.  as  to  informations  in  quo  warrant 
tOj  and  the  case  of  Atcheson  v.  Everet,  Co\*  p.  392.  that  the  statutes 
of  Jeofail  extend  to  penal  actions,  though  not  to  criminal  prose^ 
cutions. 


Dawes  v.  Hudd/eslon,  '(a)  Cro.  Car.  p,  339.  a.  D.  163^. 

Ca/ihrop  prayed  a  prohibition  against  the  parson  of  Tithes  are 

W.  in  the  county  of  Westmorland,  for  suing  for  tithe  J?^^M'^vable 

.  .  ,  .        ,       ^  for  fish  taken 

of  trouts  taken  m  a  river,  because  tliey  be  ferce  nafuras;  in  rivers,  ex- 

and  shewed  a  precedent    in   Easter  Term,  5  Car.  I   ^eptbycus- 
where  a  prohibition  was  granted  against  the  same  parson  i  Roll  Ab. 
for  suing  for  tithes  of  eels  taken  in  the  river,  because  ^  gj j  ^rs 
they  2Lxefercc  natures  ;  and  day  was  given  to  shew  cause  i  Lev.  179. 
why  it  should  not  be  granted.— And  Richardsun^  Chief  j  Vent.  5. 
Justice,  said,,  that  he  knew  where  one  suing  for  conies  ^***'"'  ^^^- 
taken  in  Methold-warren,  a  prohibition  was  granted  Bunb.43.C66. 
upon  debate  ;  and  that  in  Yarmouth  was  a  suit  for  tithes  ?i:^"*  ^^^U 

.  '^  '  ^     101, 102  aHO 

of  herrings  taken  in  the  sea,  but  they  could  not  prevail,  see  the  Case 
—Jo;?«  said,  that  in  his  country  of  Wales  they  used  ;^^^^|^*^:g^ 
to  pay  tithes  for  herrings  ;  and  in  Ireland  it  is  a  com-  Rep.  385. 

(a)  See  1  BolL  Ab.  dStf .  b. 
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A.  D.  16S4.  mon  course  to  pay  tithe  of  salmons  taken  in  ri vdr^*-^ 
Richardson  said,  that,  peradventuFe,  m§y  be  by  cus- 
tom ;  otherwise  tithes  are  not  payable  for  fish  taken  in 
rivers, 

A.  D.  16?^8.  Hins'ej/  v.  Wilkinson.  8  Car.  I .  Roll.  302.  Cro.  Car. 

p.  387. 

A  commonf  r      Error  of  a  judgment  in  the  Common  Pleas  in  an  action 

ta/?i'an action  "P^"  ^^^  ^^'  Whereas  the  plaintiff  had  declared, 
for  damage  that  he  was  a  copyholder  of  the  manor  of  Lull,  whereof 
rabbits  of  &  great  waste,  called  Lull  Waste,  was  parcel,  and  the  co- 
another  upon  p  yholders  of  the  manor  haying:  common  tliere,  that  the  de« 

the  common ; '^•'  ^  ' 

for  they  are  fendant  being  seised  of  parcel  of  a  wood  called  Lull  Wood, 
1  r'^'^nd  h*'  ^djoi"i"g*othe  said  common,maintainedconies  in  the  said 
may  kill  wood,  which  run  out  thereof  into  the  comnnon  and  eat  up 
Sir  W.  Jones  ^'^^  common  ;  whereupon  the  action  was  brought.  The 
356. S.C.  defendant  travcrscth  the  prescription  to  the  common; 
90.405.  ^  ^^'^  i^  ^^  found  against  him,  and  judgment  given. — 
s  Bulst.  116.  Germyn^  for  the  plaintiff  in  the  writ  of  error,  moved, 
Moor,  431.    that  this  declaration  was  not  maintainable,    because 

Cro  J  ^  ^^95  "^"^  ^^"  ^^y?  when  conies  are  upon  the  common,  whose 
492.  conies  they  are  :  and  they  cannot  be  said  to  be  the  de- 

Bridu^io  fendant's  conies  more  than  any  others,  for  being  out  of 
1  Burrow,      his  soil  he  hath  no  interest  in  them  more  than  any  other, 

250,  '^G3.         .,         ,     .         -  11..,^  . 

3  Wils.  51.  ihey  being /t^r^  naiura^  so  as  lie  natu  not  any  property 
3  Com.  Dig.  i^  them  until  he  takes  them ;  and  therefore  Fitzh.  Nat. 

4w«^. 

Powel  on  Brev.  87.  &  89.  saith,  they  shall  not  be  said  cuniculos 
Devises^  55.  ^^qs^  nor  pise  €s  su  as  in  common  rivers;  and  although 
the  commoner  hath  loss,  yet  it  is  without  injury  by  the 
defendant. — Grimston^  likewise  for  the  plaintiff,  urged 
further,  that  if  this  action  should  be  maintainable  ther« 
would  be  a  multiplicity  of  suits,  for  every  commoner 
would  have  an  action  ;  which  ought  not  to  be  suffered  : 
and  here  is  no  more  cause  of  action  than  when  one 
suffers  his  doves  to  fly  into  the  corn  adjoining,  foe 
which  clearly  uo  action  lies ;  for  it  cannot  be  knowm 
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whose  doves  thejr  are,  and  the  cominoiier  is  not  at  any  A.  D.  ia35> 
mischief,  for  he  may  kill  them  if  he  can ;  and  for  that 
point  Cited  5  Co.  104.  b.  Boraston^s  Case.— And  so  held 
all  the  justices  here,  except  Berkley ^  who  doubted 
thereof:  wherefore  rule  was  given,  that  the  said  judg- 
ment should  be  reversed,  if  upon  such  a  day,  the  next 
Term,  other  cause  was  not  shewn,  &c.  ;  which  was 
done  to  the  intent  there  might  be  conference  with  the 
justices  of  the  Common  Picas,  to  know  if  it  had  been 
moved  in  the  Common  Pleas,  or  if  it  had  passed  sub  si" 
k^o^  being  after  verdict.  And  the  same  day  I  con- 
ferred with  NuUonj  Femony  and  Crawlej/j  Judges  of 
the  Common  Pleas,  if  they  knew  any  such  case  had 
been  moved  in  their  court ;  and  they  all  said,  they  did 
ot  remember  any  such  to  be  there  moved,  but  that  it 
passed  sub  sUeniio.  And  they  all  held,  that  an  action 
upon  the  case  lies  not  for  a  commoner ;  but  he  may  kill 
them,  for  none  hath  any  property  .in  them.  Wherefore 
the  judgment  was  afterwards  reversed. 

The  King  tJ.  Mymu     Cro,  Car.  jj.  4 10.  A.  D.  1636. 

Scire  faciasy  where.such  judgment  was  given  against  Proceedings 
him,  he  being  found  a  trespasser,  for  cutting  trees  within  courts  may 

the  forest  without  licence  ;  and  the  proceeding  against  ]^  removed 

£.   1       T  into  the 

oun  being  removed  by  certiorari  out  of  the  chancery.  King's 

and  by  mittimus  sent  into  the  King's  Bench,  he  pleading  ^^^^* 

such  plea,  and  demurrer  thereupon — ^it  was  adjudged 

for  the  king. 

Sir  Martin  Lester  r.  Home,  Cro.  Car.  p.  344.  A.  D.  1640, 
'  Trover  and  conversion  of  an  hawk,  called  a  ramish  Trover  for  a 
falcon,  supposing  that  he  was  possessed  of  that  hawk,  ^iJ^p^L%$ 
ut  de  bonis  propriisy  et  casualiter  amisit^  and  that  she  is  good  after 
came  to  the  defendant's  hand ;  and  he  knowing  her  to  Jhall  be  in- 
be  the  plaintiff's  hawk,  yet  being  required  had  not  de-  ^^'^^^^^ 
livered  her,  but  converted  her  to  his  own  use.     Upon  reclaimed. 

[pp2] 
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A.  p.  1640.  not  guilty  pleaded,  a  verdict  was  found  for  tlie  plaintiff^ 

March,  12.    fVhitlock  moreA  in  arrert  of  judgment,  that  the  de- 

1  l^ll.  Ab.  5.  claration  was  not  good  to  maintain  this  action,  because 
Cro.  Jac.  46.  |,g  j^j^j,  ^^^  shew  that  she  was  a  reclaimed  hawk,  and 
Moor.  «9l.  made  tame,  nor  that  she  had  bells  or  varvels  to  shew 
J.^iif ^?ir  who  was  her  owner :  and  a  ramish  hawk  is  properly 
Owen,  93.     such  an  one  as  Uveth  inlcr  ramosy  and  from  thence  bata 

i^cil^  Dig.  its  na»»e  5  and  therefore  relied  upon  the  book  14  Eli*. 
2!9.  •  **  Djer,3()6.  SirRichard  Fines' Case.— Ji>f?e^  and  Z?er*/ey 
5^Bac.  Ab.     j^^jj^^  ^  ^,^jg  opinion.— But  I  conceived  the  dedara^ 

tion  to  be  good  enough,  because  it  is  aided  by  the  alle- 
gation, that  he  was  possessed  of  the  said  hawk  ui  de 
horn's  propriis  ;  and  that  the  defendant,  knowing  her  to 
be  his  hawk,  converted  her,  &c.  And  it  differs  from 
the  case  of  Sir  Richard  Fines  ;  for  there,  although  the 
said  exception  was  taken  to  the  count,  yet  it  doth  not 
appear  but  that  the  count  was  there  held  to  be  good 
enpugh. — But  because  the  defendant's  plea  was  held 
good,  it  was  adjudged  against  the  plaiqtiff,  not  for  the 
insufficiency  of  the  count,  but  upon  demurrer  upon  the 
plea  in  bar,  which  was  held  sufficient.  Vide  1  Co.  17. 
The  Case  of  Swans,  of  what  beasts  and  birds  a  man  may 
have  property. — This  case  was  afterwards  moved  again 
in  Hilary  Term,  15  Car.  1.  and  then,  because  upon 
divers  former  motions  the  court  was  always  divided  in 
opinion,  the  plaintiff,  for  his  greater  expedition,  con* 
sented  that  judgment  should  be  entered  against  him  :-— 
If  judgment  SO  the  judgment  was  entered,  quod  nihil  capiat  per 
be  arrested,  nUam. — The  plaintiff  brought  a  new  action  in  the 
in  a  new  ac-  Common  Pleas,  and  amended  the  fault  in  his  declaration, 
tion  shall  not  j^jjjj  j^^^j  iudffment  by  confession  of  the  action,  and  only 

recover  the  j      o  ^  '  'f 

costs  of  the    three  pounds  damages  given  by  a  Zondbn  jury  ;  and 
first.  Ante,    ^|j^j|.gup^Q  Henden  moved  in  this  court  to  have  costs  in 

Cro.  Jac.  159. bis  former  action. — But  because  the  verdict  was  found 
XoomJhw.  ^^^  the  plaintiff,  and  upon  exception  to  the  declaration 

549.  judgment  was  given  against  him,  the  Court  held,  thai 

1.  Bac,  Ab.  ^      ,      - ,  , 

511,  no  costs  should  be  given. 
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Child  V.  Oreenhill   U  Car.  1.  Roll  664.  Cro.  Car.  A.  D,  ifigo, 

j9.  553. 

Trespass  for  entcrinff  and  breaking  bis  close  and  fish-  The  owner  of 
.  .  ascveralBsh- 

inj  in  scparah  plscarid  sud^  and  for  taking  j^iVces  suasery  hath  a 

fWrf.  i7?».  an  hundred  eels.  &c.     After  verdict,  upon  not  JUT  ?®^ 

y  ?     r  property  in 

guilty  pleaded,  and  found  for  the  plaintiff,  and  damages  the  fish  there- 
entire  given. — Exception  was  taken  in  arrest  of  judg-p^**J°^jlJ*j^ 
ment  by  Maj/nard  and  St.  Johrty  that  the  declaration  '<>«■  taking 
was  not  good  to  say  pisces  si/asy  for  he  hath  not  any  sag.  ' 

property  in  the  fish,  until  he  takes  them,  and  hath  them  ^^7r^».*** 
r    r.  .  «       ,.  „         ,   ^  !  ^        ,    Sir  W.  Jones, 

in  his  possession. — But  Jtolle  and  Grtmston,   for  theno.  s.  C. 

plaintiff,  said,  that  being  they  were  in  separali  piscarid^^'  ^^.^^^• 
sudy  it  may  well  be  sM  pisces  suas^  for  there  is  not  any  ^i«.  7  Co.  ir. 
other  may  take  them  (a). — And  of  that  opinion  was  allp'^^i.  Rw^' 
the  Court,  who  severally  delivered  their  reasons  ;  for,  ^  Lev.  8«r. 
for  deer  in  a  park,  or  conies  m  a  warren,  the  owner  bath  370. 
a  special  property  in  them,  as  long  as  they  are  in  ^^^^I^\^^' 
wanen  or  park  :  so  of  doves  in  a  dovecote.    But  for  Salk.  556.637. 
deer  or  conies,  if  they  be  not  in  a  park  or  warren,  he  ^d' Ray^aio 
may  not  say  snasy  unless  he  add  that  they  were  domes*  5  Com.  Dig: 
tic*     Wherefore  being  taken  out  of  his  several  piscary,  j^^^gi  5^. 
aid  not  extra  liberam  piscariam  suam^  the  action  is 
maintainable ;  and  it  was  adjudged  for  the  plaintiff.  Vide 
43  Edw.  8.  pi.  SI.  3  Hen.  6.  pi.  55.  22  Hen.  6.  pi.  59. 

(a)  Sec  Mr.  Hvgrave's  note  (7)  to  page  1««.  a.  Co.  Lit  1«6.  b. 

Usher  V.  Bushnel.  13  Car.  2.  B.R.  Sir  T.  Raym.Sey.  A.  D.  1662. 

«    1/?  Trespass.    If 

P*  *"•  .      they  were 

Trespass  vi  Sf  armis  quare  fasianos  sues  Sr  p^dices  taken  in  the 

suascepit;  and  not  guilty  found  for  the  plaintiff ;  andJJ^ofthc 
moved  in  arrest  of  judgment,  because  they  are /erir  plaintiff, they 
iiaturasj  and  therefore  there  cannot  be  any  property  in  ^*4,ants.    . 
them:    but  adjudged  for  the  plaintiff,  because  after Cn..CaT. 553. 
verdict  they  shall  be  presumed  dead,  and  then  a  pro-  oreenhiu. 
perty  may  be  in  them.  ',  Keb.  53,«o. 

1  Ld.  £aym. 
950. 
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A.  D.  1663.  Sir  Christopher  Guise  u  Adams^  Ferme^  Src  Tenants  of 
tyh.  The  Purefoy.  14  Car.  2.  B.R.  1  Keble's  Rep.  p.  290. 
botfTcoim-  ^^  evidence  to  a  jury  at  bar,  in  trespass  for  a  several 
tries,  Dyer  fishing  :  upon  not  guilty  pleaded,  if  the  jdaintiff  derive 
14  '  '  ^  '  a  title  as  high  as  the  abbies,  he  need  not  shew  any  pa^* 
Rast  Entr.  tent,  or  derivation  from  the  crown,  but  the  constant 
%  Roils  Abr.  enjoyment  is  sufficient,  unless  one  be  sued  by  the  crown ; 
^^*  .  which  Twisden  said,  he  knew  to  have  been  ruled  in  a 

Tit.  Piscary.  ' 

Entre  F.  8.  former  case  wherein  he  was  counsel.  2.  A  several  pis- 
S7 1  *^^  ^^'^  tisque  adjilum  aqute  cannot  be  counted  on.  But, 
46Ed.s.28.b.  by  Windham^  such  evidence  might  be  given  of  such  a 
&a.o7.b.con-  piscary  by  meets  and  bounds,  KelL  5S.b.pl.ll.  Trespasi 
ti«.  Br.  426. 

A.  D.  1666.         Anonj/mous.  17  Car.  2.  Hardress  Rep.  p.  407. 

"  In  trespass  quare  clausum  f  regit ^  ihe  defendant  justi- 
fied, because  he  said  he  had  a  right  of  fishing  there  by 
prescription :  but  does  not  set  forth  what  kind  of  fishery 
he  claimed,  viz.  whether  liberatn^  separalem^  or  com* 
muniam  piscationis^  nor  whether  he  has  it  as  apper- 
taining to  a  manor,  messuage,  &c.  or  not ;  but  makes 
it  a  mere  personal  thing.  And  for  that  cause  the  plea 
was  held  nought  per  cur\  Vide  7  Hen.  7.  4  Ed.  4* 
S3.  Dyer  &  Yelverton  Rep.  7  Jac.  where  a  dif- 

ference is  taken  betwixt  an  easment  or  liberty  only,  and 
an  interest.  An  easment,  as  a  way,  &c.  may  be  claim- 
ed, without  saying  to  what  it  appertains ;  but  a  cam- 
mon,  which  is  an  interest,  cannot ;  so  here,  &c. 

A.  P.  1667.    The  King  v.  AJuxie.   18  Car.  2.  2  Kehle's  Rep,  p.  fiK 

Forest.  A  certiorari  was  prayed  to  remove  a  presentment 

))1. 19.       '     before  the  foresters,  before  it  was  atRrmed  at  the  swaa- 

See  Forest,     nimote,  which  was  for  felling  of  wood  by  the  defendaAt^ 

suggesting  he  had  a  patent  to  be  disafiorested,  and  that 

the  contest  was  between  the  Duke  of  Newcastle,  who 

claimed  the  soil,  and  is  chief  justice  in  eyre,  and  the 

Duke  of  Norfolk^  which  Keeling^  Chief  Justice,  dc-* 
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med  notil  eonyiction,  because  else  tbe  courts  of  the  fo*  a.  D.  i667. 
test  woald.be  ousted  of  jurisdicticMi,  and  all  the  preti-  AsMze  hitih. 
dents  to  Waltham  forest,  and  the  forest  of  Dean  were  44s!  cMtrm. 
after  conviction  and  fines  set,  and  so  is  4  Inst.  294.  also 
if  no  claim  be  put  in  on  the  patent  at  the  justice-seat, 
be  can  hare  no  benefit  of  any  liberties  till  replevin  and 
fine  made ;  but  this  appearing  to  be  a  presentment  at 
tbe  jastice*seat  originally,  and  not  at  the  attachment- 
c^art  of  the  forester.  Twisden  said,  this  was  traversable, 
and  nuiy  be  tried  on  certiorari^  which  Keeling  agreed 
after  conviction  below,  but  not  before  not  then  pf  the 
fact,  but  only  lOf  the  right;  so  by  agreement  tlie  forest 
was  to  proceed,  to  convict,  and  set  fine,  but  not  to  im- 
prison the  party,  nor  take  the  wood,  till  trial  here  on 
certiorari. 

The  King  v.  Ride.    18  Car.  2.  B.  JR.  8  Kehie%  Rep.  A.P.  I66T. 

p.  68. 

ffhmingtan  moved  to  quash  an  indictment  for  not  Forest, 
^recuting  a  warrant  of  Justice  Onslow  in  Sussex,  made 
on  conviction  of  one  Sturt,  &c.  hunters  at  the  sessions, 
because  no  place  appears  where  the  warrant  was  made ; 
also  it  was  pro  injusta  venationey  which  by  \3  Car.  2. 
cap.  10.  is  not  sufficient  without  killing,  which  the 
Court  agreed,  if  the  indictment  had  been  on  the  stat. 
but  here  it  is  well  enough  without  any  recital,  being 
ooUateral  and  traversable ;  and  as  io  the  time  and  place 
ef  the  warrant,  if  there  be  none,  the  defendant  is  not 
guilty. — Twisden  said,  that  the  distress  must  be  levied 
by  warrant  uoder  the  hand  of  the  same  justices  that 
convicted,  and  he  doubted  that  this  is  a  judgment, 
whereof  a  writ  of  error  must  be  brought,  and  is  not  like 
n  conviction  on  the  view,  but  if  the  same  justice  make 
the  warrant  to  distrain,  any  justice  may  make  a  warrant 
#n  tbe  neglect.    A^omatur. 
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A.  D  1667.  The  Kifig  V.  Jtyde.    2  Keble,  p.  74. 

\Vhen  a  par-  Keeling ,  Chief  Justice,  conceited  that  indocement 
ticular  ofiSrer  ^^^  n^^  be  certainly  laid,  but  only  the  crime  charged, 

is  appoinied,  .  ?    / 

noindictment  but  this  is  not  sufficient,  because  the  indictment  doth 

lieth  wiihout  ^  ^jjjjl  ^l^g  warrant  for  distress  was  made  by  the 
special  woriis.  -^       ^  '^        ^ 

See  po^t. thit  same  justices  before  whom  the  conyiction  was  ;  aiso  k 
J^^^Qf^jl/^'*^*^  doth  not  appear  by  the  Stat,  who  should  levy  thcdis- 
43  Eli.  cap.  3.  tress,  therefore  the  constable  is  not  bound  to  execute  all 

S  J<tc.  13.  . 

14  II.  B  that  justices  of  peace  enjoin,  at  least  not  in  pein  of 
16  pi.  3-  F  r-  indictment  for  nei^lect,  much  less  any  other:  also  there 
lari  8.  is  no  place  where  the  warrant  was  made,  and  likewise 

Brooke.  ^^^  gutute  13  Car.  9.  cap,  10.  tit.  Dear-steal,  is  io  levy 
by  distress,  and  the  warrant  is  to  levy  distress ;  all  which 
exceptions  the  Court.agreed,  and  per  curiam  the  in- 
dictment was  quasht. 

A  T>.  1668.   The  King  «.  The  Inhabitantt  of  Hodley^  in  Gloucester* 

shire*  Hardiess^  ^37. 
Upon  a  bill  in  equity,  concerning  common  claimed 
by  the  inhabitants  in  the  forest  of  Sheerwood,  in  certain 
lands  there  lately  enclosed  by  the  king  and  his  patentees; 
it  l)eing  a  common  by  prescription,  and  the  lands  of  the 
inhabitants  tlicre  being  now  disafforested  ;  whether  thia 
common  be  destroyed  by  the  deafforestotion  upon  the 
Statutes  of  Charta  de  Foresta,  Ordinatio  Forestas,  and 
34  Ed.  1 .  was  the  que:>tion. 

And  by  the  opinion  of  Baron  Raynesford  and  Turner^ 
the  common  is  gone  by  the  express  words  of  the  Statute 
of  Ordinat'  Forest^e,  and  of  34  £d.  1.  And  in  an  Iter, 
8  £d.  3.  a  judgment  was  cited  in  point ^Im  like  eaae,  in 
this  very  forest  of  a  common  by  prescription.  But  the 
Chief  Baron  doubted  upon  these  grounds ;  viz.  he  said 
there  were  three  manner  of  forests  :  First,  ancient  forests 
de  temps  dpnt,  &c.  before  Charta  de  Foresta,  tailed 
Charta  Parva,  with  respect  to  Magna  Charta,  which 
p^sed  in  the  same  year.    Secondly^  There  are  new 
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forests  made  in  the  reigns  of  kiDg  Henry  the  SeccHid,  A.BilCCa* 
Richard  the  i'^irst,  King  John,  &c.    A  third  sort  of 
forests  are  such  as  were  partly  ancient  and  partly  new  ; 
In  regard  the  ancient  bounds  of  the  I'orests  were  en- 
larged, and  grounds  taken  into  the  forest  that  had  not 
anciently  belonged  to  it.    'And  that  is  the  reason  of  the 
saving  in  9  Hen.  S.  in  Charta  de  Foresta,  saving  all 
comroons  accustomed,  though  the  lands  of  the  owners 
were  disafforested  by  the  act ;  because  they  had  been 
aflbrested  in  the  reign  of  King  Hen.  S.  or  King  John, 
ftc.  to  the  prejudice  of  the  owners  of  the  land,  who 
had  common  there ;  and  were  not  rightfully  within  the 
forest,  and  therefore  it  was  but  reason  that  upon  the  de- 
aflforentation  of  those  lands,  the  owners  should  enjoy 
their  customs ;     and  this  is  the  true  ground  of  that 
saving  in  the  act.    But  afterwards  in  IS  Hen.  3,  aad  10 
£d.    i.  there  were    other    perambulations;    whereby 
many  forests  were  enlarged,  to  the  prejudice  of  the 
subject:  and  thereupon  afterwards,  inS8£d.  1.  there 
was  am^er  perambulation  made,  by  which  the  king 
concctf^  himself  much  prejudiced  in  abridging  the 
bounds  of  the  forest,  and  exempting  lands  out  of  the 
forest,  which  in  trnth  were  part  of  it.    Upon  these 
grievances  on  both  sides,  both  to  the  king  and  subject, 
occastoned  by  these  perambulations  made  after  9  Hen.  S. 
the  king  and  bis  subjects  concerned  therein,  came  to  an 
accord  and  agreement ;  and  thereupon  Ann.  S3  and  S4 
Ed.  1.  Ordinatio  Forests  was  made;  whereby  it  is 
declared  by  assent  of  both  parties,  that  the  deafforesta« 
tioDs  made  upifi^hoBe  parambulations  (be  they  right  ot 
wroi^)  shoaU  be  quite  discharged  of  the  forests  but 
then  the  owners  of  the  ground  were  not  to  have  common 
there.     But  such  who  were  content  to  continue  their 
lands  within  the  forest,  were  to  have  common,  as  they 
had  used  formerly  to  have  it. 
And  this  is  the  true  state  of  the  case  upon  these  sta* 
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A.  Wf^0e».  tutcs,  Wliich  being  admitted,  it  may  be  possible  that 
the  defendants  here  ought  to<  have  common,  notwith- 
standing this  deafibrestation  of  their  lands.  For  if 
their  lands  were  not  dulj  and  of  right  afforested,  and 
that  they  had  common  by  prescription  in  the  forest ;  it 
was  not  the  intent  of  the  Ordinatio  Forestas  to  toll  such 
a  common.  But  if  they  were  well  afforested  at  first, 
and  ajflerwards  disafforested  nnduly  by  some  penma- 
bulation,  then  the  common  is  lost,  if  the  owner  will 
have  the  land  remain  disafforested:  and  this  is  the  true 
meaning,  and  interpretation,  and  intent  of  this  act  of 
Ordinatio  Forests  ;  and  this  being  matter  of  fact,  and 
it  not  appearing  of  what  nature  these  lands  are  that  are 
now  disafforested,  nor  whether  there- be  a  common  bj 
prescription  in  the  case ;  this  cause  is  not  yet  ripe  for  a 
decree,  which  must  be  made  one  way  or  other,  as  the 
matter  of  fact  shall  guide  us.  And  this  is  the  first 
ground  of  my  doubt* 

Secondly,  This  act  of  Ordinatio  Forests  makes  bot 
a  temporary  suspension  of  the  common  law,  tvs.  so 
long  as  the  owners  of  the  lands  would  be  out  of  the 
forest^  et  non  ultra :  so  that  there  cannot  be  in  such  a 
case  an  absolute  decree,  or  a  perpetual  injunction. 

My  third  reason  is,  because  now  by  the  Statute  of 
17  Car.  1.  16.  the  lands  cannot  be  afforested  again ;  and 
therefore  it  would  be  hard  to  take  away  common,  where 
it  is  due  of  right. 

For  these  reasons  he  would  not  deliver  any  positive 
opinion  in  the  case,  which  he  said  was  a  case  of  great 
importance,  and  deserved  another  kind  of  aigument 
than  upon  an  ordinary  demurrer  in  law:  which  yet 
the  Court  never  refuseth  to  hear  upon  the  least  diffi- 
culty (though  the  consequence  be  many  times  of  small 
concernment,)  that  this  cause  deserved  more  conside- 
ration, than  to  be  determined  by  a  sudden  opinion 
upon  the  hearing.    But  because  the  chancellor  of  the 
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tecbeqoer,  and  the  other  barons  were  tgaiiift  him,  the  A.  D,  lees, 
decree  passed  pro  rege. 


1  JLcoinzyp.  203.     Rex  v.  Wetwang.  A.  D.  Ig68> 

Indictment  for  taking  out  of  his  pond  certain  fishes  Indictment 
called  carp  fishes,  being  of  the  goods  and  chattels  of  ^ertain'fishet 
J.  S-     An  exception  was  taken  thereto,  That  it  is  not  called  carp 
said  what  number  of  fishes  he  took,  which  is  ill  in  in-  shewing tbt 
dictments,  as  well  as  in  actions,  5  Co.  Playter's  Case ;  """J***"^' 
it  is  ill  in  actions,  and  indictments  ought  to  be  more 
certain  than  actions,  or  at  least  as  certain,  that  so  the 
defendant  may  know  to  what  he  is  to  answer.     But 
Kdynge  and   Windham  over-ruled  the  exception  (and 
said.)  in  actions  damages  are  to  be  recovered^  not  in 
indictments,  but  i\td  party  is  to  be  fined  at  the  discre- 
tion of  the  Court,  be  it  one  fish  or  more,  according  to 
the  circumstances  of  the  fact,  and  not  according  to  the 
number  of  the  fishes. — Twjftdtn  to  the  contrary.  That 
indictments  ought  to  be  as  certain  as  actions.      But 
(Moreton  being  silent,)  the  other  two  ruled  the  party  to 
plead  to  the  indictment. 


Wright  T.  Samscot.     I  Saunders^  p.  84.  a.  D.  166B. 

Trespass. — The  plaintiff  dechired  tliat  the  defendant,  S.  C.  l  Sid. 
on  the  1st  of  April,  in  the  17th  jear  of  the  now  king,  ^^^' 

A  J.^V,  9(10. 

at  Castleton,  in  the  county  of  Derby,  did  beat,  strike,  9  Keb.  ssr. 
and  with  a  certain  knife  did  stab  a  mastiff  of  the-plain-  fi^^io^'JQ*^^' 
tiff,  so  that  by  reason  thereof  the  mastiff  died;    and  trespass  for 
other  wrongs.  Sec.     The  defendant  pleaded  in  bar,  that  mastil^^'thAt 
the  plaintiff,  on  the  same  day  and  year,  at  the  parish  j'*  ^  ^^ 
of  Chapel  in  the  Frith,  in  the  same  county,  suffered  his  defendant's 
iQaiiiff  to  go  unmuzzled  in  the  street,  by  reason  ^J^^'^f  h^,f,*'|f  t^th 
the  mastiff  run  yiolently  upon  a  dog  of  one  Ellen  Bag-  de^ndant 
slmw,  and  did  then  and  there  bite  the  said  dog  (which  f„^^^^^*^^ 
d<^  the  said  £31en  kept  in  her  house  for  the  preservation  he  could  not 
thereoOf  whneforc  the  defendant,  being  the  servant  of  «epaiate  the 
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A.  D.  1668.  the  said  EUen,  then  and  there  killed  the  mastiff,  that 
mftstiff  from  ^^  might  not  do  any  further  mischief.  And  this,  &c.: 
his  dog  (1).    wherefore,  &c.   Upon  which  plea  the  plaintiff  demurred 

in  law. 
Thelaw takes  And  Saunders  of  counsel  with  the  plaintiff,  argued 
nT^tilr^  that  the  plea  was  bad,  because  the  law  takes  notice  of  a 
bounds  spa-  mastiff  as  a  valuable  thins^ ;  and  there  is  an  ori^al 
tumbler  as  writ  for  killing  a  mastiff  in  the  (a)  Register.  And  in 
valuable  Cro.  EUz.  125.  (bjy  it  is  said  that  the  law  takes  notice 
fflj  ^g.  lOQ.of  a  mastiff,  liound,  spaniel,  and  tumbler  fO  ;  and  a 
?n  T  1  a  ^^^  ^^y  justify  a  battery  In  defence  of  his  dog,  as 
v.Huggins,  appears  in  RastalKs  Entries  (d).  And  in  Cro.  Jac.  44. 
lntht'T^poT't(^^9  trespass  was  brought  for  killing  a  mastiff;  and 
of  which  cascthere  it  is  not  doubted  but  the  action  well  lies  (2):  but 
219.  icissaid^^^^^  the  defendant  justified,  be*cause  the  mastiff  in- 
the  Court  fested  a  warren,  and  could  not  be  restrained  doingdamage 
would  not     there  (3)  ;  but  here  the  defendant  hath  done  an  injury 

lie,  but  this  ^^  ^jjg  plaintiff  by  making:  him  lose  a  valuable  thine 
18  a  mistake.  r  ^  o  o 

(c)  7  Rep.      without  any  cause  ;  for  the  plaintiff  is  not  bound  by 

cf^of  ^^^  ^^  nuizzle  his  mastiff,  so  long  as  he  does  no  da- 
Swans,  mage ;  and  it  is  natural  for  one  dog  to  bite  or  worry 
io.-(i.)  *  ^  another ;  and  therefore  he  ought  not  to  be  killed,  unless 
(0  Wadhurstit  cannot  be  otherwise  prevented.  And  here  the  defen- 
Damme.  ^^^^  ^^^  ^^^  ^^^^  ^^^  ^^  could  not  otherwise  part  or 
take  off  the  mastiff  from  worrying  the  other  dog ;  and 

(1)  The  same  plea  is  in  Lib.  Plac.  396.  pi.  61.  There  is  a  similar  precedent 
in  Keck  v.  Halstcad,  2  Lutw.  1494.  where  the  justification  was  held  good. 

(1)  S.  P.  Cro.  Eliz.  1.^5.    Ow.  94.  8  Bro.  EnL  144. 

(t)  So  is  Uw.  94.  liob.  263.  Edwards  ▼.  Engleton.  Cro.  Jac.  468.  Athill 
Y.  Corbet.  So  will  trover  lie.  1  Roll.  Abr.  5.  pi.  5.  So  trover  will  lie  for  a 
parrot  or  rooDkey,  because  they  are  merchandise  and  valuable.  Cro.  Jac.  S62. 
Grymes  v.  Shack. 

(3)  And  it  is  not  necessary  to  alledge,  that  he  could  not  otherwise  prevent 
the  dog  from  killing  the  conies,  but  it  is  sufficient  to  state,  that  the  oog  was 
in  the  warren  pursuing  the  conies  there,  and  therefore  be  killed  him.  Cro. 
Jac.  44.  So  it  is  if  a  doe  runs  after  deer  in  a  park.  3  Lev.  28.  Barrington  v. 
Turner.  See  the  form  of  a  plea  justifying  killing  a  greyhound  for  running 
after  deer  in  a  P&rk.  3  Rich.  PracU  C.  P.  435.  5th  edit.  The  contrary  indeed 
was  held  in  2  KoU  Abr.  567.  (L);  pL  2.  Lewin*&  Case;  but  that  case  was  over- 
fuled.  3  Lev.  28. 
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if  he  had  said  so,  it  would  have  altered  tlic  case  :  and  A.  P.  1668. 

he  might  have  justified  the  beating  of  the  mastiff  to 

preserve  his  dog,  bat  not  the  killing  of  him,  unless  it 

could  not  be  other^vise  prevented.     But  in  this  case  he 

says  nothing  more  but  that  he  kflled  the  mastiff  to  pre- 

Tentthe  other  dog  from  being  killed  ;  whereas,  for  any 

tiling  that  appears  to  the  contrary,  he  might  have  saved 

the  other  dog  without  killing  the  mastiff*:  and  so  he  has 

killed  the  mastiff  without  any  necessity  or  cause,  which 

is  not  justifiable ;  and  he  has  not  in  any  way  excused 

that  injury.     And  therefore  he  concluded  that  tfie  plea 

was  bad.     And  of  that  opinion  was  the  whole  Court ; 

and  judgment  was  given  for  the  plaintiff. 

Note. — ^There  was  another  exception  to  the  plea,  name- 
ly, that  the  plaint  iff  laid  the  trespass  at  Casileton,  and  the 
defendant  has  justified  at  the  parish  of  Chapel  in  the 
Frit;  and  yet  his  justification  was  not  local  but  transi- 
tory, in  which  case  he  ought  to  have  justified  in  the 
same  place  where  the  plaintiff  has  declared  :  but  it  was  v.  Sir  J. 
not  moved.    See  for  this  Cro.   Eliz.   174.  (a),  184.5^^*^;^^,  .  ^^ 

(*}.(]).  V.  Edwards. 

(1)  See  also  Cro.  Eliz.  703.  Peacock  v.  Peacock.  Ib'id.  842.  Purset  v. 
Hatchings.  I  Lutw.  345.  Pyke  v.  Pullcyn.  Ibid.  618.  2  Lutw.  1437. 
Searle  v.  Darford.  3  I.ev.  113.*  Bridgewater  v.  Befchewav.  Com.  Die.  Plead- 
er, 457.  Ant.  14.  Ilawe  V.  Planner,  note  (1).  In  Garth.  5'26.  Martin  v. 
Wilsfiifd,  Ward,  Chief  Baron,  said,  it  was  a  certain  nilc  in  pleading,  that 
sphere  the  action  is  transitory,  the  defendant  must  follow  the  plaintiff,  unless 
his  justification  is  local,  and  then  he  must  travel  se  absque  hoc  that  he  is  guilty 
extra.    See  Ante,  (8  a),  note  (2).    2  Saurid.  5  c.  5  d.  note. 

The  King  v.  Smyth.     2  Keble,  p.  S89.  A.  D.  166» 

Exception  was  taken  to  indictment  of  trespass  forTrespais. 
entering  into  his  close  called  South  Kelsey- warren,  and 
killing  two  conies,  price  lOd.  contra  form'  Stat',  and  it 
was  quashed  per  Twisden^  (the  rest  being  now  absent,) 
because  this  is  but  a  description  of  place,  no  positive 
affinnatioii  that  it  is  a  warren. 
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A.D.  i67U  Sanders* 8  Case.  Saunders ^  p.  262.  22  Charles  II. 
Surrey,  >  JBe  it  Remembered,  That  on  this  instant  the 
to  wit,  5  2l8tdajof  April  ih  the  21st  year  of  the  reignof 
our  lord  Charles  the  Second,  by  the  grace  of  God,  of 
England,  Scotland,  Prance,  and  Ireland,  king,  defender 
of  theiaith,&c.  one  James  Diiel,of  Walton  upon  Thames, 
in  the  county  aforesaid,  butcher,  came  before  us  Thomas 
Brend  and  George  Brown,  esquires,  two  justices  of  our 
said  lord  the  king  to  keep  his  peace  in  the  said  county, 
and  than  and  there, upon  his  oath,  said  anddesposed,(  I) 

(1)  Though  the  Statute  S3  H.  8.  c.  6.  is  now  obsolete,    ns  the  object  of  it 
is  a  matter  no  longer  in  any  use,  ^et  the  observations  which  arise  upon  this 
conviction,  and  the  authorities  cited  in  support  of  them,  may  perhaps  be  of 
some  service  in  other  cases. — This  conviction  appears  to  be  very  informal ;  it 
teems  difficult  to  determine,  whether  what  is  stated  tu  hsve  been  deposed  by 
Duel  upon  oath  be  the  information  given,  or  only  the  evidence  uf  the  offence. 
Id  the  first  place,  let  us  suppose  it  to  be  the  information.     It  is  true   that  the 
statute  does  not  require  that  the  information  should  be  upon  oath,  but  still  it 
is  conceived  that  the  information  would  not  be  bad  upon  that  account. — It  is 
held,  that  a  conviction  ought  to  be  founded  upon  a  preceding   information 
or  complaint,     1  Ld.  llaym.  509.    Rex  v.  Fuller.    This  conviction  is  in  the 
time  past;  in  Rex  v.  Roberts.  3  Ld.  Raym.  1376.     1  Sir.  608.  a  conviction 
was  quashed,  because  it  was  prestitit  sacramentum :  but  in  Rex  v   Hall,  1. 
Term  Rep^SO.  it  was  held,  that  where  the  conviction  was  founded  upon  an 
information  taken  at  a  time  past,  it  is  better  to  state  it  in  the  time  past,  vis, 
that  the  informer  came  and  save  the  Justice  to  be  informed.    The  statute 
enacts,  that  no  person,  except  he  has  in  his  own,  or  in  his  wife's  right,  landa^ 
&c,  of  the  yearly  value  of  100/.  shall  shoot  in  any  hand-gim,  &c.  Tliat  excep- 
tion is  properly  negatived  in  this  case.     It  seems  clear,  that  whenever  a  statute 
indicts  a  pei\alty  lor  an  offence  created  by  it,  upon  conviction  before  one  or 
xnorejusticesof  the  peace,  (but  there  is  an  exception  in  the  enacting  clause  of 
persons  under  particular  circumstances,)  it  is  necessary  to  srate  in  the  iofbr- 
mation,  that  the  defendant  is  not  within  any  of  the  exceptions.  1  Str.  497.  Rex 
V. Sparling.     S  Ld.  Raym.  1386.  Rex  v.  Tucke.    8  Term  Rep.  542.  Rea  v. 
Jukes.    And  it  seems  immaterial  whether  the  exception  be  in  the  same  seciiooy 
or  a  preceding  sectioa  or  in  a  preceding  act  of  parliament  referred  to  by  the 
enacting  clause.    As  where  in  the  fifth  section  of  the  Statute  1  Jac.  1.  c.  39. 
it  is  enacted,  that  no  person  shall  carry  on  the  trade  of  a  tanner,  except  under 
certain  oualifications  therein  mentioned  :  the  seventh  section  enacts,  that  no 
person  snail  buy,  or  contract  for,  any  rouj^h  hides  or  calves'  skin,  in  the  hair, 
but  such  person  as  by  virtue  of  that  act  might  lawfully  use  the  trade  of  a  tan- 
ner, under  a  certain  penalty.    In  a  conviction  upon  this  section,  it  was  held 
not  to  be  sufficient  to  set  forth  in  the  words  of  it,  that  the  defendant  was 
not  such  a  person  as  by  virtue  of 'that  act  might  lawfully  use.  the  trade  of  a 
tanner,  but  the  conviction  must  particularly  specify,  that  the  defendant  was 
not  within  any  of  the  exceptions  mentioned  in  the  preceding  section.  6  Term 
Rep.  559.  Rex.  v.  Prattcn.    So  in  convictions  on  the  game  laws,  the  Statute  83 
ana  33  Car.  3.  c.  35.  8. 3.  enacts,  that  all  persons  not  having  lands,  &c.  are 
thsrsby  declared  to  be  persons  by  the  law  of  this  realm  not  allowed  to  have  or 
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that  William  Sanders,  late  of  Walton  aforesaid  in  tb^  a.  D.  i67l. 
county  aforesaid,  yeoman,  on  the  28th  day  of  Novem- 


keep  dogs,  nets,  &c.  and  by  a  subdequent  Atatute,  5  Anne,  c.  14.  s.  4.  it  is 
enacted,  that  if  any  person,  not  qualified  by  the  laws  of  this  realm  so  to  do, 
8hall,  &c.  he  shall  forfeit  6/.  It  is  now  fully  settled,  that  in  convictions  upon 
the  statute  of  Anne,  the  information  must  negative  every  one  of  the  qualiaca- 
tions.in  the  preceding  statute  of  Car.  'i,  1  Str.  66.  Rex  v.  Marriott.  3Ld. 
Raym.  1415.  Rex  v.  Hill.  Comyn.  5^3.  filuet  v.  Needs.  1  Burr.  148.  Res  v. 
Maurice  Jarvis.  Ibid.  613.  Rex  v.  Little.  Dou&l.  345.  3  edit.  Rex  v.  Wheat- 
man.  In  the  King  ▼.  Jarvis,  Deniaon,  J.  says,  that  not  only  the  information 
inust,  but  also  the  evidence  and  adjudication  ought  both  of  them  to  be  that 
the  defendant  hath  not  the  qualifications  specified  in  the  act ;  but  in  1  Term. 
Rep.  195. 127.  Rex  v.Crowtlier,  it  is  said,  that  there  is  no  case,  in  which  it 
has  been  directly  decided,  that  the  evidence  should  negative  every  particular 
qualification,  and  that  it  cannot  be  so  from  the  nature  of  the  case.  The  same 
poiat  had  been  decided  in  a  former  case,  2  Ld.  Raym.  1386.  Rex  v.  Tucke, 
which  was  a  conviction  upon  the  statute  of  6  and  7  W.  3.  c.  11.  for  profane 
cursing,  where  the  statute  varies  the  punishment  according  to  the  rank  and 
age  of  the  offender;  it  was  objected  that  it  was  not  proved  by  the  evidence 
stated  in  the  conviction,  that  the  defendant  was  not  of  a  particular  rank  or  age; 
but  the  Court  overruled  the  objection,  because,  as  it  was  alledged  in  the  infor- 
mation, that  he  was  not  of  such  particular  rank  or  age,  and  the  evidence 
referred  to  the  person  mentioned  in  the  information,  that  was<sufficient ;  and 
see  1  East.  639.  Rex  v.  Stone.  But  where  the  exemption  is  contained  in  a 
proviso  in  a*subsequent  section,  or  act  of  parliament,  it  is  a  matter  of  defence, 
sod  therefore  it  is  not  necessary  to  state  in  the  conviction,  that  the  defendant 
is  not  within  such  proviso;  1  Lev.  26.  Whitwicke  v.  Osbaston;  1  Keb.  30. 
S.  C. ;  1  Strange  555.  Rex  v.  Ford;  U  Str.  1101.  Rex  v.  Bryan;  Andr.  $89. 
S.  C. ;  1  Term  Rep.  320.  Rex  v.  Hall ;  though  Mr.  Serjeant  Hawkins  seems  to 
have  thought  it  equally  necessary  to  shew  the  exemption  in  both  cases.  S  Hawk. 
P.  C.  «50.  fo.  edit. 

In  this  case  it  was  not  necessary  that  the  justices  should  have  previously 
summoned  the  defendant,  because  he  was  brought  before  them;  but  it  is  a 
fundamental  rule  in  general  cases,  that  the  party  should  be  siunmoned  before 
he  is  convicts).  1  Salk.  181.  Rex  v.  D>er.  2  Ld.  Raym.  1405.  Rex  v.  Vena* 
bles,  1  Str.  630.  S.  C.  2  Barnard,  34.  77. 101.  It  is  said  there  is  no  need  Cu 
set  forth  the  summons  in  the  conviction,  because  the  law  intends  that  every 
magistrate  will  do  his  duty,  and  will  punish  him  fur  a  breach  of  it.  Ibid. 
The  defendant's  appearance  will  in  this  case,  as  in  other  cases  of  process, 
cure  not  only  all  defects  and  informalities  in  the  summons,  but  also  the  want 
of  a  summons.  1  Salk.383.  Rex  v.  Barrett.  1  Str.  261.  Rex  v.  Johnson.  It 
18  enoueh  that  the  conviction  sets  forth  that  the  witness  was  examined  upoa 
oath,  without  stilting  that  the  magistrate  had  authority  to  administer  the  oath, 
9  East.  193.  Rex  v.  Picton.  In  this  case  it  was  not  necessary  to  set  forth  in  the 
eon viction  that  the  offence  was  proved  upon  oath,  because  the  defendant  con* 
fessed  the  charge  before  the  justices,  which  is  of  itself  the  strongest  evidence 
of  the  offence.  2  Burr.  1165.  Rex  v.  Vipont.  1  Term  Rep.  320.  Rex.  v.  HalK 
For  though  a  statute  should  direct  a  conviction  to  be  **  upon  the  oath  of  one 
or  two  credible  witnesses/'  without  adding  *'  or  by  the  confession  of  the 
•flRender,"  yet  a  conviction,  upon  his  confession  before  the  justice,  has  been 
held  sufficient;  1  Str.  546.  Rex  v.  Gage.  And  what  is  still  stronger,  it  has 
been  held,  that  a  confession  made  to  others,  and  not  to  the  justice,  if  proved  by 
JMch  pecioDs  to  his  satisfaction  in  the  presence  of  the  defendant,  wiil  k>e 
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A  D.  1671.  ber,  in  the  20th  year  of  the  jeign  of  our  said  lord  the 
now  king,  at  Walton  atoresaid,  in  the  county  aforesaid^ 


sufficieDt  evidence  to  convict.  Ibid.  Where  the  defendant  confesses  the  charge, 
it  seems  to  be  sufficient  only  to  state  in  the  convicttoa  the  in  formation,  the 
defendant's  appearance^  the  confession  and  adjudication.  Bui  a  confession 
vill  extend  no  farther  than  to  the  facts  charged  in  the  infortnaiiou  ;  tht^rerore 
if  the  ofllence  be  not  brought  by  the  information  within  the  act  of  parl:anient 
upon  which  the  conviction  is  founded,  the  defendant's  confession  will  not  liiake 
tbeconvic  ion  good     1  Burr.  605.  Hex  v.  Little. 

In  the  next  place  let  us  suppose  it  to  be  only  th»  evidence  of  the  offence,  in 
which  light  it  seems  to  have  been  considered,  as  may  he  collected  froui  other 
rtports  of  the  same  case.  1  Sid.  419.  1  Ventr.  33. 39.  and  «  Keb.  537.  The 
statute  ^ives  the  justice  a  power  to  convict  upon  due  examination  and  proof 
of  the  nrcumstances  before  him,  that  is,  by  competent  witnesses,  1  Ventr. 
93.  and  directs  a  moiety  of  the  penalty  to  be  paid  to  the  first  bnnger  of  the 
offender  before  him.  But  in  this  case,  the  person  entitled  to  the  moiety  ia 
the  only  witness  who  proves  the  offence.  In  Kex  v.  Drake,  'i  Show.  489.  and 
in  Jennings  v.  Hankeys,  3  Mod.  114.  which  seems  S.  C.  the  defendant  was 
convicted  upon  the  sint;le  testimony  of  the  informer,  for  unlawfully  coursing 
of  deer,  upon  the  statute  13  Car.  9.  c.  H.  which  enacts,  that  the  offender  upon 
conviction  shall  fi»rfeit  20/.  a  moiety  whereof  to  be  paid  to  the  informtr ;  and 
though  the  objection  was  taken,  that  the  witness  was  interested  in  the  event, 
and  uierefore  incompetent,  yet  the  objection  was  disallowed,  and  the  conviction 
affirmed.  But  that  case  has  been  denied  in  subsequent  cases,  and  it  is  now 
fully  settled  and  establi!<hed,  that  an  informer,  who  has  a  share  in  the  penalty, 
is  not  a  competent  witness,  unless  a  statute  should  specially  so  direct  it. 
For  which  reason  it  is  requisite  to  nametlie  witness  in  the  conviction^  that  it 
may  appear  that  he  is  nut  the  same  person  with  the  informer,  2  Ld.  Raym. 
1546.  Kex  V.  Stone.  1  Str.  316.  Rex  v.  Tilly.  Andr.  18.  Rex  v.  Piercy.  lb. 
S40.  Rex  v.  Blaney.  It  does  not  appear  here  that  the  evidence  wis  ^iven  in 
the  presence  of  the  defendant.  It  is  essential  it  should  be  so,  that  he  may 
have  an  opportunity  of  cross-examining  the  witnesses;  and  it  must  appear  on 
the  face  of  the  conviction  that  the  evidence  was  so  given.  2  Burr.  1163. 
Rex  V.  Vipoot;  1  Term  Rep  185  Rex  v.  Crowther;  6  lerm  Rep.  75.  Rex  v. 
Barwell ;  in  which  last  case  it  is  observed  by  Ld.  Kenyon,  that  the  precedent 
in  Burn's  Justice  (title  Conviction)  is  erroneous  in  not  stating,  that  the 
witnesses  were  examined  in  the  presence  of  the  defendant.  In  S  Ld.  Raym. 
510.  Rex  V.  Fuller,  Loid  Holt  says,  that  convictions  ought  to  be  certain,  and 
not  taken  upon  collection ;  and  Lord  Mansfield  in  Rex  v.  Little,  1  Burr.  613* 
says,  that  convictions  ought  to  be  taken  strictly.  However,  it  has  of  late  been 
held,  that  if  it  appear  on  the  convictiun  that  the  evidence  was  given  on  the 
tame  day  that  the  defendant  appeared  and  pleaded,  the  Court  will  presume  that 
it  was  given  in  his  presence.  3  Burr.  1735.  Rex  v.  Aickiu.  Cowp.  241.  Rex 
V.  Kempson.  8  Term  Rep.  18.  Rex.  v,  Thompson.  7  Term  Rep.  152.  Rex  ^ 
LoveL    8  Term  Rep.  284.  Rex  v.  Swallow,     i  East.  639. 648.  Rex  v.  Stone. 

The  evidence  is  set  -out  in  the  principal  ca^e ;  for  it  is  necessary  that  the 
evidence  should  be  set  forth  particularly  in  the  conviction,  that  theCourt  may 

a ;e  whether  the  justice  has  convictecl  on  proper  evidence ;  1  Str.  316.  Rex  v. 
er;  S  Str.  919.  Hex  v.  Thead;  ibid.  999.  Rex  v.  Lo>d.  Andr.  81.Rexv. 
Bryan;  S  Burr.  1165.  Rex  v.  Vipont;  3  Burr.  1063.  Rex  v.  Killet^and  Rex  v. 
Bissex,  there  cited;  in  which  the  case  of  Rex  v.  Pullcn,  1  Sa]k,369.  is  denied 
aa  to  thia  point ;  Doug.  406.  Sd  edit.  Rex  v.  Read,  3  Torm  Rep.  18.  Rex  v. 
Thompson ;  but  in  the  case  last  cited^  the  Court  was  of  ouinien,  upon  iht 
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liad  and  kept  a  certain  hand-gun,  or  instrument  called  ^A>D^-ign. 

a  hi4iid-gi»n,  and  then  and  there  with  the  said  hand-gun  '     ' 

charged  with  gunpowder  and  hail-shot,  unlawfully  and 

nnjustlj  did  shoot,  against  the  form,  of  the  statute  in 

such  case  made  and  provided,  the  said  William  San* 

ders  (S)  then  not  having  in  his  own  right,  or  in  the  right 

of  hifi  wife  to  the  use  of  the  said  William  Sanders,  nor 

any  other  person  or  persons  having  to  the  use  of  the 

said  William  Sanders,  lands,  tenements,  fees,  annuities 

or  offices  to  the  yearly  value  of  100/.    And  because  the 

said  William  Sanders,being  attached  and  brought  before 

us  the  said  justices,  by  the  said  James  Duel,  for  the 

taid  oflence,  and  charged  with  the  said  offence  in  form 

aforesaid,  cannot  deny  the  said  offence ;  therefore  it  is 

considered  by  us  the  said  justices,  that  the  said  William 

Sanders  do  forfeit  (3)  and  pay  the  sum  of  10/.  according 

io  the  form  of  the  said  statute,  one  moiety  of  which 


aothority  of  Rex  v.  Hartley,  Cald.  175:  that  the  evidence,  statin?  generally  in 
the  language  of  the  act  of  parliament,  that  the  defendant  did  keep  and  use  a 
eun  to  kill  and  destroy  the  ^nie,  was  sufficiently  set  forth,  and  the  same  has 
SeeD  recognized  in  6  Term  Rep.  177.  Rex  v.  Davis.  The  magistrate  ought  to 
state  in  the  conviction  the  whole  of  the  evidence  for  and  against  the  defen- 
fiant.  8  Term  Rep.  SIO.  Rex  v.  Clarke.  But  the  magistrate  i»  the  sole 
judee  of  the  weight  of  the  evidence  given  before  him.  8  Term  Rep.  588.  Rex 
V.  Smith. 

(«)  1  he  word  then  is  necessary ;  for,  perhaps,  defendant  had  100/.  per  ann. 
at  the  time  be  kept  the  gun,  thoui^h  not  at  the  time  of  the  conviction  ;  see 
d  Mod.  980.  Rex  v.  Silcot.    Sir  T.  Raym.  S78.  Rex  v.  Alsop. 

(3)  There  must  be  a  judgment  of  forfeiture ;  S  Str.  858.  Rex  v.  Hawks  ; 
Fitxg.  194.  8.  C. ;  9  Burr.  1166.  Rex  v.Vipont;  per  Wilimot,  Justice,  which 
see ;  see  also  7  Term  Rep.  938.  Rex  v.  Htf  ris ;  but  X  Salk.  378.  Rex  v.  Chand* 
Itr,  is  contrary;  see  also  0  Term  Rep.  990.  Rex  v.  Rhodes.  Where  the 
statute,  upon  which  the  conviction  is  founded,  distributes  the  penalty  in  oer^ 
tain  proportions,  it  is  sufficient  to  state  generally  in  the  adjudication,  that  the 
penalty  shall  be  distributed  as  the  statute  directs.  1  Salk.  383.  Rex  v.  Barrett. 
But  wheie  the  statute  leaves  it  discretionary  in  the  justices  to  distribute  the 
l^nalty  m  such  proportions  as  they  shall  direct,  the  distribution  forms  part  of 
the  judgment,  and  must  therefore  appear  upon  the  conviction  itself.  9  Term. 
Rep.  96.  Rex  V.  Dempsey.  Where  au  act  gives  power  to  a  magistcate  on  a 
summary  conTJction  to  award  the  reasonable  charges  of  taking  a  distress,  he 
must  ascertain  the  amount  in  the  conviction ;  ana  an  adjudication  that  the 
defendant  shall  pay  the  reasonable  charges  of  the  levy  is  bad.  1  East.  189^ 
Resv.Syoiouda.    SeedEaat.  asy.Hex  v.  Piitcliett. 

C*q3 
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A.  D.  X6tu  said  sum  of  10/.  shall  be  paid  to  the  use  of  our  said 
lord  the  king,  and  the  other  moiety  thereof  shall  be 
paid  to  the  said  James  Duel,  being  the  first  bringer  of 
the  said  William  Sanders  before  us  for  the  said  offence, 
according  to  the  form  of  the  said  statute ;  and  that 
he  the  said  W  illiam  Sanders  be  committed  to  the  next 
gaol  of  the  said  county,  there  to  remain  until  he  shall 
pay  the  said  sum  of  10/.  to  the  uses  aforesaid,  according 
to  the  fonn  of  the  said  statute. 


Sander's  Case.  1  Saunders*  Rep.  p.  263.  21  Car.  2. 
S.  C.  1  Sid.  Sanders  was  convicted  before  two  justices  of  peace 
4 IP.  1  Vent.  fQ^  (i,e  county  of  Surrey,  for  haying  and  kee^ng 
2Kcb.52i.  a  hand-gun,  and  for  shooting  with  it,  against  the 
537.    A  con-fo^j^  ^f  iijg  Statute  of  33  H.  8.  c.  6.  for  which  he  was 

viction  ror 

shoutingwith adjudged  to  pay  10/.  the  one  moiety  thereof  to  the  king, 

hclCre  two*^  ^*^^  ^'*^  other  to  the  party  who  brought  him  before  the 
uistices  to     said  justices,  and  was  committed  to  prison  in  execution 

KCCD  the 

peace,  omit-  until  he  should  pay  the  said  10/.  And  in  Easter  Term 
tini^  the  word  jji^^  he  brouffht  a  habeas  corpns,  and  a  certiorari  to 
qti:.>hed  for  remove  the  record  of  conviction  into  the  King's  Bench, 
ihatomission.^j^j  it  was  moved  to  be  quashed  for  divers  exceptions. 

And  now  in  this  Term  it  was  quashed  for  this  exception, 
namely,  that  the  conviction  was  said  to  be  before  Thomas 
Brent  and  George  Brown,  esquires,  two  justices  of  our 
said  lord  the  king  to  keep  his  peace  in  the  said  county ; 
but  the  word  assigned  was  omitted,  for  it  ought  to 
have  been  assigned  to  keep ;  and  so  it  does  not  appear 
whether  the  justices  were  assigned  to  keep  the  peace  or 
not  (5). 

(5)  It  seems  quesliouable  whether  the  omission  of  the  word  assigned  would 
now  be  considered  a  suf^icieot  ground  to  quash  the  conviction.  It  is  stated 
that  they  were  justices  of  the  king  to  keep  his  peace,  that  seems  a  sufficient 
description  of  their  being  justices  of  the  peace,  which  is  ail  that  is  required  bj 
the  statute.  From  the  report  in  1  Vent.  :)3.  it  appears  that  another  objection 
was  taken  to  the  conviction,  that  it  wanted  the  words  oec-nan  ad  diversas  fe- 
lonias,  &c.  but  the  Court  disallowed  the  objection,  and  took  a  difference  between 
indictmenlH  before  justices  at  sessions  and  convictions ;  in  the  former  case  it  is 
necessary  to  add  that  pcvrt  of  their  commission  in  a  return- to  a  certiorari^  but 
not  in  the  latter.  .        i   -  » 
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Note.--This  conviction  was  before  two  justices  of  the  A.  D.  I6n.\ 
peace ;  but  the  statute  gives  authority  to  one  j  ustice  only ^ 
being  the  next  justice  of  the  county  where  the  offence, 
was  committed,  to  commit  the  offender  for  the  forfeiture. 
But  it  does  not  appear  here  whether  any  of  the  said  two 
justices  was  the  next  justice  or  not ;  which  was  another 
exoepticMi  that  was  intended  to  have  been  maved ;  but 
the  conviction  being  quashed  for  the  other  exception 
above  mentioned,  it  was  not  moved  (6).  Gee^  aud^ 
Saunders  of  counsel  with  the  said  Sanders. 

(6)  This,  it  should  seem,  would  have  been  a  fatal  objection,  for  no  other  but 
the  next  justice  has  any  jurisdiction  by  the  statute.  Dalt.  Justice,  c.  6.  S  Bac. 
Abr.  S93.  tit  Justice  of  the  Peace.  Doug).  661.  Sd  edit  Rex  v.  Pitts.  And 
the  precedents  are  so.  See  in  Burn's  Justice,  title  Game,  a  precedent  of 
a  conviction  upon  this  statute  taJcen  from  Dalton.  Sir  W.  Jones,  179. 
Cole's  Ci^e.  5  Rep.  71.  b.  St  John's  Case.  Where  a  statute  says  the  next 
Justice,  it  must  be  the  next,  but  where  it  says  justices  of  the  peace  in  or 
near  the  place,  any  justice  of  the  peace  in  the  county  will  serve.  3  Bac 
Abr.  393. 


Patrick  v.  Greemoay.  1  Saunders^ s  Rep.  346.  £<  in  the 

N&ies. 
In  the  Case  of  Patrick  v.  Greenwaj,  tried  before  Mn 
Justice  Lawrence,  Oxford  Spring  Assizes,  1796,  which 
was  an  action  of  trespass  for  fishing  in  the  plaintiff's 
several  fishery ;  it  appeared  in  evidence  that  the  defend- 
ant fished  there,  but  did  not  take  any  fish,  neither  was 
it  alledged  in  the  declaration  that  the  defendant  caught 
any  fish,  the  plaintiff  obtained  a  verdict,  which  in  the 
following  Term  (East.  1796)  the  defendant  moved  to 
set  aside ;  but  the  Court  of  Common  Pleas  refused  even 
a  rule  to  shew  cause,  upon  the  ground  that  the  act  of 
fishing  was  not  only  an  infringement  of  the  plaintiff's 
right,  but  would  hereafter  be  evidence  of  an  using  and 
exercising  of  the  right  by  the  defendant,  if  such  aa 
act  was  overlooked.    3  East.  Rep.  154. 


[aqs] 
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A. ixicrt.  Timberlejf  v* Grohham^How.  Sir  T.  JoneSj p. 5. 
Case  byte.  Action  on  the  case  by  a  tenant  at  mU,  for  destroying 
nant  at  will  y^^^  common  of  pasture  with  the  defendant's  conies,  and 
ioVSX  erecting  a  house  on  the  common.  The  defendant  pleads 
mon  of  pa*-  ^  ^^^^  by  king  James,  of  the  manor  of  Bromsgrove, 
^"^  and  a  free-wanen  therein,  and  justifies,  to  which  (there 

was)  a  dmuner.— Bnwieper  Quer.    The  king  cannot 
grant  a  free-warren  to  the  prejudice  of  a  commoner, 
3  Cro.  462.  Higham  v.  Best.    Neither  can  the  grant 
enable  to  build  a  house.— BflW»iif,  pro  defend,  confest 
the  plea  to  he  ill,  but  the  declaration  is  not  good,  for 
the  plaintiff  being  tenant  at  will  ought  not  to  have  his 
action.    Judgment  for  the  plaintiff.     Et  per  cur.    It 
was  said,  that  tenant  at  will  from  year  to  year,  so  long 
as  it  should  please  both  parties,  after  the  b^inning  of 
the  year  cannot  determine  hb  will  to  the  prejudice  of 
the  lessor  by  his  rent. 

-  ■  "  '       "  M       ■■        ■  ■■■III  11 

The  King  v.  Bin,  Ride,  Sfc.    2  Keble,  630. 
Forest  On  mformation  for  riot,  it  appeared  that  the  defen- 

Tre»p»»ss,  ^xiXs  camc  by  colour  of  a  warrant  from  the  master 
of  the  game  to  search  for  guns,  nets,  &c.  the  parties 
submitted  to  a  fine,  and  per  curiam,  by  such  a  warrant 
no  house  can  be  broken  <^n,  nor  can  the  king  grant  a 
warren  in  another's  soil  but  by  prescription  ;  but  every 
man  hath  free  warren  in  his  own  soil,  and  all  other 
game. 

Sanders*  Case.     1  Ventr.  p.  33. 
1  Sid.  419.         A  conviction  was  certified  of  one,  for  carrying  of  a 
See  ante,  944.  ^^^  ^^^  being  qualified  according  to  the  statute,  where 
the  words  in  the  statute  are,  upon  due  examination  and 
proof  before  a  justice  of  the  peace. 

The  Court  resolved,  that  that  was  not  intended  by 
jury,  but  by  witnesses ;  and  no  writ  of  error  lies  upon 
such  conviction. 
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And  an  exception  wa«  taken,  because  it  was  before  A.  D.  mi. 
«uch  an  one,  justice  of  the  peace,  without  adding  nee  * 

non  ad  diversas  felonias,  transgretsiones,  &c.  audiend 
assign'.  And  the  Court  agreed  so  it  ought  to' be  in  re- 
tarns  upon  certiorari's  to  remove  indictments  taken  at 
sessions.  But  otherwise  of  conrictions  of  this  nature, 
for  it  is  known  to  the  Court,  that  the  statute  gives  them 
authority  in  this  case. 

The  King  v.  Saunders.     1  Venlr.  p.  39. 
Saundeis  was  conricted   before  two  justices  of  the&C. 
peace  upon  the  Statute  of  32  H.  cap.  6.  for  carrying  of  }  Iti" 'Ji^*' 
a  gun.      Which  being  removed  by  certiorari,    was  Ante,  33. 
quashed,  bocause.it  was  coram  nobis  jusUciariis  donuni  53^%'f^^^* 
regis  ad  pacem  suam  conservand',  wanting  the  word 
assignatis. 

The  King  v.  Marshall.    2  KebUy  p .  594. 
Lousdotiy  Fielder y  and  S'aii/wfers  excepted  to  the  in- f"^* 
dictment  quod  pbcerunt  in  quadam  piscina  of  J.  S.  and 
took  and  carried  away  divers  fish  in  the  night  with  nets  ^ 

contra  form'  Statuti  of  the  queen,  5  EUz.  c.  SI.  but  per 
curiam  being  not  riotose  assemblaverunt,  but  onely  that 
vi  et  armis  without  licence  et  iUicite,  it  was  ill  at  the 
common-law,  but  on  the  statute  it  is  well  enough,  but 
this  is  a  word  insensible,  for  which  there  is  a  proper 
word  ;  and  the  Court  agreed  it  was  Ql,  but  would  not 
quash  it  without  notice,  but  did  nisi. 


PoUesfen  andAshfordv.  Crispin.     1  Ventr.p.  122.   AJDjidra. 
Hitt.  S3  and  S3  Car.  S.  Rot.SSS.    The  plaintiffs  ^Keb.  757, 
brought  trespass.  Quaere  pisces  suos  cepit  in  separali 

piscaria. 

Upon  not  guilty  pleaded,  and  verdict  for  the  plain- 
tiflSs,  it  was  moved  in  arrest  of  judgment,  that  the  plain- 
tiffs 'Ought  not  to  have  called  tfaem  pisces  luos^  unlns 
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A.  D.  l«73.  they  had  been  in  a  trunk  or  pond :  for  there  is  no 
more  property  in  fishes  in  a  several  piscary^  than  in  a 
free  piscary. 
53  Co.  34.  b.  In  an  action  for  taking  of  conies  in  a  Tfarren)  he  shall 
F.  N.  B.  192,  iiQ^  gi^y  cuniculos  suos ;  and  this  is  such  a  default  as  the 
s  Cro.  195.     verdict  shall  not  aid  •    Sed  non  allocatur. 

For  the  Chief  Justice  said,  it  might  be  intended  a 
stew  pond,  which  is  a  man's  several  piscary  ;  and 
after  a  verdict  the  Court  shall  admit  any  intendment  to 
make  the  case  good.  • 
Ra>m.  16.  And  Twisden  cited  a  case  which  was  in  trespass; 
Qusere  phasianos  suos  cepit,  and  the  plaintiff  had  judg- 
ment after  verdict ;  for  it  shall  be  intended  they  were 
dead  pheasants.  And  the  case  of  Child  and  Greenhill, 
S  Cro.  553.  is  the  same  with  this. 
1  Jones,  440.  But  the  Court  held,  that  it  had  been  good  upon  a 
demurrer,  by  reason  of  the  local  property  ;  and  so  is 
the  register. 

Bird  V,  West.     Sir  T.  Jones j  p.  21. 

Want  of  a         Condition  that  the  defendant  shall  not  hunt  in  the 

visue.  plaintiff's  warren.     The  defendant  pleads  that  he  did 

'  not  hunt.     The  plaintiff  replies  that  he  did  hunt,  and 

shews  when;    the  defendant  demurs  for  not  shewing 

where  the  warren  lies,  and  so  there  can  be  no  vlsne. 

Judgment  for  the  defendant  without  argument. 

Anonymous.     Sir  T.  Jones^  p.  25. 
Where  a  sta-       The  defendant  avowed  on  the  Statute  of  deer-stealing, 

penafty  tobe  ^^  ^^^*  ^*  ^*  ^^-  ^"^  shewed  conviction  thereon  before  a 
levied  by  dis- justice  of  peace,  and  dbtrcss  for  the  penalty  by  the  jus- 
power  to  sell  tice's  warrant,  and  all  well  as  to  that.  But  the  Court  held 
without  other  ti,at  the  defendant  ought  not  to  have  avowed,  but  pleaded 
actio  non,  for  the  Statute  saying  that  the  penalty  shall 
be  levied  by  distress,  gives  power  to  sell,  without  other 
words.    This  case  concerned  the  duke  of  Buckin<rham. 
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Ashford  and  Poljfxphen  v.  Crispen.  23  Car,  2.  2  KM.  A.  D.  i67g. 

Rep.  p.  757. 
In  trespass  of  fishing  iii  separali  piscariOy  and  takin<^  Fish. 
twenty  pisces  suos^  it  was  excepted  in  arrest  of  judg- 
ment that  this  was  ilij  as  in  C.  B.  Sajwell  and  Thorpe, 
quare  cuniculosj  where  1  Cr.  553.  Grcenhill's  Case,  was 
held  spurious,  as  contra  to  the  Case  of  Swans,  7  Co.  16. 
sedper  curiam  this  is  well  enough,  and  they  may  now 
be  intended  dead  ;  and  judgment  pro  plaintiff  nisi. 
Post. 

Polyxphen  v.  Crispin.  Uil.  22  &  23  Car.  2.  Rut.  225. 

Kebl.  Rep.  p.  765. 

TVinnington  excepted  in  arrest  of  judgment  in  trcs-  Fish. 

pass  de  pisces  suos  in  separalia  piscarla  on  7  Co.  17. 

which  is  not  aided  by  verdict,  and  a  several  piscary 

may  be  in  navigable  rivers  as  well  as  in  private  ponds^ 

Dyer.  S06.  pi.  Trover  of  a  hawk,  not  said  reclaim, 

1  Ct.  399.  Child  and  Greenhill  is  against  the  case,  2  Cr. 

Grimes  sund  Slack y  which  is  that  conies  in  a  warren 

cannot  be  said  meos. — Hale^  Chief  Justice,  said  it  is 

well  eiUMigh,  being  not  quodpiscatus  esf,  but  founded 

on  taking  the  fishing,  which  might  be  a  stews,  which 

is  the  most  several  of  all,  to  which  the  Court  agreed, 

and  judgment  pro  plaintiff  being  after  verdict,  so  de 

phesianos  suos  after  verdict  is  intended  dead,  also  he 

that  bath  possession  hath  property,  regist'  on  demur. 

— ^ — I     I  I         ■!  --  _ -  -  -  " " 

Gawdj/v.  Fellon.  23  Car.  2.  B.  R.  Kebl.  Rep.  p.  813. 

Gardner  on  13  Car.  2.  cap.  10.  prayed  the  filing  of  Forest. 
a  conviction  for  deer-stealing,  being  returned  on  cevtio^ 
rariy  may  be  stayed,  because  if  this  Court  be  once  pos- 
sessed of  the  cause,  they  cannot  execute  it  by  reason 
of  the  express  words  of  the  statute  which  orders  execu- 
tion by  warrant  under  that  justice's  hand  that  convicted, 
and  per  curiam  it  was  remitted ;  but  because  per  curiam 
error  lieth  not  on  such  conviction  no  more  than  for 
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A.  D>  Ig7i«  shooting  with  a  gvaiy  therefore  whether  it  shall  gohtuck, 
by  procedendo  or  not,  a^omatur.  And  on  Mondaj 
following  a  procedendo  was  awarded. 

Barringion  v.  Turner.  33  Car,  3.  Levinz^s  Rep.p,  28. 
A  deer  being      Trespass  quare  cepit  Sf  inierfedt  two  dogs  called 
ch^^^heJ'  ^  gneyhounds.     The  defendant  justifies,  for  that  the  said 
with  mydogs,  greyhounds  chased  a  deer  in  his  park,  and  there  killed 
and  kiH  her   ^^^j  upon  which  to  prevent  more  mischief  by  them,  he 
in  the  nark,  took  them  and  killed  them.     The  plaintiff  replied  the 
owner  may    deer  was  out  of  the  park  in  the  plaintiff's  land,  eating 
kiil  the  dogs,  jjjg  grass,  and  that  thereupon  he  hounded  the  grey- 
hounds to  cha^e  the  deer  out  of  his  land,  and  that  they 
followed  the  deer  into  the  park,  and  there  killed  her. 
Upon  which  the  defendant  demurred  ;  and  upon  argu« 
ment  it  was  adjudged,  that  the  replication  was  ill,  be^. 
cause  he  does  not  say  Uiat  he  did  his  endeavour  to  stop 
the  greyhounds  at  the  side  of  the  park  to  stay  them  from 
entering  into  the  park.     But  then  it  was  objected,  that 
the  bar  was  ill ;  for  though  it  was  not  lawful  to  chase 
within  the  park,  yet  when  the  defendant  took  the  grey- 
hounds  there,  he  ought  pot  to  have  killed  them ;  and 
for  diis  they  cited  Roll.  2  Abr.  567.  Lewis's  Case.    On 
the  other  side  was  cited  2  Cro.  44.  Wadhurst  y.  Dam. 
and  afterwards  upon  consideration  of  both  these  books 
judgment  was  given  for  the  defendant. 

Lord  Fiizwalters  Ciase,    25  Car.  2.    3  KebL  Reports^ 

p.  243, 
fisfa.  Ex  motione  Sir  WUliam  Scrags  against  a  new  trial. 

— Hale,  Chief  Justice,  said  that  wiers,  as  in  Suffolk 
and  Norfolk,  may  be  particular  in  the  main  sea,  35  £d. 
1.  Rot.  ]8.  &  Tr.  10  £d,  2.  Rot.  83.  or  on  the  shore, 
and  yet  the  &hing  may  be  and  is  common  to  all  sub* 
jects  i  so  in  the  Severn  to  the  Lord  Berkley,  and  in  the 
Thames  from  the  Bridg*  to  Rochester,  though  the  sgil 
Jl^  the  king's,  yet  prima  facie  the  fishing  is  in  the  mlfj 
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3ecf>  but  one  may  have  a  piscary  in  particular,  cxclu*  A.  P»  Ifl7fl. 

fhre  of  others  in  common  river,  and  on  release  of  da« 

mages  to  forty-t^'o  shilliogs,  special  verdict  stands  for 

the  plaintiff  on  trial  at  the  bar  in  action  upon  the  case, 

for  disturbing  bis  sole  and  several  piscary  in  Burnham 

River  in  Essex,  from  Clay^clods  to  Kay  Sands,  near 

twenty  miles  length  ;  and  the  plaintiff's  evidence  wa^ 

OB  Thursday  last,  by  making  many  wiers  ad  libitum^ 

the  fishers  hj  uninterrupted  fishing. 

Lord  Fiizzpalier's  Case.  25  &  26  Car.  2.  B.  R.  1  Mod. 

Rep.  p.  106. 
A  trial  at  bar  concerning  the  river  of  Wallfleet.    The  A  person 
question  was.  Whether  the  defendant  had  not  the  right  fy^"£sh\;ry, 
pf  fishing  there,  exclusive  of  all  others  ? — Halc^  Chief  aseveralfishi- 
Justice.     In  case  of  a  private  river,  the  lord's  having  [non  of  fish- 
the  soil  is  good  evidence  to  prove  that  he  hath  the  right  ^^^  ""JJ*^ 
of  fishing  ;  and  it  puts  the  proof  upon  them  that  claim  foundatiouof 
liber  am  piscariam.     But  in  case  of  a  river  that  flows  jJJ*^^*""!^ 
and  refiows^  and  is  an  arm  of  the  sea,  there,  primd  facie^  is  primik  facie 
it  is  .common  to  all  :  and  if  any  will  appropriate  a  pri-  J,ws  sub- 
vilege  to  himself^  the  proof  lieth  on  his  side  ;  for  in  case  ject»»  or  in 
of  an  action  of  tre^ass  brought  for  fishing  there,  it  is,  ^^^e  soil. 
primdfaciey  a  good  justification  to  say,  that  the  locus  in  g*  ?  lL^\^' 
quo  is  brojchium  maris^  in  quo  unusquisque  subjecluss,C.2Lsv. 
4onu  regis  habet  et  habere  debet  liberam  piscariam.  ^^'  ^p^^^ 
In  the  river  Severn  there  are  particular  restraints,  as4i4. 
gurgites^  &c.  but  the  soil  doth  belong  to  the  lords  on  ^  g^lk.  537. 
either  side  :  and  a  special  sort  of  fishing  belongs  to  637. 
them  likewise  ;  but  the  qommon  sort  of  fishing  is  com-  3p.vVn1s.95r. 
mon  io  all.     The  soil  of  the  river  of  Thames  is  in  the  I^^avis's  Rep. 

55. 

^ng  ;  and  the  lord  mayor  is  conservator  of  the  river,  i6Viaer,35f. 

3ee  the  case  of  the  royal  fishery  of  the  river  Bann  in  Irclan^y 
Dav.  Rep.  140.  Saik.  137.  Carter  v.  Murcot,  4  Burr.  2162.  2165. 
.  ^eyaiao  y.  Cburtness,  .'k  Burr.  2814.  '2  Black.  Com.  139-  The 
Mavor  of  Lynn  v.  Turner,  Cowp.  16.  Dougl.  56.  443.  517.  8 
Term  Rep.  2b6.  The  Mayor  of  Orford  v.  Kichardson,  4  Terra 
J^p,437. 
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A*  D.  1676.  and  it  is  commoa  \o  all  fishermen :  and  therefore  there 
is  no  such  contradiction  betwixt  the  soil  being  in  one^ 
and  yet  the  river  being  common  for  all  fishers,  &c. 

Triggs  V,  Turner,  Pollexfen^s  Rep.  p.  443. 
The  plaintiff  declares,  that  tbe  defendant  I  Jan,  97 
Car.  S.  at  Binsted  in  the  County  of  Southampton,  in  a 
certain  place  called  Alice  Holt,  took  his  cattle. — The 
defendant  says,  the  place  M'here  is  called  Alice  Holt, 
parcel  of  the  forest  of  Alice  Holt,  and  that,  as  bailiff  to 
the  king,  he  took  the  cattle  damage  fesant. — ^Tbe  plain*- 
tiff  in  bar  saith,  that  he  is  a  copyhold  tenant  to  the 
Bishop  of  Winton,  and  that  the  bishop  time  out  of  mind 
hath  had  common  in  the  place  where  for  himself  and 
tenants  pro  omnibus  magnis  averiis  onini  tempore  anm\ 
—The  defendant  acknowledging  the  tenure,  travcrseth 
that  the  bishop  hath  not  right  of  common  in  the  place 
where  pro  omnibus  magnis  averiis  omni  tempore  anni% 
-—The  plaintiff  takes  issue  upon  the  traverse,  which  is 
tried  and  found  for  him. — Moved  in  arrest  of  judgment : 
that  by  law  a  man  cannot  prescribe  for  common  in  a  fo- 
rest for  rother  beasts  all  times  in  the  year :  for,  say  they, 
in  the  fence-month  no  common  can  be. — I  cannot  find 
any  positive  authority  to  maintain  this  position  ;  those 
that  may  infer  something  to  this  purpose,  are  Manwood^ 
S06.  that  sheep,  goats,  and  swine  are  to  be  forfeit  if 
found  in  the  forest  in  the  fence-month.  Ibid.  209,  SIO. 
The  articles  for  the  fence-month  provide  against  driving 
swine  into  the  forest  to  fced^  against  foreigners  driving 
cattle  into  the  waste  soil  to  agist.  Ibid.  3^5.     It  seemetb 
that  by  the    assizes  of  the  forests  of  Pickering  and 
Lancaster,  that  the  officers  there  did  use  to  make  two 
drifts  yearly  ;  the  first  fifteen  days  before  Midsummer^ 
at  the  b^inning  of  the  fence-month ;  because  in  that 
month  no  man  might  have  beasts  comroonihg  within  the 
waste  soil  of  the  forest.    But  this  seems  to  be  no  direct 
authority,  perhaps  it  is  meant  of  those  two  forests  of 
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Pidcering  and   Lancaster  only;    next   it  goes    oply  A, D. t67g. 
to  the  waste   soil  of  the  ioxe^i.-- Jones y   S83.     It  is 
l^d  that  Mr.  Attorney  Noj/  said,  that  it  was  inquir- 
iMe  Tvhether  any   put  in  their  cattle  to  common  in 
the  fence-month ;   perhaps   it    is  unlawful  to  put  in 
then,  yet  it  may  be  lawful   to  common  then,   they 
might  put  in  before,  and  take  out  after,  not  put  in 
then.     These  are  all  the  authorities  which  I  can  find. — 
1.  In  this  case,  this  question  comes  in  by  the  bye ;  for 
it  is  not  pleaded  that  this  is  a  forest  where  the  king  keeps 
his  beasts,  or  where  there  are  any  courts  :  it  may  be  a 
place  called  a  forest,  as  we  know  there  are  many  in  many 
places  of  England  ;  but  in  books  there  is  notice  taken 
))etwizt  forests  in  name,  and  forests  in  law. — 4  Inst.  298, 
A  question  was  put  to  all  the  judges  assembled,  5  Jac* 
about  the  king's  forests  of  Leicester  and  Prowland, 
whether  they  were  forests  in  law  or  in  name  only  ?  To 
which  the  judges  answered,  that  it  was  a  question  of 
£ict ;  but  that  it  must  appear  upon  record,  that  they  had 
courts,  officers,  &c.     But  the  book  saith  expressly,  that 
appellation  or  naming  them  forests  in  offices,  pleadings, 
grants,  or  conveyances,  is  no  proof  that  they  are  forests 
in  law  :  and  there  have  been  by  King  John,  and  other 
princes,  many  deaforestations,  and  yet  the  names  con- 
tinue  still. — 9,  If  this  should  be  taken,  as  here  pleaded, 
to  be  a  forest  in  law ;  y^t  I  conceive  that  a  man  by  pre- 
scription may  have  common  for  rother  beasts  all  times  of 
the  year. — It  must  be  granted  that  a  forest  may  be  made 
by  charter  at  any  time  ;   that  this  charter,   nor  the 
making  the  forest,  takes  not  away  the  ownership  of  the 
soU,  but  the  owner  at  all  times  of  the  year  shall  feed, 
though  within  the  forest :  And  if  the  owner  himself 
may  feed,  why  by  the  same  reason  shall  not  he  who 
claims  common  in  the  same  land,  by  grant  or  prescrip- 
tion ?— By  the  statute  De  Char.  For.  c.  I.  which  hath 
been  confirmed  thirty  times ;  it  is  provided,  That  if  the 
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A  D.U70.  king  afforest  his  own  woods,  that  those  who  had  com* 
mon  of  herbage,  and  other  things  which  before  they 
were  accustomed  to  have,  should  still  enjoy  the  same  s 
And  Manwoody  317.  SI 9.  speaking  of  this  matter,  saith. 
That  tlie  king  by  an  afibrestatton  of  lands,  woods,  or 
pastures^  doth  not  at  any  time  restrain,  abridge,  or  pre- 
judice any  man  of  his  right  or  interest  of  common  for 
such  beasts  as  are  commonable  ;  but  upon  all  such  afib«. 
restations,  the  common  of  herbage  is  reserved  as  it  was 
at  common  Uiw.  Nothing  can  be  more  express  than 
Manwood  is  herein,  that  every  man^s  right  of  common 
in  forests  is  reserved  and  left  remaining  in  the  same  de« 
^tet  as  it  was  at  common  la^v  before  the  lands  were  af* 
forested^  and  argumentativdy  the  same  may  be  proved 
out  of  many  other  places  in  Manwood  ;  as  in  fid.  S06. 
That  sheep,  goats  and  swine,  arc  to  be  forfeit  if  found 
in  the  forest  in  the  fence-month ;  which  implies  that 
other  cattle  may  be  there  in  the  fence«month.    Ibid. 
209,  810.     The  articles  for  the  officers  to  observe  in  the 
fence-month,  provide  against  driving  swine  into  the  to^ 
rest  in  the  fence-month,  and  against  foreigners  driving 
their  cattle  into  the  waste  soil  of  the  forest  in  the  fence* 
month  to  agist  there,  shews  that  commoners  may  then 
feed  there :  for  otherwise,  why  provision  against  fo^ 
reigners,  if  by  the  law  none  could  teed  there?  As  to  the 
objections,  Manwood^  235.  says.  That  by  the  assizes  of 
the  forests  of  Pickering    and  Lancaster,  the  officers 
did    use   to   make  two  drills  yearly  ;   the    first  i^as 
fifteen  days  before  Midsummer,  at  the  beginnug  of  the 
fence-month  ;    because  in  tliat  month  no  man  might 
have  beasts  commoning  within  the  soil  of  the  forest : 
this  is  only  said  by  the  bye,  and  not  in  any  his  intended 
discourse  of  common,  as  the  rest  before-mentioned  of  the 
other  side  are :  here  he  is  discoursing  of  drifts  and  noC 
of  commons,  there  of  commons  ;  here  he  speaks  of  tliese 
two  forests  Lancaster  and  Pickerings  and  perhaps  it  may 
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be  «o  there  but  not  in  otliers.— ^oire ^i  282.  It  is  only  A.  D.  l6Tg> 
saidp  that  Mr.  Attorney  Nojf  did  saj,  that  it  was  in- 
quirable  whether  any  put  in  their  cattle  in  the  fence- 
month  ;  thb  may  be  true,  and  perhaps  of  all  those  that 
liye  in  the  purlieus,  and  the  agisters  of  cattle,  that  those 
should  not  put  in  their  cattle  to  common  in  that  month, 
but  not  generally  of  those  that  have  common  by  pre- 
scription temps  d*ont. — But  if  intended  to  be  spoken 
generally  in  those  books ;  yet  as  it  is  in  the  common 
lawy  so  is  it  in  the  forest.   The  general  law  may  be  true, 
and  yet  particular  custom  or  prescription  shall  controul 
and  be  good,  though  contrary  to  it :  and  therefore  these 
places  which  are  against  me,  not  speaking  particularly 
where  there  are  prescriptions,  and  not  so  full  against  me 
as  is  imagined  ;  but  those  that  are  for  me  expressly  take 
notice  of  prescriptions  and  claims  of  common,  and 
therefore  the  more  plain  and  full  for  me. — ^Next,  every 
thing  that  is  said  by  Mr.  Manwood  is  not  gospel  oon- 
ceming  those  laws  :  for  he  saith,  I.  That  a  man  cannot 
have  common  for  sheep  in  a  forest.    2.  That  by  the  hw 
of  the  forest,  a  man  cannot  cut  his  woods  without  the 
forester's  leave.    3.  That  warrens  or  parks  may  not  be  s  Crook,  155. 
within  forests ;  but  in  the  Case  of  the  Forest  of  Leicester  it 
was  resolved  by  all  the  judges  of  England,  that  by  spe- 
cial prescription,  a  man  may  have  common  for  sheep, 
may  cut  his  woods  without  licence,  and  have  park  or  4  Inst.  39a. 
warren. — ^And  my  Lord  Coke  saith  much  to  the  same 
purpose,  and  that  the  laws  of  the  forest  are  allowed  and 
bounded  by  the  common  law. — Judgment  for  the  plain- 
tiff. 

Bamish  v.  Killick.  Freeman^ s  Eep*  p.  407.. 

Trespass  for  fishing  in  his  several  piscary,  ^  quodV\%ce%  suos. 
pisces  fuos  cepUy  and  doth  not  say  of  what  kind,  or  ho^^  ^^^'  ^^' 
many. — ^And  Hale  seemed  to  incline  that  it  was  nought ; 
U>r  if  9  nuin  should  declare  in  trespass  for  taking  (neria 

5 


gsd  appendix; 

A.  D.  1676.  sua,  or  pullos  suosy  he  said  it  would  not  be  good,  accord^' 
ing  to  Plater's  Case,  5  Co*  34.  Sea  adjoumatur,  Sed 
Freem,  Rep,  Case  61  contra* 

Anonymous.  Freeman^s  Seports^p,  i09, 
peer-steal-        Memorandum,  upon  the  statute  of  13  Car.  2.  of  deer- 
of  peace's      stealing,  where  a  conviction  was  had  before  a  justice  of 
junsdicuon.  peace,  the  Court  will  send  a  certiorari^  and  examine  the 
regularity  of  the  proceedings. — But  Hale  held,  they 
could  not  send  such  process  out  of  this  Court ;  but  if 
they  saw  cause  they  would  remand  the  parties,  if  they 
came  by  habeas  corpus^  or  if  it  came  by  certiorari^  and 
the  conviction  was  fair,  they  would  send  down  the  re- 
cord ;  but  in  this  case,  the  purchase  being  foul,  the 
Court  ordered  that  proceedings  should  stay,  and  they 
would  take   time    to    consider  of  it  till  Michaelmas 
Term. 

Aston  V.  lut/der  and  Sadler.  'S6  Car.  2.  B.  B.  3Kebl. 

Rep.  p.  364. 
Forest.  In  ejectment  of  lodge,  chase  and  warren,  or  a  lease 

of  the  Lord  Buckhurst ;  the  defendant  confisssed  ouster 
of  lodge  and  chase  and  warren,  but  of  no  soil  more  than 
of  the  lodge;  the  plaintiff's  evidence  was  by  grant  of 
the  manor  excepting  the  chace,  which  1  Inst.  5.  was 
said  to  include  the  soil.  And  3.  That  a  chase  doth  ne- 
cessarily  include  a  warren.  3.  The  defendants  excepted 
that  they  had  been  in  possession  above  twenty  years,  and 
so  the  plaintiff's  entry  not  congeable.  But  by  Twisden, 
SS  H.  8.  cap.  3.  §  3.  extends  not  to  a  common,  and 
there  is  the  same  reason  of  a  franchise  and  this,  and 
whether  ejectment  lieth  of  these  liberties,  1  Cr.  492.  pi. 
571.  was  saved  to  be  found  specially.  4.  The  rever- 
sion in  the  king  would  privilege  the  lessor  of  the  plain- 
tiff, being  but  a  lessee  for  ninety-nine  years,  against 
such  want  of  possession,  but  in  this  case  there  version 
was  granted  out  of  the  crown^  and  if  it  were  not,  the 
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defendant  justified  t!iat  entry  of  the  disseisor  "will  turn  A«  P.  167S, 
the  lessees  possession  to  a  right,  though  it  hurt  not  the 
king's  reversion.  5.  The  original  grant  from  the  crown 
was  of  the  manor  (excepting  the  chase)  with  aU  war* 
rens,  which  the  defendant  said  was  a  deer  chase,  but  it 
appearing  the  warren  in  question  was  of  lesser  extent 
than  the  chase,  and  so  the  grant  of  reversion  by  the 
crown,  which  is  particular  of  the  chase  or  warren  of 
conies,  excepting  the  chase  generally,  is  intended  for 
deer,  and  cannot  be  of  the  warren,  unless  the  warren 
were  larger  than  the  chase,  then  it  might  be  good,  for 
warren  is  not  within  the  chase.  And  Manwood,'  121. 
the  warren  and  chase  may  be  distinct  liberties,  in  the 
same  soil  in  the  crown,  though  generally  one  be  includ- 
ed of  the  other,  and  found  that  the  king  was  seised  of  the 
manor  and  chase  and  warren  therein ;  but  the  Couit' 
would  not  permit  to  find  actual  ouster  of  the  lessees  of 
the  king,  but  only  that  the  defendant  hath  been  and  is 
possessed,  because  they  were  nominal  trustees  for  Prince 
Henry,  and  were  never  actually  in  possession,  and 
thereby  their  latter  assignments  would  be  void. 

Dominus  Bex  and  Shore.    S6  Car.  S.  3  KebL  Rep. 

p.  ^25. 
Ex  motione  Bigland  for  certiorari  to  remove  present*  Forest, 
mentat  Lincoln  assizes,  against  the  defendant  for  using  a 
warren  in  the  common  of  D.  without  the  king's  licence, 
which  was  granted.  And  Twisden  said  no  presentment 
would  lie,  but  action  upon  the  case,  or  parties  may 
kill  the  conies,  which  was  not  denied. 

Anonymous.  27  Car.  2.  1  Ventris*  Sep.  p.  272. 
In  trespass  for  fishing  in  his  several  fishery  et pisces  iVentr.  S^. 
cepi'i.    After  a  verdict  for  the  plaintiff,  it  was  moved,  in 
arrest  of  judgment,  that  the  plaintiff  ought  to  have  al- 
ledged  what  kind  of  fishes  and  the  number  of  them  ad 
in  Playter's  Case,  5  Co.  is.    Buffer  that  it  was  «aid  oil 
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A.  p.  1676.  tLc  other  side,  that  at  that  time  they  were  more  strict 
in  the  certainty  of  pleading  than  since,  for  now  an 
indehitaV  assumpsit  for  work  done,  or  goods  sold,  is 
allowed  witiiout  further  certainty.  And  that  however 
the  Oxford  Act,  15  Car.  2.  here  helped  it ;  for  though 
this  be  none  of  the  defects  there  enumerated ;  yet  the 
words  of  the  act  being.  That  judgment  shall  not  be  ar« 
tested  for  any  other  exception  that  doth  not  alter  the 
nature  of  the  action,  or  trial  of  the  issue,  shall  extend  to 
this  case.  But  the  Court  were  of  opinion,  that  none  of 
the  acts  had  aided  this  case,  in  regard,  that  there  was 
not  so  much  as  the  number  of  the  fishes  expressed  ;  as  if 
a  roan  should  bring  trespass  for  taking  of  his  beasts, 
and  not  say  what.  But  Hate  said,  trover  for  a  ship 
cum  veil's  had  been  allowed,  because  all  made  but  one 
aggregate  body,  both  tlie  ship  and  sails.  But  trover 
pro  velis  would  not  be  good.  Vide  2  Cro.  435.  Trcs^ 
pass  quare  clausum  f  regit  Sf  spinas  cepity  and  3  Cro. 
553.  Child  and  Greenhiirs  Case. 

Dominus  Bex  v.  Lord  Fitzwalter.  Ante.    27  Car.  2. 

B.  R.  3  Kcbl.  Rep.  p.  485. 

Fishing.  Aditn/nard  excepted  in  arrest  of  judgment,  the  wn 

being  of  one  Hill,  on  prescription  to  sevetal,  that  this 
at  coromon«law  is  ill.  Hub,  and  is  not  aided  by 

tlie  statute,  being  in  case  of  the  king,  though  as  on  the 
Statute  of  Limitations,  if  verdict  be  for  the  king  it  might 
be  aided  ;  but  per  curiam  tlie  case  is  all  one  at  cominon* 
law,  though  Jonesy  SSO.  &  1  Cr.  226. 312.  the  Statute  of 
Jeofails  extended  not  to  information  of  free-warren  ia 
D.  in  the  manor  of  II.  where  the  prescription  was  for 
warren  in  all  the  manor  on  Ven.  Fa.  of  the  will  only  ; 
yet  by  Sir  William  Scrogs  it  is  aided  by  16  &  17  Car, 
2.  cap.  8.  being  a  remedial  law,  in  favour  of  justice  ; 
and  indictments  are  excepted  ;  therefore  what  concerns 
the  king  in  property  or  mere  profit  is  iocluded|  as  on 
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]  Eiis,  cap«  19.  It  Co.  1.  and  this  eacceptioii  ahew^  A.  P.  icrft, 

that  iadictnients  had  been  inctaded,  if  not  excepted  t 

And  ia  Jones,  SSO,  the  Ven.  Fa.  was  not  fo  sro  from  (he 

raanor  and  the  will,  but  only  from  the  manor,  and  so 

doth  not  falljr  conclude  this  case,  which  tlic  Court 

wgned  I  Statutes  for  quictini^  possessions  of  ofBces,  or 

in  sappressia.'i  of  fraud,  bind  the  king  without  namintr. 

— ffalesj   Chief  Justice,    the  exception  on  18  Eliz. 

shews  the  law-makers  thought  suits  and  demands  would 

hare  included  indictments  and  appeals,  had  the  proviso 

not  been. — Ratheram  for  the  plaintifT,  on  Roll.  156.  &  3 

Inst.  681.   that  the  king  had  no  original  prerogative 

here,  as  on  the  Statute  of  Limitations  he  had  :  Also  this 

is  to  suppress  a  wrong,  Mich.  1651.  Stiles,  S07.  Theo* 

bald's  Case.    Statute  that  aids  information  on  penal 

laws,  aids  all  process  thereon ;  and  the  Court  inclined    . 

strongly  for  the  plaintiff. 

Bwmage  v.  KiUing  *  HaU.  27  Car.  2.   3  Kebl.  Rep. 

p.  507. 

Sergeant  Pemberton  prayed  judgment  in  trespass  Fish. 
quod  pisces  suos  cepity  not  said  of  what  kind,  as  Co. 
Playier's  Case,  on  Child  and  GreenhilPs  Case, 
this  being  aided  by- verdict,  especially  on  18 
&  17  Car.  9.  cap.  8.  the  nature  of  the  action,  nor  trial 
of  the  issue  being  not  hereby  altered  to  shew  what  fishes, 
fi)r  thefe  must  be  particularly  shewed  in  evidence,  and 
the  damages  being  ascertained. — Halesy  Chief  Justicej 
on  fishing  in  separalia  piscaria^  and  taking  inde  anguiU 
kuj  &c.  it  is  usually  said  what  number,  i}  fortiori  here, 
which  is  aa  general  as  taking  cattle,  or  cheeses,  or  pullo$ 
ey HMOS,  not  shewing  the  kind  or  number  ;  both  whicn 
arc  uncertain  and  void.-— ^reoeri  for  the  plaintiff,  in- 
aistod  upon  the  authority  of  2  Cr*  4S5.«— «/aites  and 
CMfc  aad  Hmfwood^  quad  clausum  fregU  Sf  frudum 
cqfii^  mkd  good.-— By  6lyn  thatHhe  main  is  the 

[ar] 


d60  AfPENDIX. 

A.  D.  1676  fahinff  ;  sed  noH  aUocaiur^  for  the  evidence  of.  oMt 
may  be  the  same  :  and  in  B.  R.  agreed, 
trover  of  a  ship,  cum  vergis  St  remisy  not  shewing  the 
number,  good  ;  but  de  vergis  aiorre  without  number  is 
ill  s  but  in  Napper*s  Case  in  the  Exchequer, 
trespass  of  taking  /era  domUcy  not  sajing  what  aambery 
beld  well  enough  by  verdict ;  sed  adjomalur. 


Anonj/mous*    27  Car.  2.  B.  //.     FcfjinY Hep^  p*  272, 
Vcntr.32i).        In  trcspjiss  for  fishing  in  his  sciveral  fishery  S^  pisces 
cepit.     After  a  verdict  for  the  plaintifl^,  it  was  moved  inf 
arrest  of  judgment,  that  the  plaintiflf  ought  to  haveal- 
ledged  what  kind  of  fishes  and  the  number  of  Ihcra  as 
in  Playtcr's  Case,  5  Co.  is.    But  for  that  it  was  said  oo 
the  other  side,  that  at  that  time  they  were  more  strict  in 
the  certainty  of  pleading  than  since,  for  now  an  indcbi- 
tat'  assumpsit  for  work  done,  or  goods  sold,  is  allowed 
%vithout  further  certainty.     And  that  however  the  Ox- 
ford Act,  13  Car.  2.  here  Ijelped  it ;  for  though  this  be 
none  of  the  defects  there  enumerated,  yet  the  words  of 
the  act  being,  that  judgment  shall  not  be  arrested  for 
any  other  exception  that  doth  not  alter  the  nature  of  the 
action,  or  trial  of  the  iss^ue,  shall  extend  io  this  case. 
IJut  the  Court  were  of  opinion,  that  none  of  the  acts  had 
aklcd  this  case,  in  regard,  that  there  was  not  so  much 
as  the  number  of  the  fishes  expressed  j  as  if  a  n**^ 
should  bring  trespass  for  taking  of  his  beasts,  and  not 
say  what,— But  Hale  said,  trover  for  a  ship  cwm  tje& 
bad  been  allowed,  because  all  made  but  one  aggregate 
body,  both  tlio  ship  and,  sails.     But  trover  pro  wtf 
would  not  be  good .     Vide  2  Cro.  435.     Trespass  quaro 
clausum  ficgit  &  spinas  ccpit,  and  3  Cro.  553.  Chila 
and  Grcenhill's  Case. 

mm  V.  Rider  *  Others.  27  ^  28  Car.  2.    2  Mod.  Bep. 

p.  67. 
In  trespass        Trespass  a^rainst  five,  quare  clausum  fir^eittnt,  aoA 
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look  fish  out  of  the  plaintiff's  several  and  f.ee  fishery.  A.  T).  167P. 
Pour  dftliem  pleaded  not  ffuilty ;  and  the  fiah  iustifled,  *^»  *^^'"V=  ^'i 

■^  »        ^  '       ^  J  'a  several  and 

for  that  one  of  the  other  defendants  is  seised  in  fee  of  a  free  fisberv, 
close  adjoining  to  the  plauitiff's  close  ;  and  that  he  and  felfdants m'l'V 
all  those,  &c.  have  had  the  sole  and  separate  ilshtng  plead  proper- 
in  the  titer  which  runs  by  the  said  closes,  with  liberty  J  "^j,^|^"l^j^j* 
to  enter  into  the  plaintiff *s  close^  to  beat  the  water  for  h?  <^"'  it  by 
the  better  carrying  on  of  the  fishing ;  and  that  he,  as  and  traverse^ 

servant  to  the  other  defendant,  and  by  his  command,  j!*®  "S[;^'  "f 

^  *^  '  free-nsherv 

did  enter ;  and  so  justified  the  taking  ;  absque  hoc  that  stated  in  the 
he  is  guilty  uliter  vel  alio  modo.     The  plaintiff  replies,  ^STei' 
that  he  did  enter  de  injuria  su&  propri&;  ab^ue  hoc  fendant  may 
that  the  defendant's  master  hath  the  sole  fishing.     '^'^^juriA&uanro- 
defendant  demurs. — NewcU^att^  Sergeant,  argUed  fotpri^* 
the  defendant,  tllat  the  justification  is  good ;  for  when  572. 
he  had  made  a  local  justification,  he  mlist  traverse  both  tj*^""  ^^P' 
before  and  after,  as  he  has  done  in  this  case. -^Secondly, 
The  plainUff^s  replication  is  ill,  for  he  ought  not  to  have 
waved  the  defendant's  tiTaverse^  and  force  him  to  accept 
of  another  from  him  ;  because  the  first  is  material  to  the 
plaintiff's  title,  and  he  is  bound  up  io  it,  Iloh.  104. — 
Thirdly,  Theie  was  no  occasion  of  a  traverse  in  the  re« 
plication ;  for  where  a  servaat  is  defendant,  de  injuria 
8I1&  propria  is  good,  with  ii  traverse  of  the  command. — 
Baldmuij  Sergeant,  on  the  plaintiff's  side,  held  the  de* 
fendant's  traverse  to  be  immaterial ;  for  having  answer* 
ed  the  declaration  fully,  in  alledging  a  right  to  the  sole 
fishfan^,  and  an  entry  into  the  plaintiff's  close,  it  is  in* 
ft%nificant  afterwards  io  traverse  that  he  is  guilty  aliter 
vel  alio  modo.     Then  the  matter  of  the  plea  is  not  good, 
because  the  defendant  justifies  by  a  command  from  one 
of  the  other  defendants,  who  have  all  pleaded  not  guilty ; 
and  they  must  be  guilty  if  they  did  command  him,  for  a 
command  will  make  a  man  a  trespasser. — The  Cour 
were  all  of  opinion,  that  judgment  should  be  given  for 
the  plaintiff:  for  as  to  the  last  thing  mentioned^  which 

[Er2] 
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A  n.  igTg.  ^as  the  matter  of  iUc  ptoa,  they  held  it  to  be  well 
'  esgtmgh ;  for  the  servant  shall  not  be  ousted  of  the  ad- 

vantage which  the  law  gives  him  by  pleading  his  ma»- 
Hob  101.      ^'^  command  (rt).— -Then  as  to  the  replication  it  is 
Carter,  807.   good,  and  the  plea  is  naught,  with  the  traverse;    fi*r 
inJil'Abrjg.  where  the  justification  goes  <o  a  time  and  place  nut 
aliedged  by  the  plaintiff,  there  must  be  a  traverse  of 
both.— In  this  case,  the  defendant  ought  to  have  tia- 
,   versed  the  plaintiff's  free-fishing,  as  aUedged  by  him  in 
his  declaration ;  which  he  having  omitted,  the  plea  fiir 
that  reason  also  is  ill.    And  so  judgment  was  given  tar 

the  plaintiff. 

(a)  Mines  v.  Solebayy  post.  94S. 

Hevet  V.  Reynolds.    Sir  Tho.  Janes^  p.  109. 
Iiicertainty        Trespass  for  fishing  in  hU  several  piscary,  and  takii« 
in  the  con-  ^  ^^  hundred  bushels  of  oysters  on  one  day,  the  fish- 
ing,  takmg,  and  carry ug  aw«y  of  the  oysCeiti,  diversu 
diebus  et  vicibus  unto  another  day  continuando.    Upon 
not  guilty,  found  for  the  plauitifP)  and  entire  damages 
given.    In  arrest  of  judgment  it  was  moved  by  Bard, 
aeigeant,  that  the  declaration  for  the  taking  and  carrying 
away  of  the  oysters  in  the  continuando  was  ill,   not 
Broxvnl.p.  1. expressing  any  certain  quantity;  therefore  the  entire 
fol.  325.  N.B.  damages  make  the  verdict  vicious ;  and  for  this  he  died 
pais  5 1.***^   *'>«  Case  of  Piayters,  6  Co.    And  judgment  by  Taw- 
deny  Wildy  and  Joite^  (Scrogt  dissenti^;)  thsA  the  plain- 
tiff nil  capiat  per  Billam. 

JBovd  and  Reynolds.  1  Ventrisyp.329. 
T.  Jones,i09.  In  trespass  for  fishing  in  his  several  piscary,  and  foe 
taking  SO  bushels  of  oysters  there  such  a  day,  continu* 
ando  piscationem  prsedictam  from  the  said  day  to  the 
time  of  the  action  brought. 
Aote,  an.  Upon  not  guilty  pleaded,  anda  verdict  for  the  plaintiff, 
it  was  moved  in  arrest  of  judgment,  That  the  fishing  m 
the  continuando  was  altogether  uncertain^  not  expressing 
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Ifca  quantity  or  quality  of  the  fishes  as  it  ought,  accord-  A.  D.  iftfg. 
iag  to  Phyfer's  Case,  5  Co.  aad  of  this  opinioa  wete 
Wjflde  and  Jonts. 

But  the  Chief  Justice  indined  to  thiak  it  well  enough 
and  said  Playter*s  Case  had  not  been  yery  well  approved 
of  late  jearsi  and  that  is,  that  it  is  necessary  to  express 
the  kind  of  the  fishes,  which  has  been  held  sinoe  need- 
lev ;  and  he  knew  not  why  it  might  not  be,  as  well  as 
an  indebitatus  assumpsit  pro  diversis  mercimonib. 
Bot  the  other  judges  said,  though  it  was  reason  it 
should  be  as  the  Chief  Justice  said^  yet  they  knew  not 
how  to  depart  from  the  authorities  in  the  point,  and 
^lat  Ptajrtei^s  Case  had  remained  unshaken.  Sed  ad- 
joumalnr. 

Dmmmm  Rex  v.  AUop.    Sir  T.  Raymomd^p.  378. 

The  defiBsdant  was  indicted  at  the  quarter-sessions.  Game. 
That  he  non  habens  terras  tenementa  feod.  annuitat.  |^^-^^^- 
ledcm  vei  ofiicia  in  jure  suoproprio  yel  in  jure  uxor,  ejus 
ad  usom  suna  propr.  nee  aliqua  alia  persona  sivealiqua 
aUsB  persoiue  ad  usam  ipeius  Thomas  vd  uxor,  ejus  yel 
ad  usumeornmallerinsannui  yahtf.  100/.  9  die  Novemb. 
31  Gar.  2.  apud  Boylston  Sagittayit  inquodam  tormento 
Aaglice  vocat.  a  hand»gnn,  contra  forman  Statut.  in* 
hajusmodi  caaa  edit,  et  provis,  ac  contra  pacem  dicti 
I^ai  Begb  nunc  Coron.  et  Dignitat.  suas.  The  defim- 
dant  pleads  not  guilty ,  and  fomid  guilty ;  and  judgment 
ii  entred  thus :  Ideo  consideratum  est  per  Cur.  dicti 
fi^ni  Regis  nunc  hie  quod  prsed.  Thomas  Alsop  aolyet 
dicto  D'no  Regi  secund.  formam  Statut.  in  hiqusmodi 
casu  edit,  et  proyis.  decern  Ubrar.  pro  fine  suo  nijper 
qnum  occasione  prnd.  imposit.  Et  quod  pnad.  Th^^ 
uas  Alsop  capiatur  ad  satisfaciend.  D'no  Hegi  de  fine 
pnBd%  &c.  The  defendant  assigns  the  g«aeral  error. 
Bat  the  errors  insisted  upon  were  these.  1.  Non  ha* 
bens  tenr«  leftn  to  the  time  of  the  indictment,  and  nottp 
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A.  D.  1676.  the  shootiojB: }  and  so  he  may  have  100/.  per  annum  when 
he  clkl  shoot^  and  may  have  parted  with  it  at  the  time 
of  the  indictment,  as  3  Cro.  754.  Stansbie's  Case.  A" 
indictment  of  forcible  entry  into  lands  existen.  libcrum 
tcncmcnlum  of  the  party,  is  not  good,  for  not  saying* 
adtunc  existen.  2.  The  judgment  is  solvet  for  solvat. 
S.  Decern  librarum  for  decern  libras ;  and  for  these  rca- 
soMS  judgment  was  reversed. 


Barrington  v.  Turner.  3  Levinz,  28, 
A  (leer  bein^  Trespass  quare  cepit  et  interfecit  two  dogs  called 
Jrhased *  er'  greyhounds.  The  defendant  justifies,  for  that  the  said 
with  my  (logs  greyhounds  chased  a  deer  in  his  park,  and  there  kiHed 
aV(rk^"l  her  ^^^'":  "i^<^'^  which  to  prevent  more  mischief  by  them,  he 
ill  the  uark,  took  (hem  and  killed  them.  The  plaintiff  replied,  the 
Q\viieruiay  ^c^r  was  out  of  (he  park  in  the  plaintiff*s  land,  eating 
kill  the  dogs.  IjJjj  gniss^  and  that  thereupon  he  hounded  the  grey- 
85.  S20.*     '  hounds  to  chase  the  deer  out  of  his  land,  and  tbattkey 

vid^C^^Eli   ^^''^^^^^^^  ^*®  ^^^^  into  the  park,  and  there  killed  her. 
i'25.  Upon  which  the  defendant  demurred;  and  upon  aiigu- 

$  Lutw!^48i.*  '"^"^  ^^  ^^^  adjudged,  that  the  replication  was  Hi,  be- 
cause he  does  not  say  that  he  did  bis  endeavour  to  slop 
the  greyhounds  at  the  side  of  the  park  to  stay  them  from 
entering  into  the  park.  -  But  then  it  was  objected,  thftt 
the  bar  was  ill ;  for  though  it  was  not  btwful  to  chase 
within  the  park,  yet  when  the  defendant  took  the  giey** 
hounds  there,  be  ought  not  to  have  killed  them ;  and 
for  this  they  cited  Roll.  2.  Abr.  567.  Lewis's  Case. 
On  the  other  side  was  cited  2  Cro.  44.  VVadhurst  v. 
Dam.  and  afterwards  upon  consideration  of  both  these 
books,  judgment  was  given  for  the  defendant. 


The  King  v.  Briggs.     Sir  Tho.  Jonesy  p.  167. 
Certiorari  on     ypon  a  conviction  (for  hunting  in  a  park  againistthe 
b/two"ju^    Statute,  and  judgment  for  the  penalty  of  20/.  given  by 
ticcs  of  the   the  Statute)  removed   to  B.  R.  by  certiorari,  it  w^^ 
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moreJLio  quash  tlilsree^rd  for  insulficiency,  and  the  A.  D.  i^70> 
t^sc  of  Berry,  U(dl  Abr.  1  part,  743.  pi.  11.  was  cited,  pca^e  fur  ool. 
vfaerebjr  Croke  and  Brackley  a  conviction  for  killing  tute  against 
of  partridges  with  nets  before  two  justices  of  the  pcace^  bunting  m 
and  jadgment  thereupon  according  to  tlie  Statute  of  7 
^ac.  cap.  11.  may  be  reversed  withput  writ  pf  error,  and 
in  their  opinion^  in  like  manner,  on  the  Statute  against 
shooting.     But  by  Peniberton,  Chief  Justice,  the  party 
ought  tQ^be  put  to  his  writ  of  error,  and  he  was  not  then 
permitted  t^  quash  or  reverse  it  by  motion  on  the  cer- 
tiorari.    But  afterwards  Pemberton  assenting,  exception 
ynt&  taken  to  the  said  judgment  by  motion  on  the  cerr 
liorari. 

Sir  George  Fletchei^s  Case*     Raymond,  p.  458. 

In  replevin.     The  defendant  avows  upon  the  Statute  Deer-straling. 
of  13  Car.  2.  cap.  10.  for  kiUingof  deer,  and  that  the '^'^'"- ^^^- 
plaintiff  was  aiding  \o  the  killing  of  deer  in  the  avow- 
ant's  park ;  the  piaintifi*  pleads  in  bar,  tlh'it  slie  was 
npt  aiduig,  and  issue  thereupon^  and  verdict  for  the 
plaintiff. 

And  it  was  moved  for  the  avowant,  that  the  isi^ue  is  a 
jeofail,  because  it  is  an  immaterial  issue  ;  for  the  aiding 
was  found  before  a  justice  of  peace,  and  shall  not  be 
iried  over  again.  1  was  not  at  the  resolution  of  the 
Court ;  but  it  seems  plain  that  the  Statute  of  SS  H .  8. 
cap.  30..1|€;lps  misjoining  of  issuos.  3Cro.  778.  Digh- 
\fin  T.  Bartholomew,  Goldsb.  SO.  pL  15. 

Pasch.  1657.  B.  R.  Spatbyrst  versus  Overind,  error 
in  C.  B.  debt  upon  a  bond  against  Gr.  Spat,  as  executor 
pf  J.  Spat.  The  defc;idant  pleads  it  is  not  his  deed  ; 
^he  jury  find  it  is  the  deed  of  Spat,  as  the  plaintiff  de* 
cbred.  And  in  error  judgment  affirmed,  because  here 
ipras  an  affirmative  and  a  negative,  and  by  the  jury  *8  find^ 
iqgthe  plaintiff  had  cause  of  action. 

If  the  bar  be  good,  and  the  replicatioB  naught,  and 
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A.  P.  tg7g.  issue  be  taken  npon  It,  thej  shall  replead  to  the  replica- 
tion,  and  the  bar  remains ;  and  so  if  the  bar  is  good, 
and  the  replication  good,  and  the  rejoinder  nangfat,  and 
issue  taken  npo:i  it,  they  shall  replead  to  the  rejoinder, 
and  the  bar  and  replication  remain  t  but  if  the  bar  is 
naught,  and  the  replication  good,  and  issue  taken  upon 
it,  thej  shall  replead  for  the  whole  anew,  because  the 
bar  was  nought.    Long,  5  E.  4.  109.  a. 


A.  gigHV        The  King  v.  Foot  and  others.     2  Showery  p.  442. 
An  indict-         Indictment  for  breaking  and  entering  a  park,  and  for 
breakinga     hunting  and  killing  fallow  deer  of  the  price  of  forty 
P  irk,  and      shillinffs,  of  the  Mods  and  chattels  of  the  aforesaid 

killing  dec,   „.  ,    ®  '         ,        ° 
the  goods  and  ivicnard  Strode. 

chatteU  of  A.      J  ^noFed  to  quash  it. 
concluding  ^ 

cont.  for.&tat.     First,  Because  it  concluded  contra  formam  statuti,  and 
"Somb         therefore  naught,  because  there  is  no  statute  against 
S  C.  69,        breaking  the  park,  but  only  against  chasing,  hunting, 
and  killing,  &c.  (a) 

Secondly,  It  was  said  a  deer  <<  the  goods  and  chattels 
of,  &c.'*  which  could  not  be  unless  tame. 

But  without  any  answer  to  my  exceptions  the  Court 
refused  to  quash  it,  and  bid  us  to  plead  or  demur. 

(a)  See  5  Oeo.  1.  c.  48.  and  16  Geo.  S.  c.  SO. 

MaUocke  v.  Easily.    3  Levinz^  p.  23fT. 
No  property      Trespass  quare  duas  damas  ipsius  tiie  plaintiiF,  in  a 
park,  except  certain  close  of  the  plaintiff's  called  the  Pftrk,  he  to  ok 
^^®  ^^  '^  ^^  carried  away.    The  defendant  demurred  genendly, 
and  judgment  was  given  for  him,  for  that  the  plauitaff 
says  damas  ipsius,  and  none  can  hare  property  in  deefi 
exoepi  they  are  tame  and  reclaimed,  although  they  are 
in  a  park,  7  Co,  17.  b.    But  here  it  does  not  appear 
that  they  were  in  a  park^  but  <HiIy  in  a  pertain  doat 
called  the  Park« 
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Upton  V.  Dawkin.    8  Mod.  Rep.  p.  97.         .     A. P.  1685, 
'  Trespass  qaare  vi  et  armis  liberam  piscariam  he  did  'irespass  for 
break  and  enter,  and  one  hnndred  trouts  ipsius  quer.  jSu^qSren- 
in  the  fishery  aforesaid  did  take  and  carry  awi^.     Upon  ^*?  *"  l*^.®** 
not  guilty  pleaded,  there  was  a  verdict  for  the  plaintiff,  goprttiongh 
Exception  was  taken  in  arrest  of  judgment,  For  that  f  if  l^'^^'i*"- 
we  plaintiff  declared  in  trespass  for  taking  so  many  8  Mod.  16.5. 
&h  ipsias  qner.  in  libcrft  piscarift,  which  cannot  be,  10  Mod%5. 
because  he  hath  not  such  a  property  in  liberi  piscarift  ^7-  ^^  251. 
to  call  the  fish  his  ovin.—PoU€xfen,  contra.     If  there  30 h'si.^®* 
had   n€i  been  a  verdict,  such  a  construction  might  \  ^^'"^  *^^- 
have  been  made  of  this  declaration  upon  a  demurrer ;  9  Sira  8«o. 
but  now  it  is  helped,  and  the  rather  because  a  mmlh^J!;.'^' 
may  call  them  pisces  ipsms  m  a  free-fishery  ;  for  they  1  Term  Rep. 
may  be  u  a  trunk  (a)^  so  a  man  may  have  a  pro-^^' 
petty  though  not  in  himself  (6) :  as  in  the  case  of  join- 
tenants,  where  it  is  not  in  one,  but  in  both  ;   yet  if 
one  declare  against  the  other,  unless  he  plead  the  join- 
tenancy  in  abatement  the  plamtiff  shall  recover.    But, 
notwithstanding,  the  judgment  was  reversed. 

(a}See  I«rd  Fitzwalter'sCase,  1  Mod.  106 ;  Carter  ▼.  Murcott,  4  Burr.  S16« ; 
Seyman  v.  Courtness,  5  Burr.  8814.;  Mayor  of  Lynn  v.  Turner,  Cowp. 
16.;  Major  of  OrfonI  ▼.Richardson,  4  Term  Rep. 437.  And  «Biack.  Com. 
ISg.     Dougl.  56. 443.  517. 3  Term  Rep.  $53. 

,  (*)  See  Smith  v.  Miller,  1  Term  Rep.  4ao.  and  Ward  ▼.  Macauley,  4  Term 
Rep.  409.  that  trespnab  may  be  maintainod  on  ^  a  constructive  as  well  as  an 
actual  possession. 


The  King  v.  Drake.    2  Shower,  p.  476, 
Devon,  ss.     Memorandum  quod  quarto  die  Augnsti  Record  re- 
anno  regni  domini  nostri  Jatobi  secundi  dei  gnttia  |^^]^^^^^]^  ^f 
Angliae,  Scotue,  Franciae,  et  Hibemue  regis,  fidei  defens,  &  convictbn 
ftc.  primo,  Jobannes   Sheffield   de  Plympton   beats  tute  13  Car.* 
Mariiein  com.  Devon,  gen.  apud  Olleton  in  eodem  com,  ^  ^  }^'  ^' 
Venit  coram  nobis  Richardo  Hillersden  et  Thoma  Hele  in  a  park. 
ten.  duobns  jtuticiar.  diet,  domini  regis  ad  pacem  in  ^'^'  Comiv 
pom.  pned*  conservaiid*;^  ac  ad  divers,  felon,  trai^.  et 
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'A.B.icas.  hV  malefacta  in eodem  com*  perpetrat. audiend.  et  letf 
Ante,  Case  ixiiaaud.  assignat.  et  praesiitit  sacrament,  suum  corpo- 
4 c  Do-  ^^^^ coram  nobis  (eodcm  Johanjq^ Sheffield  adtunc exu? 
«<  Justice  of  tea.  credibill  teste  in  bac  parte)  quod  WiUielmus  Drake 
^B.  Ij^^'"  de  Ivybridge  in  com.  DevQU.  prasd.  arm.  ct  Heoricuf 
Crjrme^  de  Bucklaud  Monochor.  in  eodem  com.  gen. 
fixiixxto  die  Julii  anno  primo  suprad.  yi  et  armis,  &;c. 
parcum  Richanji  Strode  arm.  in  quo  dama;  adtunc  ct 
din  antea  ac  coi^tinue  postea  hucusque  custodit.  fueruat 
scituat.  et  j,ni3en.  infra  parqoh,  de  Plyraton  beata^  Marue 
in  com.  prxd.  absque  consensu  pra^fat^  Richardi  Strode 
arm.  adtunc  existcn.  veri  proprietor.  (Anglice  owner) 
ejudem  parci  aut  a)ipujas  a1.  person,  adtunc  habent. 
custod.  (Anglice  being  intrusted  wijth  tbe  cxisioiy) 
cjusdem  parci  illicite  fregerunt  et  intrayerunt  et  adtanc 
et  ibid,  unam  daman  fulyam  (Anglice  one  fallow-deer) 
in  eodem  parco  existcn.  depa^cent.  cum  quibusdam 
(:anibus  yenaticissuis  illicite  stertat.  fuerunt  et  fugaveruqt 
^Anglice  coursed)  contra  ibrmam  statui;.  in  bujusmodi 
casu  edit  et  proyis.  ideo  considerat.  est  per  nos  pnedf 
Richardum  Hillersden  etThom.  Hele  justiciar,  ut  prs* 
fertur.  existen.  quod  prsfat.  WiUielmus  Dr^k^  et  Hen; 
ficus  Crymes  depraemissis  impqsit.  super  testimon.  praed* 
ponyict.  sunt,  ad  qijod  quilibet eorum  praefat.  Willidmi 
Drake  et  Henrici  Crymes  separaliter  forisfaciat  sunimum 
vigint.  librar.  pro  ofiensa  prasd.  unam  roedietat.  pned. 
earund.  summar^  pne&t,  Jobaniii  Sheffield  existen.  in* 
formatori  et  al.  ipgdiejtal.  pnefat.  Ricardo  Strode'  arm. 
existent,  proprielar.  j[ Anglice  owner)  damae  praed*  sol? 
Tend,  secundum  formam  statut.  prasd.  in  cojas  rei  testi- 
monium nos  praefet.  Richardus  Hillersden  et  Th<Hnat 
Hele  huic  recordo  manus  et  sigilla  nostra  respective  ap« 
posuimus  die  anno  et  loco  prius  suprascrip. 
I  moyed  to  quash  this  conviction  iipon  these  excep: 

7«»'     .         .  V 
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Piist,  Here  two  justices,  upon  a  single  oath,  have  A.  D.  1685. 
convicted  a  man  for  breaking  and  entering  a  park,  and  A  ctinvicuoa 
coursing  a  deer,  and  imposed  twenty  pounds  penalty^  f.  ,o  ^^y^ 
for  it:  now  there  is  no  statute  against  breaking  the ^""'"^- '*^*"> 
park;  the  offence  by  13  Car.  2.  c.  JO.  is  cqursing,  &c.  thaMirh  it  also 
and  the  penalty  tbcy  have  imposed  is  for  the  oftence*^j5*^\^'*^^^^*r 
aforesaid,  generally.  But  the  Court  said  that  the  broke  the 
qSknce  was  hunting  th(?  deer,  ? 

Secondly,  They  have  not  said  that  wq  did  course  On  aconvic- 
yrithout  their  consent,  but  only  that  we  did  break  the  park  ^[^J|  ^^  /"^fj^, 

• 

without  their  consent ;  now  we  roii^ht  break  the  park  «^  ^^^^^^  ^f^ 
.  ,  ,    .  -    ,  ,    .  :      ^  broke  the 

Without  their  cqnsent,  i^nd  liaye  tqeir  conaent  (o  hunt  park,  without 
notwitlistHndinff ;  those  wqrds, '^  without  consent'*  can  5""*®"^  *^^ 

•        ^  -»  ^  ?  jl^g  owner, 

never  go  to  the  whole,  for  it  is  not  placed  in  the  begin-  thrst>  voids 
ning  nor  in  the  end,  but  an\y  in  the  first  clause,  describing  *^  liJe***,*!^.,^ t. 
the  manner  how,  j list  before  the  adverb  illicite  ;  then  in?  as  well  as 
comes  the  other  clause,  et  unamdaman  illicitfugaveri|nt.  |^g  ^    ^^ 
The  Court  said  that  the  absque  consensu  went  to  the 
whole. 

Thirdly,  Several  penalties  for  one  coursing,  whereas  By  13  Car.  ^, 
thedesign  of  the  Statute,  by  the  dividend  of  the  penalty,  ^;^\J;)'^'^^  ^ 
soems  to  beonly  to  give  a  satisfaction  for  the  deer  spoiled,  out  w  h^n  a 
T|ie  Court  said,  that  by  the  words  of  the  statute  every  f^'^ny  bMuted  ' 
several  pecson  forfeit  twenty  pounds  a  piece.  •*  *'**^'®  ^® 

__,  _  ,  1       *•  the  ptiiaity* 

Fourth ly.  The  statute  requires  the  oath   of  one  orn  a  statute 

moare  credible  witnesses  x  now  here  is  none  but  tlic  in-  ^^^^^  *  ^^"" 

^  Vict  lun  on  the 

f9nner,  to  whom  the  moiety  of  the  penalty  is  given,  where*  oaih  ciione 
as  by  Jaw  he  cannot  be  a  witness  because  a  party ;  no^^^^^Jj^*  and^*'^ 
more  in  this  case  than  in  any  civil  action,  or.  in  a  qui  give  a  moiety 
lam  upon  any  penal  statute;    and  the  owner  of  thel^^J^JgH^^^^J, 
park  may  be  a  witness  as  well  as  the  informer ;    which  cr,  a « onvio. 
will  not  be  pretended ;  besides,  the  statute  requires  a  ^^^^ J^  ^^^\^ 

credible  witness,  which  surely  he  cannot  be,  that  is  to  niouy  of  the 

I.*  V       /*^  '       .1  •  ..         .1    .   .  ^     •     informer  IS 

nave  a  benefit  by  the  conviction;  that  is  a  puny  in- ^^^ 

iercsted.     In  the  case  of  an  information  upon  the  Statute 

of  Usury,  the  parties  to  the  usurious  contract  shall  not 
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A.  D.  1685.  be  admitted  witnesses,  because  thej  are  testes  in  propria 
causa,  (a)  and  so  was  it  adjudged  in  Smith's  Case,  (b) 
and  that  case  was  much  stronger,  for  there  was  another 
informer,  and  so  he  was  not  a  party,  but  only  was  to 
have  a  benefit  on  such  conyiction,  by  the  statute's 
ayoiding  his  bond  or  security.  Upon  an  indictmlent  of 
perjury  on  the  5  Eliz.  c.  9.  he  against  whom  the  verdict 
is  given  shall  not  be  a  witness,  because  that  afterwards 
he  by  action  ahall  recover  twenty  pounds,  and  so  it  was 
adjudged  in  the  case  of  one  Bacon  indicted  (or  perjury 
(0  and  the  reason  of  it  seems  good,  because  he  is  a 
party  concerned  in  interest  in  the  effect  of  such  proceed- 
ing. In  our  case  it  appears  that  he  is  tiie  only  witness, 
and,  by  the  same  record,  it  appears  that  he  has  twenty 
pounds  for  such  testimony :  besides,  this  statnte  giret 
no  part  of  the  penalty  to  the  king,  so  that  he  is  not  con* 
cemed  in  interest ;  all  is  given  to  the  informer  and 
owner ;  and  to  allow  them  to  be  witaesaos  in  this  case, 
which  is  quasi  their  own,  is  somewhat  hard,  for  they 
cannot  be  supposed  indifibreot,  nraoh  less  credtUe  wit> 
nesses  in  that  behalf.  The  Cout  stock  a  little  at  this  ei- 
ceptton.  Lord  JTer^erf,  Chief  Just^  declared  it  unrea- 
sonable tiiat  it  should  be  so,  but  here  was  a  partacuiar  hw 
which  made  the  oflfence,  and  creates  a  particuhir  form  of 
proceeding. — WythetUy  Justice.  The  two  justices  of 
the  peace  are  sole  judges  of  the  credibility  of  the  wit* 
nesses.  And  so  fVyihens,  HoUawayj  and  WfigU^ 
Justices,  all  seriatim  and  sepantnn,  delivered  thdr  i^i* 
iiioos  that  it  was  wdl  enough  (d).  And  so  ail  these  ex« 
ceptioos  were  disallowed. 

(a)  1$  Co.  68.    Co.  lit.  6. 

(6)  Trinity  Term,  8  Jac  1. 

ic)  9  Roll.  Abr.  085. 

id)  fiut  it  is  now  settled  that  the  inforaier  cannot  b«  a  witness,  where  he  ii 
^entitled  to  any  part  of  the  penalty.  See  Rex  v.  Stone,  Mich.  Terai,  %  Geo.  S. 
Where  it  is  said,  that  divers  eonTictions  bad  been  quashed  for  the  same  tesMDi 
before.    S  Ld.  Ray.  154$. 
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The  King  v.  LeweUm.    1  Shower^  p.  45.  A.  D.  lasg. 

Conviction  for  a  gun  contrary  to  S3  Hen.  8.  c.  6.  ^  <»?^cuort 

^  '^  on  8S  Hen,  8» 

The  conviction  was  for  having  a  gun  in  his  house,  c.  6.  must 
The  statute  is,  use  to  keep  in  his  or  her  house,  and  per-  ^^%f^^e 
hapa  it  might  be  lent  him,  the  words  of  the  statute  ought  statute. 

to  be  pursued*    (Conviction  quashed.  g^  the  Cases 

of  Avery  ▼.  Hoole,  Cowp.  835.    Rex  v.  Hunt,  Doug).  683.  notis ;  and  Boaca** 
wen's  Treatise  on  Convictions,  page  26. 

The  King  v.  Machin^  Burchei  and  others.    1  Shower^ 

p.  M. 
The  defendant,  being  takai  by  a  messenger  of  the  The  Chief 
Lord  Lovelace's,  Chief  Justice  in  Eyre,  by  hb  war-  ^y^^  can- 
rant  to  brini^  htm  before  him  whare  he  should  be,  was'^^S^nta 

warrant  to 
charged  upon  oath  for  kQIing  deer  and  cutting  down  apprehend  a 

yonng  trees,  some  of  the  trees  being  found  in  one  of  P'^°  ^[iied 
their  yards. — Pemberiony  Sergeant,  moved  for  their  deer  and  de- 
discha^,  for  that  no  warrant  can  be  granted  upon  fn'l^M  of^ 
oath ;  but  upon  a  presentment  of  the  verderors  an  attach-  kin^s  forests, 
ment  lies. — Manwood  saith,  there  must  be  a  present*  that  part  of 

ment  before  there  is  a  warrant ;  here  the  warrant  is  to  ^^  V^^V^J^ 

was  found  on 
bring  them  before  him  wheresoever  he  be.    By  Charta  his  premises; 

de  Foresta,  9  Hen.  3.  c.  8.  no  man  is  to  be  takai  forj^*  J^^J^**' 
vert  or  venison,  but  upon  indictment  or  presentment,  (a)  apprehended 
Trefty ,  Attorney-general.    Here  they  are  taken  in  the  jn  ^iST^ 
mainour ;  the  wood  and  timber  which  they  cut  is  found  nour. 
in  their  house  and  yard.    The  preamble  of  the  statute  and  Comb. 
takes  notice  of  persons  kept  in  custody  by  foresters  and  ^^^*  ^*  ^- 
iC|;aiderB,  bat  nothing  is  mentioned  of  the  Chief  Jus« 
tioe,  but  only  of  ministerial  officers.  (Jb)    In  case  of 
asserting,  the  party  is  to  be  taken  presently.    The  ordi- 
nary ministerial  officers  cannot  do  it;  but  the  Chief 
Justice,  who  is  a  supreme  judicial  officer  may.    It  is  io 

(a)  See  the  Re^ster,  80.  F.  N.  B.  67.  the  Statutes  of  1  £dw.  9.  e.  a  34  Ed  w. 
c.  1. 7  Rich.  S.  c.  4.   4  Inst.  313.  and  3  Bl.Com.  73. 

(6)  See  Manwood  on  Forest  Law^  chap.  9.  number  4 ;  aad  Crompton's  Jurv  • 
diction  of  Courts^  title  ^  Justice  in  Ejre.'^ 
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A.  D.  lenij  be  compared  to  a  constable  and  jmstice  of  peace  dk 
'      common  li  w  :    a  Chief  Justice  may  take  a  recognizance 
or  commit,  even  out  of  the  forest,  I  llolls  Abr.  534.-»- 
The  Court.     He  may  be  apprehended   if  taken  in  the 
maniour ;  it  is  but  an  encroachment  on  the  common  law 
for  justices  of  the  peace  to  grant  warrants  before  pre- 
sentmentor  indictment  (0  ;  the  court  of  attachments  (rf) 
is  in  being,  tliough  the  swainmote  is  not,  &c.  (c)    The 
words  of  the  statute  arc  general,  "  No  man  shall  be 
taken  or  imprisoned  ;"  the  words  are  general,  it  is  a  ge- 
neral law.     As  to  the  mainour  he  must  be  taken  in  it: 
the  Chief  Justice  cannot  send  to  take  in  the  mainour, 
for  the  mainour  must  be  at  the  time  when  the  thing  was 
done  or  committed;  for  if  the  goods  were  found  about 
him  afterwards,  that  is  not  a  taking  in  the  mainour  \  for 
he  might  buy  them^  or  another  leave  them  Uiere,  &c.  (/) 
The  warrant  ruled  to  be  void,  and  they  were  all  dis* 
charged  per  cariaro. 

(c)^his  is  the  notion  of  Sir  Edward  Coke,  4  Inst.  176.  and  the  practice  ia 
said  by  Hawkins  to  be  grounded  rather  upon  connivance  than  the  express 
rule  of  law.  2  Hawk.  P.  C.  132.  But  Sir  Matthew  Hale  is  of  opinioi),  tbst 
a  iustice  of  pcac  e  ha^  power  to  issue  a  warrant  to  apprehend  a  person  accused 
of  felony  though  not  indicted,  «  Hale  P.  C.  108.  nnd  this  practice  seems  nor 
by  long  ciisiom  to  be  established,  4  Black.  Com.  287, 

(r/)See3  Bl.  Com.tl. 

^c)See4ln&t.  289  ,  ,    «  n 

Tf)  See  2  Hale  P.  C  149.  S  Bl.  Com.  71.4  Bl.  Com.  303.  2  Hawk.  P.  C 
ch.l5.s.4l.     Carth.  79. 

A.  D.  igP2.  Carpenter  v.  Adams.     Catnberback^  p.  18S. 

Game  keeper     Trespass  for  taking  away  a  gnn.    Defendant  justifies 

takes  away  a  ^  game^keeper  duly  made  within  ten  miles  of  London. 

Trespass  lies  ^^Cur.  The  plea  is  ill^  not  saying  by  'whom  he  was 

IlSramn^^^^^  an  unqualified  person 

justification,  by.  the  Statute  :  and  the  defendant  ought  to  have  had  b 

warrant  from  a  justice  of  the  peace :  and  an  authority 

from  the  lord  of  the  manor  is  not  sufficient*    Mg" 

ment  pro  Quer\ 
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The  King  v.  Abop.     Heliy  p.  405.  A.  P.  loog. 

The  defendant  was  conyioted  before  the  jtwtides  6f4M0d.4Q.51. 
peace  in  scssioiiSy  oa  ao  indictment  brought  against  ^  S^<^^^-  33^. 
hioi  for  shooting  in  a  gon  with  haiUsbot,  contrary  to 
the  Statute  2  and  3  £•  6.  and  upon  that  conviction 
was  committed  till  he  paid  the  forfeiture  of  10/. ;  and 
afterwards  he  brought  a  Habeas  Corpus,  whereupon 
being  in  Court,  several  exceptions  were  taken  to  the 
iodictmeut,  and  particularly,  that  the  justices  of  peace 
have  no  jurisdiction  to  hear  and  determine  this  offence, 
— Iloliy  Chief  Justice*  The  justices  of  peace,  by  the 
general  words  of  their  commission,  have  power  to  pu« 
nish  offences  against  any  Statute  made  concerning  the 
peace  of  the  kingdom ;  but  by  this  aet  on  which  this 
indictment  is  brought,  the  peace  is  in  no  wise  concerned, 
because  the  offence  thereby  created  is  for  want  of  due 
qualification  of  the  person  to  shoot,  which  is  note  and S£d.«« 
against  the  peace.  And  it  cannot  be  an  indictment  upon  30  |f  o  ^  q 
the  Statute  of  H.  8<  because  they  do  not  shew  the  length 
of  the  gun,  which  by  that  law  ought  to  be  a  yard  long ; 
and  therefore  the  conclusion  coutra  formam  Statut'  will 
not  help  it.  But  it  was  agreed,  that  the  party  might  be 
indicted  for  (his  offence  before  the  justices  of  Oyer  and 
Terminer  ;  but  not  before  justices  of  peace  for  want  of 
jurisdiction.    The  indictment  was  quashed. 


The  King  v.  Pullen.     1  SaVcddy  p.  3o9. 
Sir  William  Williams  took  exceptions  to  a  convic-  Oath  made 
tion  on  13  Car.  2.  c.  10.  wherein  the  memorandum  was  p^J^-*^ 
quod  super  23  Septembris,  Hall  venit  coram  A,  B,C,vumsuffident 
tribusjusticiarii is  pacts,  ct  informavit,  that  the  defen- ^j^^j^^   gp^ 
dant,  with  greyhounds,  chased  in,  &c.,  and  that  tunc305.p.6. 
Hall  and  Marshall  made  oatlide  veritate  prsembs.  ^^idl 
raper  praedict.  sacrament.    Pullen  was  convicted,  ideo 
eoiisideratum  est  quod  forisfaciet  SO/,  one  moiety  to  the 
informer,  the  other  to  my  lord  Thanet,  the  proprietor  pf 
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A.  D.  1692.  the  park)  sectmclom  formam  statat.  It  was  agreed, 
that  the  yifhole  need  not  be  recited  in  the  convictian  t 
but  if  it  be,  and  appear  ill,  it  maj  vitiate  the  oonviction* 
2dly ,  They  held,  that  saying  they  made  oath  de  reritafe 
praemiss,  generally  (a),  without  setting  it  forth  special- 
ly, was  well  enough.  Sdly,  That  the  judgment  for 
distribution -was  good  enough,  though  the  statute  gives 
it  after  execution.  4thiy,  The  IS  Car.  9.  c.  10.  is 
to  be  intended  of  cbndestine  hunting,  ftc.  not  where 
the  party  does  it  only  to  assert  a  right;  but  the  Court 
could  not  take  information  of  that  by  affidavits  or  others 
wise,  because  it  appeared  not  on  the  conviction,  fithly, 
That  the  time  of  the  conviction,  and  also  of  the  oflfenoe, 
Palm.  44.  4  must  appear  s  the  reason  ai  which  seems  to  be,  because 
Execution  ^^  voLUti  be  on  a  prosecution  within  six  months  after  the 
n^y  fSP  on    Afence  committed.    Afterwards,  via.  Hill.  3  W.  and 

amrmance  of 

convictions   M.—- SAmver  prayed  an  attachment  upon  tbeaffimiaoce, 

fi^ii^fti^or    ^^^  ^*"  ^™^  ^**  yetthe  Court  was  of  opinion,  that 

capias  ad  sa-  they  ottgbt  to  execute  their  judgment  of  affirmance,  as 

p^3^3J!j^well  in  this  case  as  of  orders  of  sessions  affirmed;  but 

379.  pi.  94.   they  thought  the  proper  executiott  would  be  a  levari,  or 

fieri  facias  specially  made  out  on  the  Statute  of  IS  Car. 

2.  c.  10.    Note,  Piss.  4  W,  and  M.  B.  R.,  Rexft  Beg. 

versus  Rogers,  the  Court  held  thef  might  award  a  fieri 

fiicias  of  the  goods,  and  in  default  thereof  a  cqnas  ad 

satisfaciendum  against  the  person  of  thedeer*steakr,  as 

well  as  the  justices;  and  a  fieri  facias  was  awarded  in 

this  latter  case. 

(a)  It  is  now  fully  settled^  that  upon  a  conviction  the  OYidence  oug|lt  to  be 
set  out,  that  the  Court  may  jud^  whether  the  justices  have  done  right 
Per  Car.  in  £.  v.  Killett,  Bur. S06S.    So  ruled,  K.  and  Read^Doug.  4Mk 

7%e  King,  v.  .  1  SAmpct,  p.  S99. 

J^^"^^^    Indictment  fiir  forestaUing,  bj  bujing  at  fitlUngijgite 
tefina&M.  ^^^     And  held  bj  Bolt^  Chief  Jutioe,  on  trial  af 

ainp(iiM,thataiepait/in»notgiul^;  tat  WHampgittt 
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• 

iriis  a  market  tira^  out  of  mind,  and  so  the  party  wan  A.  D.  i692. 
acquitted:  and  by  him,  were  it  otherwise,  all  the  fish- 
mongers  were  liable  to  prosecutions. 

Note. — This  was  at  the  instance  of  that  company 
against  a  poor  woman  that  cried  fish^ 

(a)  See  the  Statutes,  10  and  11  Will.  S.  c.  24.  and  9  Ann.  c  26. 

Smilhv,  Kemp.    2  Salkcld,  p.  037.  A.  n.  law. 

'tre8i)ass  vi  et  armis,  tot  taking  fishes  ex  libera  pis-  S.C.4  Mod. 
d^Ha  Stta.     Upon  not  guilty  pleaded,  and  verdict  for^^^*  f^^^- 
the  plaintifT,  it  was  moved  in  arrest  of  judgment  hySi2. 
Carthew,  that  he  that  had  libera  piscaria,  could  notfo^H^^'n^'? 
maintain  trespass;    and  compared  it  to  the  case  of  a  libera  pisca- 
commoner  who  could  not  bring  trespass  for  <^  trespass |^^*j^^]^l^ 
done  in  the  common:  that  libera  piscaria  was  not  like^^h. 
libera  wartena^  for  he  did  allow  that  he  who  had  libera  4^3^41^'  ^^^ 
warrena  might  have  trespass  againsl  any  one  but  the^^^  ^M. 
owner  of  the  soil,  for  huntingin  his  free«warren«    2  Ro.  s.c.  IK  who 
111, 550.  because  libera  warma  was  a  liberty  to  hunt^^^^^  /'f^- 
in  one's  own  or  another^s  ground,   exclusive  of  all  bring  tres- 
others;  attd  that  this  was  granted  by  the  king,  who  i8^|Jt\ufthT 
master  of  all  games  i  but  libera  piscaria  was  only  a  free-  owner  of  tlie 
dom  of  fishing  with  others,  and  the  same  with  commu-  i^J'there!*"^* 
nis  piscaria,  and  for  this  he  cited  1  Inst.  1S2.  and  thato  Mod.  las. 
such  a  grantee  bod  only  a  liberty  to  take  fish,  and  no 3  Mod.  97, ' 
property  in  them  until  taken ;    and  so  prayed  that  ^  ^^  io^« 
judgment  might  be  arrested.-^ZTc^ft,  Chief  Justice,  cited  yi^e  Dav. 
and  relied  upon  the  Reg.  95.  in  point,  where  there  is  the|^P-  ^^-    i 
same  writ,  and  likewise  in  F.  N.  B.  15.  G.  H.  43  E.  S. 
11,6.  and  said  there  were  three  sorts  of  fisheries.  1 .  Se- 
paraiis  piscaria,  and  there,  lie  who  had  the  fishery  was 
owner  of  the  soil,  and  therefore  it  is  a  good  plea  in  an 
action  brought  by  him,  that  it  is  liberum  tenementum 
of  another.    Sdly,  Libera  piscaria,  which  is  where  the  H.  having  fi* 
right  of  Ashing  is  granted  to  the  grantee,  and  such  a  J^~pP^»^™ 
grantoe  hath  a  property  in  the  fish,  and  may  bring  a  in  the  &£, 

[ss] 
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A.  D.  1693.  possessory  action  for  them,  withoat  makiDg  any  title, 
and  Co.  Lit.  sdly^  Communis  piscaria,  and  this  was  to  be  resembled 
Vide  Rnte,  '  to  the  case  of  other  common ;  and  disallowed  the  au- 
^*^-^^^^^^^^;thority  of  1  Inst.  122  (a).— Eyre,  Justice,  said,  that 
Car.  553^54!  he  took  1  Inst.  122.  to  be  law,  and  that  many  judg- 
ments and  precedents  were  founded  upon  that  case,  and 
that  libera  ex  vi  termini  did  imply  common,  which  the 
Chief  Justice  and  Dolbcn  denied  in  defence  of  the 
Register.     Et  nota  diet,  fuit  per  Carthew  in  this  case, 
that  there  were  several  writs  there  against  law,  particu- 
larly R.  105.  trespass  per  baron  and  feme  for  assaulting 
the  wife,  and  taking  the  goods  of  the  husband. 

(a)  The  passage  in  1  Inst.  122.  relative  to  this  subject  is  as  followi:  *  A 
man  may  prescribe  to  have  separalem  piscariam  in  such  a  water>  and  the 
owner  of. the  soil  shall  not  fish  there;  but  if  he  claim  to  have  coramuniuia 
piscarix,  or  liberam  piscariam,  the  ovrner  of  the  soil  shall  fish  there."  In 

2  Bl.  Com.  39.  it  is  stated,  agreeably  to  the  opinion  of  Holt,  that  ownership 
of  the  soil  is  essential  to  a  several  fishery ;  but  in  Seymour  v.  Lord  Courtenay, 
b  Bur.  2814.  the  Court  declined .  giving  any  opinion  upon  the  point.  In  Ku- 
mersly  v.  Orpe,  Douj.  56.  it  is  mentioned  as  a  point  which  seems  still  not 
quite  settled.  Mr.  Hargrave,  in  a  note  to  the  above  passage,  in  1  Inst  ob- 
serves, '*  We  do  not  understand  why  a  several  fishery  should  not  exist  withr 
out  the  soil,  as  well  as  a  several  pasture."  And,  having  examined  the  au- 
ti.orities  m  support  of  the  contrary  position,  he  says,  "  The  arguments,  «  't 
sliould  seem,  are  short  of  the  purpose,  for  at  the  utmost  they  only  prove,  that 
a  several  fishery  is  presumed  to  comprehend  the  soil,  till  the  contrary  ap- 
pears, which  is  perfectly  consistent  witn  Lord  Coke*s  position,  that  they  may  be 
in  difllerent  persons ;  and  indeed  appears  the  true  doctrine  upon  the  sub- 
ject." In  Seymour  v.  Lord  Courtenay  it  was  ruled,  that  a  grant  of  6shcn', 
with  the  exception  of  oysters,  and  a  rei^ervation  of  a  right  to  take  fish  for  the 
grantor's  own  title,  constituted  a  several  fishery,  no  other  person  havin»  a  co- 

'  extensive  right  with  the  grantee.    It  was  held,  that  it  could  not  be  a  free  fishcrj 
because  no  person  had  a  co-extensive  right. 

Hie  King  V.  Rogers.     CartheW^  p.  231. 
Upon  a  con-     Conviction  before  a  justice  of  peace  upon  the  Slatute 

viction  for  .     ,    ,  ,.  ,  .        »^    W^  ,  .•  —« 

deer-stealing,  flg»i"st  dccr-slealing,  removed  into  B.  R.  by  ceitioran, 
^  u^?T"u*''"  and  confirmed  by  the  Court :  and  now  it  was  moved 

shall  be  by  ^  '  .J 

fieri  facias,     for  execution  against  Sogers  upon  this  conviction,  ana 

3  Danv.  305.  jje  hj^j  j^  by  a  fieri  facias ;  and  if  the  sheriff  should  re- 

turn  nulla  bona,  then  a  capias  against  the  body ;  (f^^ 
nota;  and  see  the  statute  13  Car.  2.  cap.  10. 
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jne  King  and  Queen  v.  Bullock.    4  Mod.  p.  147.      A.  D>  1693. 

By  the  statute  of  33  Hen.  8.  c.  6.  it  is  enacted,  A  single  jus- 
**  That  none  shall  shoot,  or  keep  in  his  house  a  cross-  power  to  "^^ 
bow,  band-^n,  &c.  unless  he  hath  lands  to  the  value  of  <^<»n°>it  ud« 
ooe  hundred  pounds  per  annum,  on  pain  to  forfeit  ten  3.  c,  e.  in  a' 
pounds  for  every  offence ;  and  that  any  person  may  sunimarv 

.  <*•     «       «    ^  «  •       •  /•  •  wftVj  u  mess 

carry  the  ofiender  before  the  next  justice  of  peace,  the  offender 
who,  upon  due  examination  and  proof,  hath  power  to  fj?  *^^V8*^' 
commit  him    till    he  pay   the    penalty :   justices   in  instanber 
sessions  and  stewards  of  leets  have  power  to  hear  and  "^"oflfencc 
d^ermine  these  oflfences/'    The  defendant  not  having  committed. 
the  hundred  pounds  a  year  did  shoot  in  a  gun  in  the  «  justices  £ 
month  of  February,  and,  in  the  March  following,  was  ^^^^^ 
brought  before  a  justice  of  the  peace,  and  by  him  was 
convicted  of  tiiis  offence.     And  now  a  motion  was 
made  to  quash  this  conviction,  becapse  it  was  before  a 
single  justice,  who  had  not  power  by  the  statute  to 
proceed  in  a  summary  way,  unless  the  party  is  brought 
before  him  instantur  upon  view  of  the  (^ence  com- 
mitted, which  was  not  done  in  this  case.    And  there- 
fore the  prosecutor  was  ordered  to  shew  cause  why  it 
should  not  be  quashed. 

7'Ae  King  v.  Litten.     1  Showery  p.  370. 

Conviction  by  justices  of  Gloucestershire  on  the  Sta-  Conviction 

•^   •*  .  .         1.     J  on  SS  Hen.8. 

tute  3S  Hen.  8.  c.  6.  s.  16.  for  going  with  an  hand-gun,  c.  6.  for  keep- 
not  being  qualified.     Exception,  that  he  was  not  taken  ^"§^0^%^ 
upon  the  view,  and  so  brought  before  the  justices ;  for  Plow.  17. SO6. 
without  that  the  justices  had  no  authority  to  proceed  in  gg^^^'^g  co. 
that  summary  Way.  Now  here  this  conviction  is  a  month  120.  a. 

A  AJ-         ^  6  Mod,  135. 

after.    Adjomatur.  .  Cro.Eli2.294. 

851.    Boscoven  on  Convictions,  29.    2  TerroRep.18. 


Badgerfy  v.  Wood.     12  Modern^  p.  47.  A.D.  1004. 

Prohibition  to  the  spiritual  court  for  tithe  pigeons,  on  Tithe  of  ^^ 
suggestion^  that  ;4^ey  were  spent  in  the  house.— fi<?ft>  Jn  the  houae 
Chief  Justici,  doubted.  ^""^  ^^«' 

[ss2l 
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A.  D.  1604.  The  Jting  Sr  Queen  t).  Moseley  Sr  oikers.     Comb.  933^ 
Deer-  Three  were  convicted  of  deer-stealing  upon  Che  late 

°*  statute,  one  upon  his  confession,  and  two  upon  evi- 
dence ;  and  the  judgment  saith,  that  all  three  were  con<- 
vict.  de  separalibus  offens.  &c.  hj  confession  and  testis 
mony  ;  and  yet  held  well  enough  reddendo  singula  sin- 
gulis ;  but  for  another  exception  (venatus  in  parculom,) 

the  conviction  was  quashed* 

—  -    —    —     - 

A.D  1696.  Gibbs  V.  WoolUscott.     3  Salk.  Rep.  p.  890« 


Skin.  077.  Trespass,  &c.  for  that  the  defendant  in  seperali  pi»« 
u'un'^fish  ^^^^^9  ^  ^  libera  piscaria  sua  apud  D.  ptscavit,  and 
aiul  dul  not  did  take  and  carry  away  five  hundred  salmons ;  upon 
good.  "Comb.  "^*  S^^^J  pleaded,  the  defendant  was  found  guilty  as  to 
433. 46i.  the  fishing  in  tlie  free  fishery  of  the  plaintiff;  and  as  to 
Iioiti  393.'     the  seroral  fishery,  the  jury  found  that  the  locus  in  quo, 

1^*  9'        .    &c«  was  parcel  of  bis  nuinor. — £t  per  HoU^  Chief  Jus- 
Indictment  *^  ri:ui-  1 
14.  dMod.97.  tice,    A  BUin  may  have  a  free  fishery  in  his  own  sou,  as 

Cumb'  11     ^^  instance^  he  may  have  a  river  in  his  manor,  and  an- 

458, 405.      other  may  have  a  right  of  fishing  there  with  him  :  but 

because  the  plaintiff  in  his  declaration  had  not  alledged, 

that  the  defendant  took  salmones  suos  (a),  nor  ibidem 

cepit,  therefore  the  defendant  had  judgment. 

(a)  Vide  S  Lev.  927.    Jan.  440.    Cro.  Car.  553.  Com.  Pleader. 
3.  M.  9. 


Gipfs  V.  WoUescot.    3  Salk.  Rep.  p.  360. 
Trespass  for      Trespass  against  the  defendant,  for  that  he  in  separali 
taking  sal*    piscaria  &  in  libera  piscaria  sua  apud  H.  piscavit,  and 
moncs,  and   did  take  and  carry  away  five  hundred  salmons.— Per 
suos.  not       Holt  J  Chief  Justice,  a  man  may  have  a  free  fishery  in- 

1*8  Ik  «^i  ^  ^^"  ^'^  *  ^  ^^^  instance,  suppose  he  hath  a  river 
Skin.  677.  within  his  manor,  and  another  hath  a  right  of  fisbiiig^ 
458?4a4^^*  with  him  ;  but  because  it  was  not  said  salmones  suos, 
Carth.  285.  nor  ibidem  cepit,  the  defendant  hjid  lud^ment.  The 
isVj  same  point  was  adjudged  Ptech.  5  Will.  3.  between 

Smith  and  Kemp. — 4t  Per  curiam,  in  trespass  the  de> 

S 
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fendant  may  plead  a  title ;  but  if  an  action  of  trespass  be  A.  P.  1696« 
brought  for  the  mesne  profits,  after  a  recorery  in  eject*  ®*^*  ^^^• 
ment  the  defendant  can  neither  plead  a  title  or  give  it  in 
eyidence  (a). — 5.  fn  trespass  for  fishing  in  his  several  i  Vent  ssp. 
fishery,  and  for  taking  twenty  bushels  of  oysters,  conti-  acomUnian- 
nnandopiscationem  predict.,  from  such  a  day  to  the^^*^^^^^^^ 
time  of  the  action  brought.    Upon  not  guilty  pleaded,  s  jon*  109' 
ihe  plaintiff  had  a  verdict,  but  could  never  get  judg-  p^X*  ^^^' 
ment  upon  the  authority  of  Playter^s  Case,  because  the  665. 
fishing  mentioned  under  the  co  itinuando  was  uncertain,  ^  ^"^^'  ^^• 
not  expressing  the  quantity  or  quality  of  tlie  fish  ;  it  is 
true,  Halcy  Chief  Justice,  said,  that  they  were  more 
strict  formerly  in  the  certainty  of  pleading  than  now,  fat 
now  an  indebitatus  assumpsit  for  goods  sold  is  held  welt, 
-Without  any    further    certainty. — 8.    In    trespass   for^^^*^^-^^* 
breaking  his  close  and  eating  his  grass  with  cattle ;  the  s  Saik.  643. 
defendant  pleaded,  that  at  the  time  of  the  trespass,  &c.  ^^^J^^ 
he  was  possessed  of  all  the  corn  growing  on  four  acres  of  pleads  a  pps- 
land  parcel  of  the  locus  in  quo,  as  of  his  proper  goods,  di?not'^^ 
by  reason  whereof,  at  the  time  in  which  the  trespass  was  forth  a  tidc^ 
supposed  to  be  done,  he  entered  with  his  cattle  to  mow,  ^^  ^^^^ 
take,  and  carry  away  the  com,  and  in  entering,  the 
said  cattle  did  the  trespass,  sparsim  &  raptim,  and  so 
justifies  the  trespass  precisely  ;  and  upon  demurrer  this 
plea  was  adjudged  ill,  because  the  defendant  did  not  set 
forth  any  title  which  he  bad  to  the  com,  but  only  thut 
lie  was  possessed  thereof,  which  is  not  sufficient  without 
a  titie^  because  the  property  shall  be  intended  to  be  in 
tbe  owner  of  the  soil, 

(a)  Vide  note  to  the  title  Ejectment,  1  Sallc.  969. 

The  King  v.  Peckham.    9  WiU.  3.  B.  R.  Cartk,  406, 
Moved  to  quash  a  conviction  for  deer-ptealing,  made  Where  time 

\  -       ^  -  ^     .  -tir Ml    A\.    "*  *  9tatutp 

by  a  justice  of  peace  upon  the  Statute  3  &  4  Will,  the  jg  expressed 
exceptions  were  ;  ss.  That  by  the  words  of  the  statute,  \^J^^^^' 
the  prosecution  ought  to  be  within  twiclve  months  afUr  computed  bj 
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A.  D.  1696.  the  fact ;  but  1)jr  this  conviction  it  appears  that  twelve 
solar  months;  lunar  months  were  expired  after  the  fact,  and  before  any 
months  are    prosecution  commenced.    (S.)  That  Ajleswortb,  which 
P^i^ti^ned*    ^^^  the  place  where  the  fact  was  laid  to  be  done,  is  not 
nar  months,  expressed  in  the  conviction  to  be  a  parish,  which  ought 
Comb.  439.   j^  appear  to  be  a  parish,  because  one  part  of  the  penalty 
5  Mod.  331.  is  given  to  the  poor  of  the  parish  where  the  fact  was 
conunittcd. — And  now  the  record  of  the  conviction  being 
produced,  it  appeared  that  the  prosecution  was  com- 
menced before  the  end  of  twelve  calendar  months,  but 
after  the  end  of  twelve  lunar  months  ;  and  thereupon  a 
question  did  arise,  in  what  manner  the  months  menticm- 
ed  in  this  statute  should  be  computed,  whether  by  the 
'sun  or  the  moon. — And  this  difference  was  taken,  to 
which  the  Court  agreed,  viz.  Where  time  mentioned  in 
any  statute  is  expressed  by  the  year,  half-year,  or  quar- 
Hob.  179.      ter  of  a  year,  it  is  always  computed  in  law  by  solar 
2ln&u$20,    months,  viz.  twelve  calendar  months  for  a  year;  but 
8  Cro.  167.  '  ^here  months  are  mentioned  in  a  statute,  and  not  years, 
J  1*^:  ^^;     those  are  always  computed  by  the  moon,  viz.  four  weeks 
to  the  month  ;  therefore  this  statute  appointing  the  pro- 
secution to  be  within  twelve  months  after  the  fact ;  and 
twelve  lunar  months  being  expired  before  any  prosecu- 
tion, for  that  reason  the  conviction  was  quashed. — ^No 
notice  was  taken  of  the  second  exception. 


£urk  V.  Strowd.  8  WHl.  3.  B.  R.  Comberb.  370. 
In  dedara^  In  trespass.  The  plaintiff  declared,  that  he  was  legi- 
gmg  conev^  ^'™^  possessionatus  of  a  certain  tenement,  containing  a 
burrows,  &c.  fulling-mill,  a  close  of  pasture,  and  a  piece  of  land 
shewingtitle.  P^Hcd  D.  and  that  habuit  &  habere  debuit  common  of 
Whether  the  pasture  in  a  thousand  acres  in  Mendam  forest,  for  all 

plamtin  or  a  ,  ' 

stranger  be    beasts  levant  and  couchant,  tanquam  ad  tenementa  praed. 

owner  of  the  prinef ,  that  the  defendant  minding  to  disturb  him  of  his 
common  did  dig  and  make  coney -burrows  there.  The 
defendant  demurred  to  the  declaration,  and  judgment 

2 


APPENDIX.  981 

was  given  for  (be  plaintiff  ia  C.  B.  ami  now  upon  a  a.D.  leoa 

writ  of  error  in  this  Court,  it  was  resolved,  I..  Tliat  uTglu  of 

there  needs  no  title  to  be  set  forth  in  the  declaration,  itr"""""", ,""' 

-     .  '        Ira  vend  ble. 

ocmg  grounded  upon  the  possession,  and  the  (illc  butQuaMc 
inducement  to  the  action,  whicli  is  founded  upon  a  tort. 
— 2.  It  need  not  be  shewn,  whether  the  defendant  be 
owner  of  the  soil,  or  a  stranger ;  if  in  trespass  for  chas- 
ing or  distraining  cattle^  the  defendant  sets  forth  his 
freehold  or  lease  for  years,  and  that  he  took  them  da- 
mage-fesant,  then  the  plaintiff  must  prescribe  for  com- 
inon. — 3.  It  is  not  traversable,  for  all  right  of  common 
must  be  proved  upon  not  guilty,  else  the  plaintiff  caniiot 
maintain  his  action.— The  Court  relied  principally  upon 
the  Cases  of  St.  John  and  Moody,  Mich.  £7  Car.  2. 
True,  it  was  after  a  verdict,  but  Hale  and  tlie  whole 
Court  held  it  was  a  good  declaration  without  the  help  of 
the  verdict ;  and  Blockley  v.  Slater,  in  C.  B.  Hill.  4  & 
5  W.  &  M.     Judicium  affirmatur. 

Jtex  V.  Yaites.     8  &  9  W.  3.    I  Ld.  Raym,  \b\.       A.T>.1607. 

Yailes  was  convicted  of  killing  rabbits  in  a  private  .Tustice.Hot 
warren,  by  inquisition  taken  before  a  justice  of  peace,  gf.e'a  \t^x^ 
and  was  fined  twenty  shillings  a    rabbit.     And  Mr.  ^"r killing 
NoTihey  xaoytA  to  quash  the  inquisition,  because  the  pnvate 
justices  of  peace  have  no  authority  to  set  a  fine  uj^n  a  ^^^^^ren. 
man  for  such  offence.     For  the  statute  22  &  23  Car.  2. 
cap.  25.  s.  4.  gives  treble  costs  and  damages,  but  no  fine. 
And  the  statute  4  &  5  Will.  &  Mar.  cap.  23.  extends 
only  to  game,  which  cannot  be  extended  to  rabbits  kept 
in  a  private  warren.    And  of  this  opinion  was  the  whole 
Court,  and  therefore  the  inquisition  was  quashed. 


Bemttt  V.  Talbois.    SSr9  fV.S.     1  Ld.  Raym.  149. 

Trespass  quare  clausum  fregit  et  herbam  cum  duabas  i  Salk.  si^. 
vaccis  concnlcavit  et  consumpsit  et  in  clauso  venatus  (j,^j.^^j  "gg^^* 
fuit,  &c.  existente  inferiori  artifice,   viz.   pan uario,  et  Statute  ot 
alia  enormia,  &c.  and  concludes,  contra  formam  statuti.  n^it.  qI\, 
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A.  D.  1697.  Upon  not  ^ilty  pleaded 9  yerdict  for  the  plainttffl  And 
Comb.  420.  Mr.  fVebb  moved  in  arrest  of  judgment,  1.  That  it  is 
u  Mod.  jsi.  not  said,  that  the  defendant  is  not  qualified  by  estate  to 
^*  ^*  hunt,  without  ineurring  the  penalty  of  the  act ;  for  if  he 

be,  be  might  hunt  by  law.     But  to  this  it  was  resolved 
by  the  Court,  that  hunting  is  a  trespass  in  alieno  solo  at 
Hunting  in    common  law,  and  actionable.    Then  the  new  statute  4  & 

comtoonUw. inferior  tradesmen,  repeals  the  statute  of  S2  &  23  Car.  2. 

s  BU.  Rep-    ^P*  ^'  vh><^l^  enacts,  that  the  party  shall  recover  no 

^*  vi^^      more  costs  than  damages,  when  the  jury  give  damages 

334.^  under  forty  shilungs.    Bat  no  act  enables  the  party  to 

hunt  in  another'^  ground ;  and  therefore  it  is  not  roate<* 

rial,  how  the  person  is  qualified,  in  the  case  of  an  infe- 

Contra  for-   ^^^  tradesmani  as  to  his  estate.    Then  it  was  moved, 

man  sututi.  that  the  plamtiff  having  concluded,  contra  formam  ^ta* 

s  Inst  SCO.   tuti,  this  goes  to  the  whole,  and  therefore  it  is  ill ;  for 

^  V '^  ^o^    ^^^  trespass  is  an  ofience  at  common  law,  and  not  against 

12  (*ro.  I83!    any  statute.    But  to  this  Holty  Chief  Justice,  answer- 

sCro^s^'   cd,  that  if  an  act  of  parliament  increases  the  penalty, 

or  deprives  the  party  of  the  benefit  of  the  common  law, 

there,  he  ought  to  conclude  contra  formam  staiuti.     But 

if  a  m&n  brings  an  action  for  such  an  ofience,  and  for  a 

thing  that  is  an  offisnce  only  at  common  law,  i^id  con^ 

eludes  contra  formam  statuti,  though  in  gmmmaf  this 

goes  to  the  whole,  yet  the  Court  will  refer  it  only  to  thc^ 

Qffei^ce  that  is  prohibited,  &c.  by  the  statute,  and  it 

sliall  l^  surplusage  as  to  the  ofifence  at  common  law. 

And  be  resembled  it  to  the  Case  of  Page  and  llarwood, 

Allen,  4S.     So  if  a  man  brings  an  action  for  an  ofifence 

contra  formam  statuti,  where  there  is  no  statute,  there 

the  contra  fprmsim  statuti  ^hall  be  surplusage.    And  he 

*  The  Statute  as  to  inferior  trstdesinen  gives  no  new  ailvantage,  but  is  merely 
a  partial  repeal  of  the  22  add  83  of  Car.  8.  It  extends  to  ail  inferior 
tradesmen,  however  they  may  be  qualified  in  point  of  estate.  S.  C.  eit  d 
Blac.  Com.  315.    Semb.  cont  2  Wils,  70. 
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dted  a  case  lA  I  VenU  103.  where  A.  bfOQght  an  action  A.P*  %tti7^ 

for  withdrawing  his  wife  coiAra  formam  statuti,  and  be^ 

cause  there  was  no  stfitute,  thb  was  adjndged  surplus- 

age.    But  in  this  case  the  act  of  Will.  &  Mar.  does  not 

create  a  new  penalty,  bat  is  a  restitution  of  the  common 

law ;  and  therefore  the  partjr  has  no  need  to  declare  with 

contra  formam  statuti ;  and  therefore  it  will  be  the  better 

way  hereafter  to  omit  the  contra  formam  statuti  in  such 

cases.     And  if  the  plaintiff  declares  that  the  defendant 

was  an  isferior  tradesman,  he  shaU  have  full  costs.  Then 

here,  since  he  has  declared  with  a  contra  formam  sta« 

tuti,  wharc  there  was  no  need  of  it,  without  doubt  it 

shall  be  surfdusage.    And  therefore  judgment  was  given  Year  Book, 

for  the  plaintiff,  nisi,  &c.     And  in  Easter  Term  it  was^^^-  P- ^* 

absolutely  given  for  the  plaintiff. 

Shadow  V.  Painter.     9  Will.  3.     Carthew.  434.      A  D.  1098. 

Trespass  quare    warreoam  &  clausum    ipsius   (the  Where  the 
plaintiff)  fr^it  &  intray it  &  herbas  depast.  &c.  ac  in  ^nll  costs.^ 
eadem  warrena  Sc  clauso  cum  canibus  cuniculosis,  An*^  Danv.  ssi. 
glice,  coney-dogs,  yenebatur,  AngUce,  did  hunt,  sine  Qartb.3834 
)icentia  &  contm  yoluntatem  ipsius  (the  plaintiff)  eodem 
(the  defendant)  existen.  artifice  inferiori,  viz.  fabro  fer* 
rarip  &  non  existen.  qnalificat.  ad  seryand.  canes  cuni- 
colosos,  &  alia  enormia,  &c. — After  a  verdict  for  tlie 
plaintiff,  and  seven  shillings  damages,  it  was  moved, 
that  the  plaintiff  ought  not  to  have  full  costs  upon  the 
new  statute. — 1.  Because  the  matter  is  not  laid  contra  Salk.  505. 
formam  statuti. — 2.  Because  it  is  not  laid,  that  the  de- 
fendant hunted  and  killed  any  game,  bnt  only  that  he 
hunted  generally. — Sed  non  allocatur  ;  so  the  plaintiff 
had  judgment,  &c. 

Courtney  v.  Connet,     9  Will.  3.     Carthew,  436. 
Trespass  brought  by  Sir  "W  illiam  Courtney  against  Trespass  and 
the  defendant  quare  vi  &  armis  clausum  ipsius  (the  be  joined  in 


^4  APPENDIX. 

A.  P>  1698.  plaintiff)  fregit  &  tii  solo  effodit  ac  pisoes  buos  cepit, 
the  same  ac-  necnon  de  eo  qaod  (the  defendant)  quasdam  exclusas 
8.  p.*  10.  *  ft  defensas  cnjusdam  cataradae  fregit  attollit  &  sob- 
1  Ld.  Hayro,  straxit  per  quod  aqua  ab  eadem  cataiacta  decurren'  pis- 
Vincent  and  cariam  8c  stagnum  ipsius  Willielmi  ibidem  in  tanto 
1^.7^4  ^^'^A  intindavit  quod  per  cursum  aquae  illius  &  inundationem 
S02.  praedtct'  non  solum  pisces  in  piscaria  &  sti^no  prsedict* 

S45.  ^**'  existcn',  videl't,  (so  many  trouts,  &c.)  ad  valentiam, 
iKeb.  85S,    gcc.  exiyemnt  verum  etiam  idem  Willielmus  &  servi- 

870  871 

a  Keb.  69.     ^^  ^^  ^  capfione  piscinm  in  eisdem  piscaria  &  stagno 

1  Vent.  365,  existen'  impedit'  &  obstruct'  fuerunt,  &c. — Upon  not 

a66> 

3  Mod.  332.  (Tuilty  pleaded  the  plaintiff  had  a  verdict,  and  it  was 

moved  in  arrest  of  judgment,  that  this  last  part  of  the 
declaration  was  in  trespass  upon  the  case,  and  the  first 
part  was  a  mere  trespass,  which  could  not  be  joined  in 
one  action,  because  it  was  incompatible. — But  after  se- 
veral debates  the  plaintiff  had  his  judgment;  ibr  per 
curiam,  this  last  matter  was  in  its  nature  a  trespass  aa 
well  as  the  first. 

SuUon  V.  Moody.  9  mil.  3.  1  Ld.  Raym.  250. 
Same  case  r«-  Trespass  quare  clausum  suum  fregit  et  centum  cuni- 
iu[lf  556  *  *^"'^  *^^  adtunc  et  ibidem  inventos  venatus  fuit  occidit 
3  Salk.  290.  cepit  et  asportavit.  Upon  not  guilty  pleaded,  verdict 
j^^yns34,for  the  plaintiff  and  entire  damages.  Gould,  sergeant, 
5  Mod.  375.  moved. in  arrest  of  judgment,  that  conies  are  fene  na- 
Holt,608.  liturae,  and  therefore  there  is  no  property  in  them  in  any; 
Vin-|29.  pi.  therefore  since  the  plaintiff  has  laid  property  in  them  by 
72,  pi.  8.    s  the  word  [suos]  it  is  ill,  and  no  damages  ought  to  have 

A^an^has  ^^^^  S^^^^  ^^^  ^^^^'  ®"^  ^^  ^^^  action  had  been  for 
a  property  in  having    hunted  in  warrena  sua,  and  killed  cuniculos 

Jl^hkh  are*  suos  there  found,  it  had  been  good,  for  then  he  would 
iera  nature  have  had  a  privileged  property  in  them.  The  same  law 
See  Cro.  Jac. '^^  ^^^  ^^^^  in  separali  piscaria.     Fitzh.  N.  Br.  87. 

i95.Mar.45i.  1  Cro.  553.  Child  V.  Greenhill.  March,  48.  W.Jones, 

1  Ventr,  122. 

accGodb."    *10.     But  generally  there  is  no  property  in  things 
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wliidt  are  fene  natane,  and  thetefoie  trover  does  not  lie  A.D.  109C 
for  a  hawk,  without  alledging  that  he  was  reclaimed ;  ^^*   i^ 
and  ia  such  an  action  it  was  adjudged  against  the  plain-  7  co*.  Case  of 
tiff,  though  it  was  alledged  in  the  declaration,  that  he^^^"** 
wiis  possessed  of  the  hawk  as  of  his  proper  goods.  i&  Cro.Car. 
Dyet,  306.  b.  pi.  66.    Scd  non  allocatur.— For  per  ^^;   ^^^f 
iSToA,  Chief  Justice,  a  warren  is  a  privilege,  to  use  his  15.  b.    3 

-      ,  .  -  ,  ,  ^  •    Bla.  Comtn« 

land  to  such  a  purpose ;  and  a  man  maj  have  warren  m  4^9^  q^^  this 

his  own  land,  and  he  may  alien  the  land,  and  retain  theP^'^P^^'^y^ 

...  /•  «       1  .      .  ceases  when 

privilege  of  warren.    But  this  gives  no  greater  property  they  quit  or 

in  the  conies  to  the  warrener,  for  the  property  arises  to^^'^^""'*^^  ^ 

the  party  from  ttie  possession ;  and  therefore  if  a  man  Same  ca6e% 

keeps  conies  in  his  close  (as  he  may)  he  has  a  possessory  ^"g]^^^ 

property  in  them,  so  long  as  they  abide  there ;  but  ifCom.  419. 

they  run  into  the  land  of  his  neighbour,  he  may  kill^^ ^^[^^J^^^j. 

tfaem,forthen  he  has  the  possessory  property.  If  A.  staitso^'a  ^<>r^*  ^' 

_  .,  ^      n  n         tT.  1^1        warren  in 

a  hare  m  the  ground  of  B.  and  hunts   it,  and  there  the  animals 

kills  it,  the  property  continues  all  the  while  in  B.     But  <^^  ^^«  ^^^"^ 
'         *^     '^     •'  or  warren 

if  A.  starts  a  hare  in  the  ground  of  B.  and  hunts  it  into  continues 
the  ground  of  C.  and  kills  it  there,  the  property  is  in  f,[j^Ld^*^it*rf 
A.  the  hunter  ;  but  A.  is  liable  to  an  action  of  trespass  the  forest  or 
for  hunting  in  the  grounds  as  well  of  B.  as  of  C.     But  jj^i^  3  g!^]|^*^ 
if  A.  starts  a  hare,  &c.  in  a  forest  or  warren  of  B.  anda»tl  Bac.  ubi 

1  •.  t    n^         11         ,.11.       V  supra.    Dace 

hunts  it  into  the  ground  of  G.  and  there  kills  it,  the  pro-  d  db.  V23. 
pcrty  remains  all  the  while  in  B.  the  proprietor  of  theg^  «  PJ^j 
warren,  because  the  privilege  continues.     And  these  but  not  after 
distinctions  //oft,  Chief  Justice,  took  upon  the  aulho-  [^I^^y Jt^'-j 
rity  of  12  Hen.  8.  9.     And  by  the  whole  Court  judg-S.  c.  2  Bac 
meat  was  given  for  the  plaintiff,  because  he  had  a  pro-  i3iac/com. 
perty  by  the  possession.     And  Iloli  cited  1  Ventr.  122. 419. 
PoHexfen  v.  Ashford,  as  a  case  in  point,  where  it  is  said, 
that  it  would  be  good  upon  a  demurrer.     See  Reg. 
9S.b.  Brownl.  decl.  167.  Hast.  entr.  450.  b.  Theloal.  dig. 
196.     S3  Hen.  6.  69.  b.     And  Holt  said,  that  the  rea- 
son of  the  case  in  Dier,  906.  b.  was,  that  he  admitted 
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A.  t>.  1698.  himself  ont  of  possession,  and  therefore  the  action  coaM 

p^  .,1    not  Ite,  unless  the  hawk  was  reclaimed. 

Trover  will  '  ,  .      ^         .  • 

not  lie  for  things  in  which  the  whole  property  arises  from  the  possession. 


A.  D.  1700.      The  King  v.  Chandler.     1 1  Will.  3.     Carth.  501. 

*  ^  *t  4.  Will,  ij^he  defendant  being  convicted  upon  the  •  statute  for 
case  reported  killing  deer  in  the  king's  chase  called  Enfield  Chase, 
iiTLd  ^'m^  this  conviction  was  removed  by  certiorari  into  B.  R. 
M5.581.       and  the  following  exceptions  were  taken  to  it.     1.  For 

Jlolt,  9it!  ^^^^  ^^^  ^^^^  ^^  ^^^  '^^^  ^^  ^  ^^^^  wpon  any  certain  day, 
19  Mod.  314.  but  generally  that  the  defendant  did  between  such  days 

Several  ex-  l^^nt  and  kill  SO  many  deer,  whereas  he  ought  to  set 
reptions        f^^th  the  certain  day.    8.  It  was  laid  to  be  done  without 

taken  to  a 

conviction  thecons^snt  of  the  king  proprietar*  damaruro,  &c.  but 
for  deer-steal-  jj^  n^t  say  tunc  proprietary  so  as  to  fix  it  at  the  timie  of 
See  also  killing  the  deer.  S.  It  was  laid  to  be  done  without  the 
36^378. 383.  authority  of  any  person  intrusted  with  the  keeping  the 
Ant.  406.       deer  at  the  time  when  they  were  killed  ;  whereas  it  is 

1  Salk  119 

385.         '    possible  that  the  defendant  might  have  authority  from 

•  Salk.  681.    gome  person  intrusted  with  the  keeping,  &c.  at  that  time 

when  the  authority  was  given,  but  not  intrusted,  &c.  at 
the  time  of  the  killing  ;  and  if  so,  the  defendant  is  ex- 
cusable, unless  be  had  notice  when  the  trust  was  deter- 
mined.  4.  It  doth  not  appear,  that  any  summons  was 
awardedagainst  the  defendant,  or  that  be  was  brought 
IB  by  any  lawful  process.  5.  The  judgment  b  informal^ 
being  short  of  what  is  required  by  the  statute ;  fof 
here  is  no  conditional  judgm^it  of  setting  the  defendant 
on  the  pillory,  si.  Sec.  But  as  to  this  matter  it  was  an- 
swered, that  this  conditional  part  ought  not  to  be  added, 
f  1  And.  138.  and  for  that  the  case  in  the  t  margin  was  cited,  which 
Cuflfe's  Case.  ^^  ^p^„  ^^^  Statute  23  Eliz.  cap.  1,  as  a  case  in  point, 
6.  It  did  not  appear  that  the  justices  of  peace  coram 
quibus,  &c.  did  give  judgment  upon  evidence  of  wit«r 
Besses,  or  upon  confession  qf  (be  purty,  for  it  is  quia  tz^ 
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lis,  8cc.  omtiibas  praemissis,  &c.  constat  to  the  justices,  4.  P  1700. 
that  the  defendant  est  culpabilis  ;  so  for  anj  thing  ap-  The  Kiit§  ^. 
pearing  to  thp  contrary,  it  may  be  partly  upon  evidence,  ^i^^.  o^w 
and  partly  upon  confession  ;  which  ought  not  to  be. 
And  in  some  short  time  afterwards  another  conviction 
w)w  returned  upon  one  Speed  for  killing  one  deer  in  the 
same  chase,  and  the  same  counsel  took  exceptions  to 
this  conviction.     1.  For  that  it  was  too  generally  laid 
in  the  circumstance  of  killing,  for  it  was  only  said  unam 
damam,  Anglice  a  fallow  deer,  not  saying  whether  buck, 
doe,  or  fawn,  and  it  is  quod  illicite  occidit,  without 
shewing  how,  vi2.  whether  by  gun,  arrow,  net,  &c.    2. 
It  did  not  appear  that  the  witness  gave  evidence  fece  to 
face,  so  as  the  defendant  might  have  an  opportunity  to 
cross-examine  him.    S.  The  fact  is  laid  to  be  done  sine 
consensu  proprietar*,  &c.  without  saying  vel  alicujus 
eorum.    4.  It  is  said,  that  the  defendant  was  convicted 
upon  the  evidence  of  such  a  one,  credibilis  testis,  in  ea 
parte,  when  it  should  be  in  hac  parte.     5.  The  fact  \%  4  Co.  41, 43. 
not  laid  to  be  done  contra  pacem  regis ;  which  ought  io 
be  in  all  convictions  upon  forcible  entries  before  justices 
of  peace.     Nota . — These  convictions  depended  till  Tri- 
nity Term,  anno  12  Will,  and  then  they  were  both  af- 
firmed*     The  objection  which  seemed  to  be  of  most  2  Lev.  78. 
weight,  was  the  first,  which  was  made  in  Chandler's 
Case,  viz.    That  the  &ct  was  not  laid  to  be  done  on 
any  certain  day,  &c, ;  to  which  it  was  answered,  that  all 
informations  in  the  Exchequer  were  in  this  form ;  and 
several  precedents  were  cited  in  this  point,  which  may 
be  seen  in  the  *  margin.    And  it  was  held  per  curiam,  *  Rast  TLnu 
that  the  manner  of  the  killing  need  not  be  shewn  special*  Hern's  Plead-* 
ly,  and  that  it  was  not  necessary  to  lay  it  to  be  contra  ^r,  ^or,  508. 
pacem  ;  and  that  there  needs  no  formal  judgment  upon  wiuch  Ent. 
this  conviction,  with  an  ideo  eonsideratum  est,  but  that^^^-^^^* 
it  is  sufficient  io  say,  ideo  convictus  est,  or  ideo  forts-  f^nt.  99. 
iaciet,  &c.  Nota.— These  were  the  first  cases  of  contro*  Brown  for- 
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A,  D.  1700.  versy  upon  any  conviction  .on  the  last  statate  against 
nulla  placi-  cleer-steaUnff.    See  the  same  case,Carth.  508.] 

tand  1,50. 250,  * 

251, 252. 260.  Vidian  Ent.  186.    Coke  £nt  158. 


The  King  v.  Foster.     11  Will.  S.     1  Ld.  JSaym.  475. 
Uncertain         Foster  was  indicted  for  that,  that  he  had  inrrossed 

indictment  .  .  i-  * 

An  indict-     niagnos  et  cxcessivos  numeros  yolacrum  ferarum.An- 

mcnt  for  in-  flriicc  wild  fowl  mortuaxuni,  with  desi^  to  make  them 

grossing         ^  1 

sreat  num-    dearer^  &c.     Mr.  Robert  Ej/re  moved  to  qaash  it  for 
n-ild  fowf      ^**®  uncertainty,  because  they  do  not  shew  how  much, 
with  a  design  &c.    And  he  cited  Cro.  Car.  380.  magnam  qaantita* 
dearer^   ^^'^ tem  straminis  ct  foeni,  held  ill.     [See  2  Bulstr.  317.     I 
qtiashed  for^RoH.  Rep.  134.]    And  the  Case  of  the  King  and  Ro* 
Kex  V.  Ro.    berts  since  the  Revolution,  where  a  ferryman  -was  ia« 
^rtSjShow.  di<5ted  for  extortion  in  taking. four  pence  a  score  for 
sheep  carried  over,  where  he  should  but  have  takea 
two  pence  a  score,  &c.     The  defendant  upon  not  guilty 
pleaded  was  convicted,  but  judgment  was  arrested,  be- 
cause the  indictment  did  not  shew,  for  how  nuiny  score 
he  had  taken  four  pence.    And  the  indictment  against 
Foster  was  quashed. 

A.  D.  1701.  3'Ac  King  v.  Speed.  12  WilL  3-  Ld.  Raym.  583. 
Same  case  re-  Exception  was  taken  to  this  conviction  for  deer* 
379.  &  112  stealing,  that  the  facts  are  laid  at  several  distinct  days. 
Mod.  828.  and  then  at  the  end  comes  illicite  occidit ;  and  so  it  did 
The  last  ^^^  extend  to  them  all.  But  per  curiam  it  is  one  entire 
words  extend  sentence,  and  then  the  illicite  occidit  will  extend  to 

to  %he  whole 

sentence.       every  one  of  them,  as  well  as  if  it  had  been  repeated 
iccidk.  particularly.     Ai'terwards  another  exception  was  taken, 

that  illicite  occidit  is  not  sufficient,  but  they  ought  to 
say  furtive,  or  cum  animo  fnrandi,  or  something  resem- 
bling it,  for  every  unlawful  killing  is  not  within  the  act. 

♦  Vide  1  Roll.  Reports,  134.  2  Bulst  S17.  Bro.  Indictment,  pi.  6.  iLev. 
903,  2  Hawk,  c.  25.  f.  76.  1  Edit.  p.  238.  Str.  497.  Com.  Indiclmsnt,  G.  "S. 
8  Edit.  vol.  3.  p.  505. 
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—But  per  Holij  Chief  Justice,  if  there  is  a  pretence  A.  D.  1701. 
of  right,  we  ought  to  suppose,  that  the  justice  would  do 
right,  and  acquit  the  defendant :  because  he  is  intrusted 
with  the  execution  of  the  law.    The  intent  of  the  act 
was,  \o  prevent  killing  in  a  clandestine  manner  by 
stealth  ;  but  it  is  enough  to  lay  the  fact  in  the  words  of 
the  act  of  parliament,  and  that  ought  to  be  admitted 
upon  evidence.     The  title  of  the  act  is,  against  deer« 
stealers,  but  there  is  not  any  such  word  in  the  body  of 
the  act.    And  therefore  if  there  was  a  dispute  ccMicem-  If  a  man  kills 
ingthe  limits  of  a- walk  in  a  forest;  and  one  claims  afisuanceofr 
part  of  his  walk,  what  is  in  fact  part  of  the  division  of^HPP^^^ 
another,  and  accordingly  kills  deer  there ;  the  case  is  out  hith,  it  is  not 
of  the  intent  of  the  act,  but  is  plainly  within  the  words,  ^^hiniha 
The  intent  of  the  act  was,  io  punish  rogues  and  vaga- 
bonds ;  and  not  to  punish  persons,  who  by  mistake  in 
the  execution  of  their  trusts  exceed  what  the  law  war* 
rants.   \i  the  keeper  of  a  walk  gives  leave  to  a  third 
person  to  kill  a  deer ;  though  this  licence  does  not  give 
sufficient  authority  to  the  third  person  to  kill  it,  yet  it 
will  not  be  an  unlawful  killing  within  the  statute,  be- 
cause there  is  a  colour  of  right.     Another  exception 
was,  because  it  is  not  shewn,  how  he  killed.     Sed  non  Coment 
allocatur,  because  the  killing  or  not  is  the  material  part. 
— And  Holt^  Chief  Justice,  said  in  this  case,  that  if  a 
conviction  was  affirmed  in  this  Court,  this  Court  might 
award  a  levari  facias;  but  if  the  defendant  had  no 
goods,  he  made  a  question,   if  they  could  imprison 
him.     Both  these  convictions  were  affirmed.    Ex  rda- 
tione  m'ri  Jacob. 

&Vr  John  Bridgman  v.  Jemiwgs.     1  Ld.  Raym.  7S4.   a.  d.  1734, 
It  was  ruled  by  Holty   Chief  Justice,  at  Summer  quI.  Ni.Pn. 
Assizes  at  Warwick,  1699,  that  if  A.  be  seised  of  the*  Edit.  24a, 
■nanors  of  B.  and  C*  and  during  his  seisin  of  both,  he 
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A  D.  irdi.  tenaas  4  rat vej  to  be  taken  of  the  manor  of  B.  and  aftcir 
wards  the  manor  of  B.  is  conveyed  to  E.  and  after  a  lon^ 
time  there  are  disputes  between  the  lords  of  the  manors 
of  B.  and  C.  about  their  boundaries  ;  this  old  survey 
may  be  given  in  evidence.  And  so  it  was  done  in  tliis 
case.  Contra,  if  the  two  manors  had  not  been  in  the 
bands  of  the  same  perKm  at  the  time  of  the  survey  takeiK 


A>D.  iTQg.       AnmymouB.     13  fFill.  3.     12Mod.Rcp.  p.iiS. 
Indictmentat     It  was  moved  to  quash  an  indictment,  Which  was  for 
dk^rmincs   entering  into  a  warren,  and  hunting  rtnd  killing  rabbits 

his  election  at  night    The  exception  was,  that  by  the  Statute  of 

to  prosecute  r  7  ^ 

for  it  oa  a     3  Jac  h  c.  IS.  the  offender  forfeits  treble  damages  and 

statute.  costs,  half  a  jrear's  imprisonment,  and  to  find  security 
for  his  good  behaviour  for  seven  years  :  and  the  indict- 
ment not  concluding  contra  formam  stat.  the  punish^ 
ment  of  the  statute  cannot  be  inflicted ;  and  if  the  defen- 
dant be  fined  upon  this  indictment,  he  may  be,  notwith- 
standing, again  punished  according  to  the  statute,  and  so 
Vide  1  Inst,  bis  pro  eodem  delicto.  Sed  non  allocatur ;  for  if 
ti5.u.  146.«.^„|^  iiajj  1^^  remedies,  the  one  by  act  of  parliament,  and 

the  other  by  common  law,  and  takes  one  of  them,  he 

thereby  determines  h  is  election . 

■  --■■---*--      ■  . 

The  King  v.  Wharton  and  others.     13  fVill.  3.     12 

Mod.  Rep.  p.  610. 

A  river  is  tlie  Indictment  was  for  riot  against  Policarpum  Wharton, 
the^oTner  of  «nd  others  ;  but  the  cause  of  the  riot  being  the  right  of 
the  lands  ad-^  private  river— jE?<?//,  Chief  Justice.  If  a  river  run 
banks.  contiguously  between  the  land  of  two  persons,  each  of 

|9\^J^»^^^-them  is,  of  common  right,  owner  of  that  part  of  the  river 

which  is  next  his  land ;  and  may  let  it  to  the  other,  or  to 

a  stranger. 
A  nuisance       Secondly,  If  one  see  his  neighbour  erecting  a  thing 
£!f^''tS     ^^^^^  ^^^  ^  *  nuisance,  he  cannot  abate  it  till  it  be. 
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nee  f  80  the  maxim  of  pfsestat  can-  A.  p.  troi. 


tela  qnkia  medela  holds  not  in  tiiis  case.  b^"^^^^ 

Thirdly,  If  ooe^has  a  rirer,  and  for  want  of  scour*  Laodholder 
ing  it  the  neighbouring  land  is  overflown,  h#  is  indictable  SScSlsinJ 

for  if.  his  ditches. 

flRoLAb.lsr. 
March,  96.  1  Vent  90.  189. 189.  Cro.  Car.  86.  8  Ilswk.  P.  C  ch.  76.  s.  11. 
cb.  76. 8. 

Fourthly,  Unlawful  assembly,  riot,   and  rout,  are  Riot»  6ce. 
three  different  oflences.  ch.  66. 

The  Sueen  v.  Moore.    1  Aim*    9  Ld.  Raym.  Etp.  A.  D.  1708» 

A  conviction  against  the  defendant  fiir  killing  deorvidea W.6c 
was  lemoTed  into  this  coart  by  certiorari,  and  was^^^^****- 
quashed,  becanseit  said  only  that  he  killed  dser  in  quo^* 
damlocowheie  they  had  been  uaually  kqpt,  and  did  not 
say  endesed. 


ITteSuetnv.  TTbistlerSFar.    lAm.    %Ld.Rajfm. 

Jtep^  p.  842. 

Roifej  SUme,  and  Whistler^  were  convicted  upon  A  man  who 

the  3  W.  & M. c.  10.  made  against  deer-stealers,  via. ^h^^'^u' 

RoUe  and  Stone,  for  the  killing  of  five  deer  in  the  park  <ieer  and 

of  Sir  Cecil  Bishop,  and  Whistler,  for  that,  that  he  ^y  ^^^^^  ^ 

fuit  iUicile  et  injuste  auxilians  et  assistens  Bolfe  et  Stone  .^/^^P^^rpose^ 

*"  IS  liable  to  the 

in  ooeisione  damarum  illarum  in  incitando  et  persua*  psnakies  of  a 

dendo  Rolfe  et  SUme  to  kill  the  said  deer,  et  accomo-  f  ^^^^  ">^* 

'  iQ  terms 

dando  eisdem  Rolfe  et  Stone  equum  et  canem  for  the  sgainst  per* 

said  purpose.    This  conriction  was  removed  into  the^^^  '^^ 

King's  Bench  by  certiorari,  and  exceptions  were  taken  Vide  4  BL 

to  it  by  the  counsel  at  the  bar.    And  they  were  argued  q,  n^noos 

aeveral  times  by  Mr.  Montague^  &c.  for  the  defendant,  ^l^ffH;  <^«*- 
«  •       -k^       n  >      *?     ^^      .  A_       !•       *    siitiDg  there- 

and  by  Mr.  Broderick^   Mr.  Cheshyrty  Sec.  for  the  in.  Q.?S.C. 

quem.    And  the  grand  question  was,  whether  the  de-  ^^^^^^ 

iendant  Whistler  was  convict  of  any  offence  within  the  ence.  Saik. 

said  act  of  parliament  ?  And  now  this  term  the  J^^^^tl^^^' 

monounced  their  opinions  in  solemn  argumenlai  yia.  the  lasi  esse 
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A.  D,  i70t.  Powelly  Powys^  and  Gouldy  Justices,  that  the  ccm^* 
bleofthcsta-yjctiQjj^asgood,  and  ought  to  be  affirmed  ;  and  HoU^ 
notice  of  the  Chief  Justice,  that  it  was  bad,  and  ought  to  be  quash- 

*  * 

inconvcni-     ^ — Gould.  Justice,  declared  the  reascHi  of  his  opinion 

«nce  arising  '  '  .   \ 

from  combi-  to  be,  1 .  Because  the  defendant  was  included  witbm  the 
themes.  c\*"  ^^'^*  of  the  act,  aidini:  or  assisting  therein.  2.  Be- 
but  wiih  cause  (by  him)  if  the  said  words  hied  been  omitted ;  yet 
rence  as  to  since  in  trespass  all  persons  concerned  are  principals, 
Jnd  point.  7  the  defendant  should  be  included  within  the  words,  hunt 
11  Mod.  35*  ^^  kilL  And  as  to  the  first  he  said,  that  if  the  words 
of  the  act  had  been,  aiding  or  assisting  thereto,  the  de- 
fendant withoot  doubt  hod  been  comprised  within  such 
words :  tlien  the  word  therein  has  the  same  import 
«  thereto;  and  therefore  that  he  was  comprised 
within  the  words  of  the  act.  Besides  which  he  said, 
that  it  is  apparent,  that  such  offenders  as  the  defendant 
are  within  the  intention  of  the  act ;  and  that  appears 
from  the  preamble  of  the  statute,  which  recites,  that 
there  were  confederacies  of  such  persons,  and  that  they 
indemnified  their  associates ;  and  then  the  statute 
enacts,  that  such  persons  offending  in  such  manner, 
shall  forfeit,  &c.  That  is  to  say,  that  such  persoiK, 
who  are  in  confederacy  and  combination,  and  by  suck 
me^ns  aiding  and  assisting,  &c.  And  as  well  he,  as 
Powt/Sj  relied  much  upon  the  intent  of  the  act. — ^And 
Gouldy  Justice,  farther  said,  that  he  relied  much  upon 
the  word  such  in  the  act,  which  couples  the  body  of  the 
act  with  the  preamble,  and  makes  it  of  equal  extent. 
As  upon  the  statute  of  S4  H.  8.  c.  SO.  which  disables 
donees  in  tail  of  the  gift  of  the  king  from  barring  their 
issues  by  common  recovery,  the  word  such  in  the  body 
of  the  act  refers  to  the  preamble,  and  includes  all  like 
cases,  that  is  to  say,  which  are  such  in  the  mischief  uid 
inconvenience.  2  Co.  U.  b.  Co.  Lit*  373.  So  where 
.  the  act  of  23  H^  8.  c.  1.  takes  away  clergy' from  seve* 
ral  offenders,  and  among  them  from  burglars,  robbers 
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ppon  ,th^  highway^  and  burnen  of  houses  ;  and  thea  A.D.  J70g, 
the  25  Hk  8.  c.  3,  among  other  things  takes  awaj  clergy 
from  burglars^  and  robbers  upon  the  highway,  who  do 
the  act  in  one  county  and  then  fly  into  another  county, 
and  are  there  taken  with  the  mainer  and  indicted  ;  and 
then  the  statute  1  Ed.  6.  c.  12,  enumerating  several  of- 
fences, takes  away  clergy  from  them,  but  omits  burners 
of  houses,  and  the  case  of  burglars  and  robbers  in  one 
county  who  fly  into  another ;  and  by  a  general  clause 
restores  clergy  to  all  other  offences,  &c.  by  which  means 
clergy  was  restored  in  the  two  cases  before ;  and  then 
5  &6  Ed.  6.  c.  10.  reciting  the  several  statutes  before 
mentioned,  and  farther  the  inconvenience  that  clergy 
was  restored  in  the  case  of  burglary,  &c.  committed  in 
one  county  where  the  oflfender  fled  and  was  convict  in 
another  county,  which  they  could  not  have  had,  if  the 
said  act  of  S5  H.  8.  c.  3.  had  been  in  force ;  it  is  there* 
fore  enacted,  that  the  said  act  of  25  H.  8.  touching  the  > 
taking  away  of  clergy  from  such  offenders,  touching 
such  oflences  from  thenceforth  to  be  done,  should  stand 
in  full  force :  these  words,  such  offenders,  and  such 
offences,  must  be  interpreted  such  in  mischief  and  in* 
convenience,  and  will  extend,  tO  take  away  clergy  from 
burners  of  houses,  notwithstanding  the  particular  recital 
of  the  said  particular  inconvenience,  11  Co.  33.  Alex- 
ander Poulter's  Case.  And  the  Statute  5  &;  6  Ed.  6.  is 
a  penal  statute.  And  for  the  same  reason  here  the  abet* 
tors,  procurers  and  aiders,  though  absent,  being  equally 
mischievous  and  of  ill  consequence  with  those  who  dp 
the  act,  (a)  they  must  be  taken  to  be  within  the  slatute  j  f^)  Sed  ViiJ« 
especially  since  the  word  aid  in  its  natural  extent  in-  ^  g,^;^^^^ 
eludes  persons  absent,  who  counsel,  dbet^  &c.  as  2  Inst.  Com.  Di|. 
192.  explains  it.  2.  By  him,  if  the  said  words  had  been  ^^  ff^^^^ 
omitted,  the  defendant  had  been  within  the  words,  hunt  p.  95. 
and  kill ;  for  in  trespass,  where  all  sm  principals,  he 
>rho  abets  the  doing  of  a  fact,  is.tiie  doer  of  the  &€(» 
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A.  D.  jTCX,  to  in  tnuan^  ]tCo«  81.  Theie  is  no  Hthmet  be« 
tween  ilut  ^aae  ud  fidony^  unless  that  in  felony  there^ 
C^)^'^  may  be  accessories ;  fisr  itisa^lle,Ulatwhen(ll)asla« 
4la.  lute  makes  a  fiictfekmyi  which  was  iiot  so  before,  all  the 
acceisories  befevs  and  after  the  Act  are  filons,  9  Inst 
50.  and  consequently  in  a  law  where  they  cannotiie  ac« 
cessoriesi  they  must  be  principak.  And  he,  as  wdl  as 
Pomysy  JustiQe,  relied  strongly  upon  19  H.  7.  IS,  19. 
where  it  is  held,  that  the  requestbg  of  another  to  hunt 
is  a  hunting  within  9  Ed.  1.  c.  80.  de  male&ctoribus  in 
parcis ;  for  the  commanders  shall  be  trespasserB  as  well 
as  the  .very  trespassen ;  and  yet  it  is  a  penal  law,  which 
shall  not  be  taken  by  equity.  8  Inst.  199.  And  Powjfif 
Justice,  was  of  the  same  opinion  with  Goulds  Justice, 
though  upon  the  arguments  he  was  strongly  of  another 
opinion.  And  he  founded  his  opinion  principally  upon 
the  intent  of  the  act,  as  is  said  before  in  the  argument  of 
Gouldf  Justice. — PoweUy  Justice,  differed  firom  hii 
brothers,  in  their  construction  made  by  the  preamble. 
For  (by  him)  being  a  penal  law,  it  cannot  be  taken  by 
equity.  But  he  was  of  opinion  that  this  conviction  was 
good,  because  the  defendant  was  comprehended  within 
the  very  words  of  the  act.  For  (by  him)  he  is  a  hunter, 
killer,  &c.  in  construction  of  law  ;  and  upon  issue  join- 
ed whether  he  was  such  or  not,  this  evidence  shewn  in 
the  conviction  would  maintain  that  he  was.  And  (by 
him)  the  distinction  made,  where  the  penalty  is  annex* 
ed  to  the  offence,  and  where  io  the  person  ofeiding, 
which  governs  the  case  of  Evans  v.  Finch,  Cro.  Car. 
497«  is  nice;  for  whereas  the  Statute  crf'Wcslm.  8. 
19  Ed.  I.  c.  94.  enacts  that  if  a  man  ravishes  a  woman, 
ftc.  he  shall  be  a  fehm,  neveithdess  the  penons  aiding 
and  abetting  are  ravishers ;  and  yet  there  is^  nothing 
that  can  be  a  moie  penonal  act  than  tliat;  the  same  law 
of  a  woman  aiding,  though  she  is  incapable  of  doing  (he 
fiiGt«    So  upon  the  actof  9  H.  7.  c.  8.  which  makes  the 
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taking  of  a  woman  with  force  and  marrying  her,  to  be  A.  P.  1709. 
felony ;  though  by  the  said  act  the  accessories  before 
the  fact  are  made  principals,  yet  persons  aiding  and 
abetting  the  ravisher  after  the  fact  are  felony.    So  upon 
the  Statute  de  maleiactoribus  in  parcb,  which  is  a  penal 
law,  and  by  which  the  penalty  is  annexed  to  the  per- 
sons, as  here,  misdoers  in  parks  and  ponds,  Sec.    Th# 
first  case  upon  the  said  statute  was  SO  Ed.  1.  10.  when 
it  was  adjudged  that  no  trespass  was  within  the  said 
act,  unless  it  was  a  trespass  in  hunting.    The  next  cast 
waa  the  5  H.  5. 1.  where  the  breaking  the  park  with  in* 
tent  to  hunt  was  adjudged  io  be  within  the  Statute. 
Then  followsthe  13  H.  7.  IS,  IS.  where  it  is  leBoIved,  that 
the  requesting  of  another  to  hunt  is  a  hunting  within  the 
Statute.    Also  where  the  SOH.  1.  c,  IS.  makep  such  Rat.  tit. To», 
persons  as  enter  the  parks  of  the  king  or  prince,  wtth*^^ 
painted  ftces,  or  kiU  the  deer  there,  felons ;  by  a  pro* 
Tiso  in  the  same  act  it  is  enacted,  that  no  person  shall 
|ie  adjud^  accessories,  but  those  who  shall  abet  of 
procure  such  offence  to  be  done :  which  was  prorided 
to  exempt  accessories  after  the  fact,  from  being  felons^ 
as  otherwise  they  would  hare  been,  notwithstandiw 
that  the  person  offending  was  made  the  felon.    For  it  is 
always  a  rule,  where  a  &ct  is  made  felony,  that  all  (n )  («)  Ace  Fost 
persons  aiding  and  abettmg  to  it  shall  be  aoofMories,  p^^,^|^^, 
whether  it  be,  that  the  offence  is  made  felony,  or  the 
persons  offending  felons.    And  for  the  same  reason  the 
procurer  in  trespass  shall  be  principal,  since  thoe  is  (b)  (b)  Aoc  4  Bl. 
no  accessory  in  trespass.    As  to  the  objection,  that  the^^™*^^* 
case  of  Finch  v.  Evans,  Cro.  Car.  47S.  and  Fiage  v. 
Harwood,  Alleyn,  43,  44.  makes  this  difibrenci^  wherei 
(c)  clergy  is  taken  away  from  the  ofiience,  and  where^)  Vide  1  BL 
from  the  person  offending,  and  in  this  ca^  the  f^Mhj^^^"^^^ 
18  cmfined  to  the  person  actually  doing  the  fact;   bm 
answered,  that  the  said  cases  beiog  caaea  of  liie^  tbt 
Jsdges  in  fevour  of  life  00D8tn}edt)JbStatal«tiiMkr]|y; 
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A.  D,  irog.  otherwise  it  seems  ahsurd,  to  take  away  clergy  from  hiiri 
who  was  upon  the  top  of  the  ladder,  and  give  it  io 
him  that  was  at  the  bottom ;  for  if  both  had  entered  the 
room,  and  one  of  them  had  had  the  money  in  his  cn&* 
tody  ar  the  request  of  the  other,  both  of  them  would 
have  been  deprived  of  their  clergy.  And  as  to  the 
case  of  Page  v.Harwood,  he  said,  that  it  seemed  to  him, 
that  the  offence  consisted  in  the  manner  of  doing  it, 
because  the  Scots  carried  short  daggers,  and  frequently 
topon  differences  arising  at  table,  &c.  stabbed  others  an* 
provided.  But  in  the  said  case  if  A.  had  given  the 
dagger  to  B.  it  seems,  that  B.  would  have  been  within 
the  act.  But  (by  him)  the  said  resolutions  being  in 
cases  of  life,  they  will  not  be  rules,  to  govern  cases  of 
smaller  crimes.  He  concluded,  that  since'  in  cases  of 
all  penal  laws,  as  in  those  which  make  felonies,  aiders 
and  assisters  are  included,  a  fortiori  it  shall  be  accord* 
ingly  in  cases  of  trespass,  where  such  persons  are 
principals,  and  where  the  hw  not  being  so  penal,  there 
is  not  so  much  reason  to  make  a  strict  construction. — 
But  HoUy  Chief  Justice,  delivered  his  opinion,  that  the 
conviction  was  not  good  within  the  statute,  and  there- 
fore that  it  ought  to  be  quashed.  For  (by  him)  this  is 
Penal  statutes  a  penal  statute,  and  therefore  ought  not  be  construed 
siro^^w^^""  ^^  <^ttity ;  but  in  making  construction  one  must  adhere 
cording  to  to  the  letter,  and  one  cannot  extend  it  to  facts  equally 
no*  Mcord-'^  criminal  with  those  specified  in  the  letter,  if  they  are 
ing  to  equity,  not  contained  in  it.  That  this  act  is  penal,  appears  by 
Com.  88.*  *•*«  penalty  inflicted  by  it,  by  the  subjecting  of  offenders 
to  a  new  method  of  prosecution  before  a  private  juris* 
dioUon  contrary  to  the  ancient  liberties  of  Englishmen 
confirmed  to  them  by  Magna  Charta,  to  be  tried  by  tfadr 
peers.  Now  this  act  does  not  inflict  any  penalty  upon 
the  confederates  concerned  in  the  dffence.  It  is  true, 
the  preamble  recites,  that  there  were  combinations,  &c. 
but  the  enacting  paM  of  the  statute  does  not  inflict  any 
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peu]ty,  but  has  made  the  offence  very  penal  to  flie  A.  D.  ircx, 

actors,  perhaps  bj  reason  of  these  confederacies.    But 

since  the  act  has  not  inflicted  panishment  upon  them, 

we  ought  not.    For  one  may  imagine  with  great  reason, 

that  since  the  statute  mentions  confedefates,  and  does 

not  inflict  punishment,  that  it  did  not  intend  that  they 

should  be  punished,  but  only  the  actprs.    The  words  of 

the  act  are,  aiders  and  assisters  therein.    Now  that  is  the 

actors  themselves ;    and  if  the  act  had  intended  con* 

federates,  it  would  have  said  thereto.    A  man  who  pro* 

Tides  a  horse  to  rob  a  park,  is  an  aider  of  the  fiict, 

but  not  in  the  doing  of  the  fact.    In  an  indictment  ludictment 

against  the  abettor  they  always  say,  that  he  was  praer  ^^^^  'hsu 

sens  confortans  etauxilians,  &c. ;  but  in  the  indictment  Indictment 

of  the  accessory  they  say,  that  he  before  the  fiict  con- 1|^|^^^^ 

suluit,  roandavit,  procuravit,  et  abbettayit ;  or  that  he 

after  the  iact  recepit,  auxiliayit,  et  eonlbilaTit :  ami  by 

the  first  they  mean  aiders  and  assisters ;  therefore  if  a  a  statute 

atatote  takes  away  clergy  from  aiders  and  abettors,  yet  '^j^^^^^}*'^*' 

accessories  shall  have  their  clergy.    See  this  diflSsience  from  aiders 

in  this  indictment  of  aa  ftbbettMr  and  an  accessory ,  ^°^  *''^^f 

^  '  doei  not  take 
Dier,  loD*  it  away  from 

Objection.    That  this  ofience  is  of  an  inferior  nature,  •^^•»«>ri«- 
and  therefore  all  art  principals. 

Answer.  If  the  penalty  had  been  inflicted  npOQ  all 
the  trespassers,  it  had  included  all,  because  all  are  in* 
clodoi  within  the  denomination  of  trespasseis.  But 
here  the  penalty  is  inflicted  upon  persons  |liy  a  paiti* 
odar  description ;  and  that  is  the  true  reason  of  the 
cases  adjudged  upon  the  Statmede  makfactoribus  in 
paicis,  because  the  penalty  is  there  inflicted  upon  the 
ticspaswrs  in  puks,  tec.  which  oompriscs  all.  But  if 
the  said  Statute  had  imposed  a  penalty  upon  the  hunters 
and  lasers,  Ssc.  or  any  oilier  oflimder  by  paitieulnt 
4eseription;  nobody  had  been  wilhm  the  said  Statute, 
bntflioseparticnbrly  described.  And  ho  rdieditran^y 
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A.  P.  iTOi.  qpoo  the  cfiM  ^  Evani  mad  Fineht  at  stfMg  in  poiaty 
which  he  htd  soeii  upon  the  roll ;  and  he  pnt  it  at  lai]^ 
M  it  is  theie,  which  agrees  with  the  report  of  it  in  Cro. 
Car.  479.  Evans  went  up  a  ladder  to  the  window  of 
Mr.  Audiey's  c^amber^  and  broke  it,  and  took  out  40f. 
Finch  stood  watching  at  the  fiM>t  ei  the  ladder,  and 
assisted  the  doing  of  the  fidooy;  it  was  held,  that 
Finch  should  have  his  cleigy«  notwithstanding  the  S9 
E.  c.  15.  which  takes  awajr  otegy  from  men  convicted 
of  the  felonious  taking  of  goods,  ftc.  of  the  value  of  &. 
dec.  ont  of  any  mansion  house,  &c.  no  person  being  in 
it.  Now  Evans  and  Finch  were  principals  in  the 
felony :  but  because  clergy  was  not  taken  away  from 
the  offence,  but  from  the  person  taking,  Ac.  the  statute 
was  restrained  to  the  letter,  viz.  to  the  persons  actually 
taking.  But  if  clergy  had  been  taken  away  from  the 
ofienoe,  as  in  case  of  robbery  upon  the  highway;  he 
who  stood  at  the  end  of  the  way  to  watch,  shall  not  have 
his  clergy,  no  more  than  he  who  actually  did  the  rob- 
bery. 

Objection.  If  a  fact,  which  at  common  law  was  but 
trespass,  be  made  felony  :  or  if  felony  be  made  treason ; 
the  procurers  are  fidons  or  traitors :  and  by  parity  of 
reason  they  ought  to  be  included  within  this  law. 

Answer.  That  in  the  cases  cited  the  nature  of  the 
crime  is  altered,  and  it  is  made  a  crime  of  another 
apecies ;  and  therefore  the  persons  concerned  in  it  can- 
not be  treslMSsers  or  felons,  but  felons  or  traitors.  He 
died  also  the  case  of  Fage  and  Harwood,  as  a  caae 
iounded  upon  the  same  reason  as  that  of  Finch  and 
Evans,  and  corroborating  it.  Therefore  the  statute  in 
ihe  present  case  describing  particularly  what  peiaona 
shall  be  punished,  ois.  courses,  hunters,  Sdc.  it  shall  not 
he  extended  to  any  person,  who  cannot  be  comprised 
within  the  description,  within  which  (as  is  aforesaid)  the 
isnete    He  was  of  opinion^  that  the  convic* 
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tioo  ought  to  have  been  quashed.    But  bj  the  opinion  A,  D.  1702. 
9[  the  other  three  judges  it  ^ras  confirmed. 


The  2ueen  v»  Smith.    7  Mod.  Rep.  p.  77. 

C<mviction  on  the  Statute  of  Deer-stealing  in  the  in  a  convic- 

king's  forest  of  Rockingham.     The  killing  was  in  the  ^^'^/^^  »t«»^ 
^  ®  °  mg  deer  m 

time  of  King  William  the  Third,  and  the  conviction  in  the  kin^s^ 

the  time  of  Queen  Anne.— Brorfcnc*  objected,  that  it^^Jt^n^ci^'^ 

was  necessary  to  shew  in  what  capacity  the  king  was  to  shew  in 

seised  of  the  forest ;  for  by  the  Statute,  a  third  part  of^jty  ^i^^^g 

the  penalty  is  given  to  the  king.    .And  therefore  if  the  i J  seised  of 
1—     ^       ©  Mg  the  forest,  for 

king  was  seised  m  his  natural  capacity,  it  ought  to  go  he  is  pre- 
to  his  executor ;  if  in  his  politic  capacity,  it  ought  to  ^^1^  ij^u  * 
go  to  the  queen. — Holtj  Chief  Justice.    The  king  can  propertpr  in 
have  nothing  in  his  natural  capacity,  if  it  be  not  in  "^0 Jq. 
tight  of  his  duchy  (a)^  or  an  estate-tail  by  the  Statute  S.  C.  1.  Salk, 
of  Donis  (h)  ;  for  if  the  king  purchase  lands  to  him  7  ^{^^^  ^29. 
and  his  hrirs,  he  shall  have  it  in  his  politic  capacity.  ^  ^^^- 1^^- 
And  wherever  the  king  is  said  generally  to  be  seised,  it  6  Mod.  as. 
shall  be  intended  a  seisin  jure  coronae,  and  duchy- ^^y*^*- 
lands  would  now  be  in  the  queen,  if  they  were  not  kept 


sqparate  by  act  of  parliament  {c).  And  if  the  queen 
ihoald  create  a  Duke  of  Lancaster  at  this  day,  he 
would  not  of  consequaooe  have  the  duchy-lands :  and 
finrther,  it  is  not  material  upon  the  conviction  or  judg- 
who  shall  have  them. 


Another  exception  was^  that  the  conviction  laid  the  In  an  infbr- 
killing  to  be  in  the  forest  of  Rockingham,  where  deerj^^^^^g^^^ 
were  nnially  kept,  and  without  the  leave  or  consent  of  p.*  ^o^^^t, 
any  intrusted  with  the  keeping  of  tbe  said  forest  or  the  dent  to  sute 
wtid  deer ;  and  a  ibreirt  has  many  walks  and  officers,  g^°f if^^^ 

uiftc  It  was 

(a)  Djrer,  909.  pi.  S9.    Plowd.  S19.  S9S. 

A)  See  Co.  Lit.  15, 16. 

(c)  The  lands  and  possessions  of  the  Duchy  of  Lsncaeter  are  separated 
from  the  crown  by  a  charter  of  Henry  the  Fourth,  made  by  authority  of 
psriiament  1  Keb.  643.  T.  Raym.90.  Plowd.  S 14.  Lutw.  1335.  See  also 
the  Statutes  ti  Hsa.  8«€.  !!•  S7  Hen.  8,  c.  10.  fi  and  3  Philip  and  Mary, 
CSO. 
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A.D.  1702.  and  it  ought  to  exclude  the  leave  and  consent  of  any 
without  the  of  them.— Hoft,  Chief  Justice.     It  has  been  indeed 

consent ««,,,.         .1 

the  keeper,  held,  that  judges  are  not  bound  to  take  notice  of  ilie 
Id.  Kay.  584.  jjj^^  Qf  ^|jg  forest  ex  officio ;  but  1  know  no  reason  for 
that.  Bqt  if  you  had  leave  of  any  particular  keeper  of 
any  particular  part  of  the  forest,  you  could  not  be 
fouud  guilty ;  for  leave  of  a  deputy  is  leave  of  a  prin- 
cipal*   And  the  conviction  was  affirmed. 

The  Queen  v.  Ford.    2  Ld.  Raymond y  p.  768. 
Where  a  sta-     -p^^  j^j  ^^^  Q^jjej  defendants  were  convict  of  deer- 

tutc  imposes 

a  pecuniary  stealing  by  justices  of  peace  according  to  the  late  act 
coSo"n  by^*"  parliament,  3  W.  and  M.  c.  10.  And  the  convic- 
a  justice  for  tions,  being  removed  into  the  King's  Bench  by  certiorari, 
ami  directs  ^^^^  there  confirmed.  And  after  the  confirmation,  and 
thatitshijll  before  execution  awarded,  the  person,  who  was  as 
a  warrant  ^ell  the  informer  as  the  owner  of  the  deer,  died ;  and 
from  such  his  wife,  being  his  administratrix,  suggested  hiacl^ath 
conviction  is  upon  the  roll,  and  that  she  was  administratrix,  and 

B.'^.^by  cci^^P^^  *'^**  '^^  ^  levari  facias  upon  the  said  convic- 
tiorari, and  tions  confirmed  as  aforesaid,  to  levy  the  penalties; 
firmed  ale-  '^^'^^  ^^^^  levied  accordingly  by  the  sheriff, and  dis* 
▼an  fijcias  tributed  as  the  statute  directs.  And  now  Mr.  King 
out  of  B.  R.  moved,  that  this  execution  should  be  set  aside  as  irregu* 
for  the  penal- jinfiy  obtained,  1.  Because  a  levari  facias  does  not  Ife. 
Execution     9.   Because  the  execution  ought  not   to  have  been 

upona  judg-'^^^  ^V  ^^^  admmistratrix  without  a  scire  facias,  Sec. 

ment  sued     But  as  to  the  first  objection,  the  whole  Court  held^ 

^o  was'not  ^^  ^  leverari  facias  well  lay.    But  they  held^  that 

party  to  it    this    execution  was    irreguhr;    because  in  no  case 

where  the  parties  to  the  judgment  are  changed  oaglit 

execution  to  be  sued  by  any  other  without  a  scire 

facias.     Whereupon  restitution  was  granted  of  the 

money  levied. 
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King  V.  Chandler.     1  Ann.    I  Salkeldyp.  S7B.        A-  P-  ^^0^. 
A  conviction  of  deer-stealing on  3  and 4  W.and  M. Carth. 5oi. 
1. 10.  ^was  returned  on  a  certiorari,  and  exceptions  taken  44^*    ^^^, ' 
to  it.     And  it  was  said  by  Holiy  Chief  Justice,  that  in  ^^^^'^J^  co"vic 
these  summary  proceedings  the  right  of  an  English-  be  construed 
man  of  being  tried  per  pares  sues  was  taken  away ;  ||r^^^^y- 
therefore  the  Court  was  to  construe  them  strictly,  so  far  s.  C.  Cases 
as  to  see  that  the  Act  was  an  offence  within  the  act.^^oc^^'/.^ 

'  li.  oVo,  p.  o« 

and  that  the  justices  proceeded  accordingly  (a).  And 
these  points  were  agreed ;  Ist,  That  the  fact  in  the  con- 
Tiction  need  not  be  laid  contra  pacem,  for  mere  form 
or  formality  is  not  required  in  these  nor  any  other 
summary  proceedings. — Et  per  Northeyy  Attorney- Not  laid  coo- 
general.  This  is  not  the  king's  prosecution ;  he  can  J^  4^^^  ** 
have  no  fine;  but  the  prosecution  of  the  party,,  and 
this  is  the  memorandum  of  what  the  justice  had  done 
in  that  matter. 

Sdly,  That  inter  such  a  day  and  such  a  day  he  killed  That  betweea 
three  deer,  is  good ;  for  if  a  day  certain  were  alledged,  J^^  such^s 
the  informer  is  not  tied  up  to  that.    Now  in  these^^y  he  killed 
cases  he  is  confined  to  gi^e  evidence  of  a  killing  within  welL  Brown. 
these  days,  so  that  it  i«  more  certain  and  better  for  the  f^aJi'^a^ 
defendant ;  and  Northej/  cited  Rast.  410.    Hem.  549.  W    Vide 
Winch.  54.547.    Tho.  9J,98.    Vid.  186.     Co.  Ent.  J^*;J^-   • 
158,  &c.    Otherwise  it  is  in  informations  at  conamon 
law,  because  every  distinct  offence  creates  a  new  {pe- 
nalty, but  in  trespass  a  fact  may  be  laid  to  be  done 
diversis  diebus  et  vicibus  inter  such  a  day  and  such  a 
day ;  because  it  is  not  a  new  action,  but  an  increase  of 
damages,  per  Gouldj  quod  Holt^C.  J.  concessit  (b). 

Sdly,  That  an  unlawful  killing  is  suflSicient,  and  it 

(a)  Vide  2  T.  R.  pa.  18.  Boscawen  on  Convictions,  pa.  10.  In  the  latter 
it  It  observed,  that  as  to  those  fMirts  of  the  record  which  are  necessary  to 
shew  the  jurisdiction  of  the  magistrate,  and  give  him  cognisance  of  the  com« 
plaint,  the  Courts  are  more  strict  in  their  rule  of  construction,  and  expect 
more  jirecision  in,  the  statement,  than  as  to  the  steps  which  follow  when  that 
essential  point  has  been  ascertained. 

(()  R.  ace.  10  Mod.  248« 
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A.  D.  iroa.  need  not  set  foith  a  hunttogi  nor  bow  the  deer  mm 

kUIed. 
Post.  S83.        4tblj,  That  ideo  contideratum  est  qood  conyictoi 
est'quodcoii-^)  nr ithout et quod  forisftciet,  is  sufficient  («)  ;  for  tiie 
vicdis  est,  is  statute  gives  that  in  conseqoeticey  and  the  judicial  part 

without  for-  ^^^^  ^^  ^^  conviction ;  the  rest  is  only  consequence  and 

Tisfeciet.       exccuticm. 

Exeoitor  of      fithly,  That  if  the  owner  of  the  parit  die  before  cxc- 

the  owner  . 

may  sue       cution,  and  the  conviction  is  affirmed,  here  his  exe* 

execution,     tutors  shall  have  a  levari  fiusias  [sed  videtur,  it  must  be 

upon  affidavit,  and  then  the  matter  suggested  on  the 

roll].    So  may  the  churchwardens  without  suggestiosi 

or  scire  facias,  and  so  may  the  king  (b). 

(«)  R.Cont.  Str.  S'  658.  In  the  report  of  this  part  of  the  case  in  U-Rbj^ 
nond,  the  objection  is  said  to  be,  tnat  the  judgment  was  quod  forisfaciet; 
whereas  it  ought  to  have  been  ideo  consideratum  est  quod^  &c  In  Cartfi.  it  is 
said  to  be,  that  there  was  no  conditional  judgment  for  setung  on  the  pillory,  $i, 
&c.  Vide  Bur.  116S,  Bosc  on  Conv.  117. 

(ft)  A  particular  form  of  a  conviction  for  deer^tealing  is  prescribed  by  Stat. 
Id  G.  S.  c.  SO. 

SuUon  V.  Moody  •    3  SaUceldj  p.  890. 

I  ^^*  th  In  ^^  <^^^  ^^  "v^  ^^'^  P®'  ^^>  ^^^'^^  Justice, 
4Salk.556.  That  if  the  plaintiff  declared  in  trespass  for  breaking 
553/54^'^'  his  close  and  killing  centum  cuniculos,  [in  the  said 
Jones,  440.    close,]  it  is  good  without  saying  suos,  for  he  has  a 

Ofti^e  dfffe^'P^'^^^^y  in  them  in  respect  of  his  close  where  they 

rent  sorts  of  were  killed ;  and  of  things  of  this  nature  there  ^re  three 

S.  a  Ld.Ray.hinds  of  property,  viz.  absolute,  qualified,  and  pos« 

c^'  S4       sessory.    L  A  man  hath  an  absolute  property  in  feris 

*•     natnra  sua  mansuetis.    2.  He  hath  a  qualified  property 

in  feris  mansuetis  ;  and  S.  He  hath  a  possessory  pro* 

perty  in  feris.    Now  whoerer  hath  a  possessory  pro* 

perty,  which  is  also  a  property  ratione  privilegii,  there 

he  may  declare  for  the  thing  killed  or  taken,  without 

•  T  Rep  IT  b  ^^7^S  *^^  ^*  ^^*  suum ;  for  he  had  a  property  by 

€  Uoi.  iss;  reason  of  his  close  in  which  it  was,  and  may  recover 

damages,  which  he  cannot  do  unless  the  thing  was 
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snftm.    He  farther  held,  that  if  a  man  finds  a  hare  in  A.  D.  1709. 
his  own  land,  and  in  hunting  kills  it  on  the  land  of^"^^^''-'^^* 
another,  it  is  the  property  of  the  hunter,  and  not  of  the  189. 
person  on  whose  ground  it  was  killed ;  so  if  he  starts  a  ^^^^9  ^' 
hare  not  on  bis  own  but  on  another;  man^s  land,  and 
hunts  it  into  the  land  of  a  third  person,  and  there  kills 
it,  the  property  is  still  in  the  hunter ;  but  if  he  starts  a 
here  in  a  forest,  and  hunts  and  kills  it  in  another  man's 
land,  the  property  is  in  the  owner  of  the  forest. 

The  2ueen  v.  George.    2  Ann.    6  Mod.  p.  40.        A.  D.  1708, 
Aconyiction  upon  the  Statute  of  4  and  5  Will,  and  a  convictioa 

Mary,  c.  11.  was,  that  the  party,  "existens  dissoluta*^''^*^**"^ 
•^ »  '  fjj  game  must 

persona,"  did  hunt  and  kill  so  many  hares.    And  it  was  state  the  ne- 
quashed,  because  it  was  not  said,  that  he  was  not  <lu(^-|^ation!     " 
Ufied;  for  there  are  many  dissolute  persons  worth  two6Mod.57. 
thousand  pounds  a  year,  and  i?ho  are,  by  consequence, 
hunt,  &c.  (a). 


(a)  See  Rex  v.  Chip.  1  Stra.  711. ;  the  Queen  ▼.  Mathews,  10  Mod.  9iT. ; 

ix  V.  Marriott,  1  Stra.  66.    Hex  v.  Hill,  2  Ld.  Raym.  1415.    Rex  v.  Jarvis, 

1  Burr.  148.    Bluet  qui  tam  v.  Needs,  Corny.  Rep.  595.    Rex  v.  Wheatmao, 
DougL  dSl.    Rex  v.  Hall,  1  Term  Rep.  320. 

The  Sueen  v.  George.    S  Ann.     6  Mod.  p.  57. 
It  was  agreed,  that  the  clause  in  the  Statute  of  4  and  5  A  person  can- 
Will,  and  Mary,  c«  2S.  against  destroying  the  game,  y^^^^  ^^j^, 
T».  **  That  in  case  any  hare,  partridge,  pheasant,^"*  proo^ 
pigeon,  fish,  fowl,  or  other  game,  shall,  upon  search  or  10  Mod.  %6. 
Cfthorwise,  be  found,  the  ofiender  shall  be  carried  bcfo'®?i*i°?*g^** 
some  justice  of  peace  of  the  same  county,  riding  orLd.Ray.1990. 
diyisum ;  and  if  such  person  do  not  giye  a  good  ^^^^^^'^^^l^^i^^jii^ 
how  he  came  by  such  hare,  partridge,  pheasant,  pigeon,  10O8. 
fish,  fowl,  or  other  game,  such  as  shall  satisfy  the  said 
jnsBoe,  or  else  shall  not  in  some  convenient  time,  to  be 
set  by  the  said  justice,  produce  the  party  of  whom  he 
bought  the  same,  or  aome  other  credible  person,  to  de- 
pose upon  oath  such  sale  thereof,  that  then  such  person 
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A.  D.  1703>  not  giving  such  good  account,  nor  producing  any  such 
witness  as  aforesaid,  shall  be  convicted  by  the  said 
justice  of  such  offence,  and  upon  such  conviction  shall 
forfeit  for  every  hare,&c.  (a)"  shall  be  understood,  upon 
proof  made,  that  it  was  found  upon  him ;  otherwise 
that  there  could  I;»e  no  conviction. 

(a)  See  9  Anne,  c.  25.  and  38  Geo.  ^,  c.  12. 


Warren  v.  Matthews.  2  Ann.  6  Mod.  p.  73. 
Lawful  fish-  Per  Curiam.  Every  subject  of  common  right  may 
i"lilk^S57  ^^^  ^^^  lawful  nets,  &c.  in  a  navigable  river,  as  well  as 
s  Salk!  6S7.  m  the  sea  (a),  and  the  king's  grant  cannot  bar  tbem 
6  Com.  Dig.  tjiereof ;  but  the  crown  only  has  a  right  to  royal  fisb, 
and  that  the  king  (mly  ma^  grant. 

fa)  See  LordFitwalteKsCBse,  1  Mod.  106. 9  Lev.  180.  Carter  v.  Murcot,  4 
Burr.  2163.  Seymour  ▼.  Courtness,  5  Burr.  2814.  Mayor  of  Lyner  v.  Turner^ 
Cowp.  16.  The  Mayer  of  Oxford  v.  RichardsoD,  4  Term  Rep.  437.— But  see 
the  judgment  in  this  last  case  reversed^  %  H.  BL  Rep.  18f . 


"^■^ 


Mod.  Cases,  Warren  v.  Matthews.  2  Ann.  1  SaUceldy  p.  357. 
73. 105.  S.C.  One  claimed  solam  piscariam  in  the  riyer  Ex,  by  a 
right  to  fish  gnuit  from  the  crown.  £t  per  HoUy  Chief  Justice. 
We'^iveM*^*'''''^^  subject  has  a  right  to  fish  m  all  navigable  rivers, 
Paviesy  37.  as  he  has  to  fish  in  the  sea ;  and  a  quo  warranto  ought  to 
7  Co.'''  V^'  "^  brought  to  try  the  title  of  this  grantee,  and  the  validity 
Salk.  637.      of  hb  grant  (a^. 

(a) In  navigable  rivers  the  fisherjr  is  common;  it  is, prima  facie,  in  the  king, 
and  is  public.  If  any  one  claims  it  exclasively,  he  must  shew  a  right  If  he 
can  shew  a  right  by  prescription,  he  may  then  exercise  tliat  right,  though  the 
presumption  is  against  him  unless  he  can  prove  such  an  exclusive  right,  Car> 
ter  V.  MercoL  4  Bur.  S16S.  The  same  was  also  ruled  in  The  Mayor,  &c.  of 
Oxford  V.  Bichardson,  4  T.  R.  437.    Vide  Davys,  55. 

A.  D.  1704.  3%e  Queen  v.  Steer  and  ethers.  3  Ann.  6  Mod.  p.  I8S» 

An  indict-        Steer  and  others  were  indicted^  for  that  at  such  a 

fishing  in     ph^ce  in  the  county  of  Suffolk,  vi  et  armis,  in  the  defen- 

another^spri*|iant*s  pond  illicit^  et  injustd  piscerunt  cum  retibus.and 
vate  pond,  •»         «r  * 

and  taking    SO  many  carps,  de  bonis  et  catallis  of  the  prosecutor^ 
away^^*°^^"*  take  and  carry  away.—£ro^/ier2cA:  moved  tohav^ 
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the  indictoi^i  quashed,  FirsU   For  the  iasensibilitjr  of  A.  D.  1704. 

the  word  piscerunt.  many  carps, 

'      the  goods 

Secondly,  For  that  these  being  fish  in  a  pond,  they  and  chattels 
could  not  be  bona  et  catalla  of  any  person .     Per  Curiam,  ^^^^^  ^^^*^ 
The  inseDsibility  of  the  word  ^<  piscerunt'*  would  notS.C.  3  Salk. 
hare  vitiated,  had  the  taking  and  carrying  away  of  the  g^^eb.  178. 
fish  been  well  laid.     If  a  man  has  a  close  pond  in  which  ^94- 
there  are  nsb,  he  may  ca^  them  pisces  suos  in  an  m-  3  Mod.  07. 
dictment,  or  he  may  not  do  it,  at  his  pleasure,  and  either  ^  ^J*  ^^* 
way  is  good;  because  being  in  a  close  pond,  the  pro* 
perty  ratione  loci  in  thera  cannot  be  lost,  because  they 
cannot  swim  away ;  but  notwithstanding  he  cannot  call 
them  as  bona  et  catalla,  if  they  be  not  in  trunks ;  and 
for  that  the  indictment  is  bad,  but  however  not  fit  to 
be  quashed  on  motion,  the  offence  of  fishing  in  other 
men's  ponds,  and  taking  away  their  fish,  being  too  great 
to  receive  so  much  countenance  (a). 

(a)  See  the  Statute  5  Geo.  3.  c  14.  1  Hawk,  P.  C.  Appendit 
the  Third. 

Anonymous.    6  Mod.  p.  183. 
ffoUj  Chief  Justice.    There  needs  no  privilege  to  Fish  pond 
make  a  fish  pond,  as  there  needs  in  case  of  a  warren.      ^^  warren. 

^^^^       ^ _    __,__■ -  -  -    ■ -  -  _  _^^^_^^^__^^ 

Anonymous.    6  Mod.  Rep*  p.  223. 
Per  Curiam.   First,  no  tithe  is  due  for  fish  of  commonTithe  fish. 
right,  but  it  may  be  by  custom  (a).  ?  jS;?mJ^ 

Secondly,  No  wood  is  titheable  of  common  right,  but  1  Sid.  sra.* 

1  \^eQt.  S 
only  by  custom  (*).  5  Bac.  Abr. 

«3.    3  Com.  Dig.  "*  Dismes.'^     Wood  is  titheable  by  custom.  Garth.  303. 
379.    Skin.  51.  S39.  341.356.  560.    1  Keb.  454.    S  Keb.  fi.  447. 

(a)  See  Hex  v.  Carlyon^  3  Term  Rep.  385. 

(b)  See  Doctor  and  Student,  Dial.  S.  c.  55.    13  Co.  13. 

Keble  v.  HickringiU.  5  Ann .      11  Mod.  Rep.  p.  74.    A.  D.  1706. 
The  question  was.  Whether  an  action  upon  the  case  a  declaration 
for  shooting  at,  disturbing,  and  scarbg  wild  ducks  from  J^^  ^^le^Sj 
a  decoy  pond,  without  coming  upon  the  plaintiff's  soilj  tbatthepiain* 

3 
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A.  D,  1706.  was  inch  a  danm;e  a«  to  support  this  MdoQ  imm>D&fmeBf 
^^^/'^^^  Sergeant  (a).  Wild  ducks  are  not  sadi  game  at  the 
certain  close^Iaw  takes  Qotice  of;  nor  is  a  decoy  a  ffanchise^  or  com- 
Jhere'int a""^^  prehended  within  the  word  "  fajrahy"  (which  the 
that  the  de-  Court  said  signified  a  fiee^warren)  i  but  rojaltj  had 
knowingly  "^  ^^^^  signification  as  is  here  clained.  Neither  oouU 
and  with  in- a  lord  of  a  manor  justify  under  a  royalty  to  fish.  hunt. 

tcntiontoin-       ^     ,   .  ^     **        ,..,.*,  . 

jure  him  by  or  fowl  in  another  man  s  soil  (A)«  A  decoy  is  not  a 
SuclT'^f  °^  privileged  place :  if  it  were,  he  must  have  it  by  grant 
coming  to  the  or  prescription  (c)  •     There  is  only  a  possessory  property 

dhm  time"  ^^  ^  *^  ^^^^  ^^^^  ^^^^  ^^y  ^^  there.— JJrorferic*,  Ser- 
maliciously  geant,  contra.  The  declaration  is,  that  the  plaintiff 
shoot  off  J     r       •  z*  J       1-  J 

guns,  &c.     ^^^  possessed  of  a  piece  of  ground,  whereupon  a  decoy, 

lA  goody  al-    ji^Q.  and  that  the  defendant  malitiosA,  intending  to  de- 

not  stated      prive  him  of  the  benefit  came  to  the  pond-head,  and 

?*d^*^t  ^^   there  disturbed,  fkc.  and  after  verdict  for  the  plaintifi^, 

tered  the       the  Court  will  intend  an  entry  upon  his  ground,  though 

Mod?  130^  3  it  is  not  laid  in  the  declaration ;  and  saying  he  can:ie  to 

Salk.  9.  S.  C.  the  pond-head  must  be  taken  to  be  his  ground.    A  man, 

19.    See' 11 '  ^hile  things  that  are  ferae  naturae  are  upon  his  ground 

£ajt.  571.     or  soil,  has  such  a  possessory  property,  that  if  one  kill 

the  game  (though  he  does  not  enter)  he  shall  have  an 

action  of  trespass  for  entering  his  ground  (d),  and  shall 

recover  damages  £br  the  thing  killed  (e).    If  a  man  put 

up  a  hare  in  ny  ground^  and  fdlow  it,  and  kill  it  ia 

the  ground  of  J.  S.  yet  I  nay  take  it.    If  a  man  has  a 

market  and  right  of  toll,  and  another  disturb  people 

coming  to  the  market,  it  is  uncertain  whether  any 

goods  may  be  sold,  and  conaequently  no  ill,  yetforthe 

possibility  of  sale  1  may  ^re  an  action.    A  man  ought 

not  so  to  use  that  which  is  his  own  as  to  huit  the  pro- 

peity  of  another.    Whenever  there  is  malice  and  da- 


(«)  See  the  several  objections  taken  in  this  case^S.  C  Holti  17* 
ib)  1  Jones,  440.    1  Vent.  Ii2. 
(c)  Fitz.  N.  B.  86, 37.    SLer.Mf. 

(e)  18  Hen.  8.  pL  10. 
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tnage,  a  msn  majr  have  an  action  on  the  case(ii).— J^2.2liI2I:. 
Haiiy  Chief  Justice,  said,  he  was  not  satisfied  with  this 
case. — It  is  agreed  on  all  hands,  that  while  the  ducks 
are  in  the  pond  the  plaintiff  has  a  property,  and  the 
defendant  was  a  wrong^doer  to  disturb  him ;  but  to  in* 
tend  that  he  entered,  or  that  he  came  upon  his  ground^ 
would  be  too  material  to  intend,  it  being  trespass.  But 
suppose  tlie  defendant  had  shot  in  his  own  ground^  if 
he  had  had  occasion  to  shoot,  it  would  have  been  one 
thing ;  but  to  shoot  on  purpose  to  damage  the  phiintiff 
is  another  thing,  and  a  wrong;  he  likened  it  to  the  case 
of  a  market  and  toll.  It  must  be  taken  as  it  is  found 
apm  the  record;  but  it  is  found  to  be  done  malitiondy 
and  so  it  appeared  upon  the  eyidence. — Pawetty  Justice. 
Every  one  has  a  property  of  things  ferae  naturae  ratione 
soli.  A  man  may  have  a  free  warren  in  another  man's 
soil,  which  he  has  ratione  priyilegii,  and  not  soli,  for 
one  man  may  have  a  privilege  in  another  man's  free- 
hold. A  man  may  have  such  a  property  in  hares,  as  if 
he  put  it  up  in  his  ground,  and  course  and  kill  it  in 
another  man's  ground,  still  the  original  property  is  in 
him,  and  the  coursing  is  a  continuance  of  this  property. 
As  this  case  is,  the  defendant  has  done  an  injury  to 
the  plaintiff's  property ;  for  by  frightening  them  away 
you  hare  destroyed  his  property. — Powys  and  OoMy 
JoBtices,  to  the  same  intent.  A  man  may  lawfully 
shoot  in  his  own  ground,  as  to  kill  venison,  &c.  but  not 
to  destroy  maliciously  the  property  of  another.  Ad« 
jommed,  and  to  stand  in  the  paper  until  next  Term  ((). 

(a)3Kcb.755.andl  Vent.  348.  ^^       ^    ^ 

(6)  In  Trinity  Term,  6  Anne,  Holt,  Chief  Justice,  dehyered  the  optnion  of 

tbe  Court,  S.  C.  11  Mod.  p.  180.  and  judgment  was  given  for  th»  plainiilf,  S.  C. 

Holt,  so. 


Keehle  v.  HickeringiU.    1 1  Mod.  Rep.  p.  130.        A.  D.  irea, 
HoU,  Chief  Justice,  deUvercd  the  judgment  of  theA  decoy  mr 
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A.  D.  If 08.  Court.  The  declaration  is,  that  the  plaintiff  was  law- 
^jp"^^^»^full7  possessed  of  a  close  of  land,  and  a  decoy  therein ; 
trade,  and  and  that  the  defendant  knowing  it,  and  intending  to  de- 
thcrefore  an     j^^  j^j^^  ^f  ^^^^  b^^^g^  thereof,   and  to  hinder  the 

acrion  OD  tnc  *^  ^  , 

case  will  lieducks  from  coming  to  the  decoy,  did,  on  divers  times, 
douslVpre-  shoot  off  and  discharge  guns,  &c.  maliciously ;  and  a 
venting  the  yerdict  is  found  for  the  plaintiff. 

wild  diidm 

from  coming  First,  This  decoy  is  a  benefit  to  the  plaintiff,  and  in 
?r!^!  -^  w**?i'  nature  of  a  trade ;  and  there  is  the  same  reason  thai 

o.C  11  Mod.  /.      t       J  r. 

73  s.  C.  3  he  should  be  repaired  in  damages  for  his  decoy,  as  for 
^^^^l^-^j^^^^-any  other  trade.  It  is  true,  there  may  be  a  damnum 
19.  sine  injuria  (a).    If  a  man  set  up  the  same  trade  as  mine 

in  tlie  same  town,  this  is  a  damage  to  me,  but  it  is  sine 
injuri&;  for  it  is  lawful  for  him  to  set  up  the  same 
trade  if  he  please  (&).  But  this  action  is  brought  for 
disturbing  the  wild-ducks  coming  to  his  decoy,  and  so 
is  in  the  nature  of  disturbing  him  from  exercising  bis 
trade ;  and  therefore  he  need  not  set  forth  how  many 
ducks,  which  was  the  exception  taken  at  the  bar  (c). 
Also  this  is  not  like  Playter's  Case(d)y  which  was  pisces 
suos  cepit,  and  did  not  say  how  many,  nor  of  what 
nature.  For  in  this  case  it  was  impossible  to  say  how 
many,  because  the  action  is  brought  for  disturbing  them 
coming  only  to  his  decoy. 

Secondly,  The  Statute  95  Hen.  8.  c.  17.  enumerates 
what  is  wild-fowl ;  so  that  the  law  takes  notice  of  wild- 
fowl,  and  shews  what  it  is ;  and  we  must  take  notice  of 
it  too,  or  else  how  can  we  obey  this  law. 

Thirdly,  There  is  a  diflerence  between  this  case  and 
that  of  franchises  ;  for  if  I  have  a  fair,  market,  ferry,  or 
the  like,  granted  to  me,  no  man  else  shall  use  another  to 
my  damage ;  for  these  are  of  a  public  nature,  and  divers 
persons  besides  the  grantee  have  an  interest  in  them  ; 

(a)  Year  Book,  1 1  Hen.  4.  pi.  44  or  47. 
{b)  Year  Book,  23.  or  19  Edw.3.  fo.  18. 
(c)  See  Cro.  Jac.  123.  ISO.    Owen,  109. 
(<05Co.35. 
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aod  if  I  do  not  repair  my  ferrj,  &c.  I  am  indictable ;  A.  D.  I70g^ 
and  therefore  no  man  shall  (erect  and)  use  another 
ienjy  Sec,  to  my  damage.    But  any  man  may  freely 
use  a  private  franchise,  as  a  pork,  warren,  vay,  &c« 

Fourthly,  This  case  is  not  like  Flayter's  Case,  about 
taking  fish  out  of  a  .pond,  &c» ;  for  in  that  it  was  tres* 
pass  to  have  damage  for  the  thing  taken ;  and  there- 
fore it  was  necessary  to  set  out  how  many,  and  of  what 
nature*  But  this  action  is  trespass  on  the  case,  to  have 
a  recompence  for  a  consequential  damage  or  injury  ; 
and  IS  for  hindering  me  from  exercising  my  private 
right ;  for  those  ducks  might  have  come  to  my  decoy 
to  my  benefit,  which  were  here  hindered,  to  my  damage, 
&c.  And  according  to  this  he  cited  a  case  in  one  of  the 
Year  Books,  where  an  action  was  brought  by  the 
owner  of  a  market,  for  hindering  horses  being  brought 
to  the  market,  and  adjudged  that  it  wHl  lay,  though 
it  did  not  appear  in  certain  that  anybody  would  have 
brought  them.  And  so  where  a  person  is  hindered 
from  going  to  a  &ir,  market,  &c.  for  it  is  injurious  to 
hinder  a  man  from  going  where  he  has  a  right  to  go  (a). 
Judgment  was  given  for  the  plaintiff  (b). 

(a)  Quzre,  If  not  so  where  one  is  hindered  from  doing  what  he  has  a  right  to 
doy  though  no  special  damage. 
(6)  SeeS.C.HoIt,SO. 

Domina  Regina  t?.  Jennings^     1  Salkeldy  p.  38S.       A.D.  1709# 
Sir  James  Montague  moved  to  quash  a  convictionpas  and  4 
of  decr-stealing  on  3  and  4  W.  and  M.  taken  by  a^^gjijf;^ 
justice  who  entered  into  a  glover's  house,  and,  *  finding  dtefs  skin 
ade^-skin,  asked  him  how  he  came  by  it ;  the  gloT^^^^ctedT  Rep. 
said  he  bought  it  of  J.  S.  who  not  giving   a  goodA.  ^.  ns, 
account  of  himself,  was  convicted.    And  the  Court 
held,  that  the  justice  might  entef  and  convict  the  per- 
son that  sold  it ;  for  the  statute  might  be  easily  evaded, 
if  the  deer-stealer  could  discharge  himself  by  a  sale  (a), 
(a)  The  5th  section  of  Stat.  16  Geo.  3.  c.  30.  (which  repeals  the  act  of  4th  W. 
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A.D.  t7H.         Hit  Queen  v.  Maihewt.    10  Mod.  Rep.  p.  SiS. 
A  coDviciion     (ptib  was  a  conyiction  upon  the  Statute  of  4  and  S 
c  14.  for  kill' Anae,  c.  14.  for  the  presenration  of  the  game.    Twa 
ioggame,      exceptions  were  taken:  First,  That  the  charge  tettii^ 

must  nei»a-  *^  >  o  «» 

lively  sute    forth  that  the  defendant  MaAhews,  not  being  a  person 

foM*S5-^«>  and  so^qualified, and  enumerating  dUtinctly  these- 

uoned  in  the  yeral  quattfications  in  the  statute  83  and  83  Car.  8. 

Car!"2.  c  85.  ^*  ^*  ^^^  ^  preservation  of  tbegame,.  omitted  a  new 

qualification^  allowed  by  this  act,   ois.  that  he  was 

not  a  person  authorised  by  a  lord  or  lady  of  a  manor 

to  kill  game  for  their  use.^    The  Court  was  of  opinion, 

that  had  it  been  laid  generally  thus,  ^^  that  he,  not 

being  a  person  qualified  according  to  law,*'  it  had  been 

enough ;  but  the  qualifications  being  distinctly  and  sever*^ 

ally  mentioned,  the  omission  of  one  is  fatal  (ii)» 

A  person  can-     Secondly,  That  the  person  was  here  diarged  with  so 

victed  on  4    many  five  pounds  as  he  killed  hares  in  the  same  day, 

and  5  Anne,  whereas  the  offence  in  the  Statute  was  the  keeping  of 

than  one  pe-  dogs^  engines,  &c.  not  killing  hares.    The  Court  was 

ft^lis  da  ****  ^  opinion,  that  the  offence  for  which  the  statute  gave 

the  forfeiture,  was  the  keeping  of  dogs  and  engines, 

not  killing  the  hares.     If  a  man  not  qualifBect  go  »  hunt* 

ing  and  kiU  never  so  many  hares  upon  the  same  day,  he 

would  forfeit  bot  one  five  pounds,  for  it  is  but  one* 

offence.     Bui  if  a  man  keep  dogs,  and  go  a  hunting 

several  days,  and  kill  hares  ;    if  it  h&d  been  thus  laid, 

^<  that  he,  on  such  a  day^  kept  dogs  and  killed^  &c." 

fl(tid  M.  and  divers  other  acts  concerning  deer-stealta^  and  makes  other  provisions 
respecting  that  offence)  expressly  includes  thiscase,  and  requites  the  skin  to  be 
traced  from  hand  to  hand  to  the  first  possessor. 

(a)  It  h  now  fully  established,  that  this  general  mode  of  stating  the  want  of 
the  qualifications  mentioned  in*  these  statutes  is  not  suftcient,.  Rex  ▼•Marriott^ 
1  Sliu.  6e«  Hex  V.  John  Hilly  Ld.  iUvm»  1415.  and  thai  in  a  conviction  oa 
these  statutes  the  qualifications  mnst  be  all  negatively  set  out.  Rei  v.  Jarvis, 
1  Burr.  148.  Res  v,  Wheatman,  DoucK  SSl.  But  a  general  averment  that 
the  defendant  was  not  qualified  is  sufiScient  in  an  acuon.  Bluet  Qui  Tarn  v« 
Nead,  Corny.  Rep.  625.  and  in  a  conviction  on  statutes  where  the  informer 
need  not  negarive  any  of  the  exceptions*  if  he  negative  sosse  of  them  only ^yel 
the  conviction  is  good,  Rex  v«  Hall,  1  Term  Rep.  820. 
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«iid  then  again  such  a  day ;  bj  laying  it  thna  s^ve*  A.D.  in<> 
^nlly,  the  offence  is  severed,  and  he  shall  forfeit  fire 
pounds  for  each  offence (b).    Adjonmator. 

(h)  See  Rex  .▼.  Gage,  Stra.  540.    Crepps  v.  Durden,  Cowp.  640. 

Domina  Regina  v.  Green.     Gilbert y  p.  231. 
Green  was  brought  up  by  Habeas  Corpus,  and  upon  -,        tm    t 
the  return  it  appeared  that  he  T^as  convicted  for  cours-  surGame 
ing,  not  being  qualified,  contrary  to  the  Game  Act ;  that  of^diltJeTs  "* 
the  justice  issued  his  warrant  for  levying  the  fine,  till  he  should 
whereupon  there  was  a  return  of  no  distress,  and  then^^yju^^J^ 
Jie  was  committed  to  the  House  of  Correction  till  ^^^^^^7*, 
should  be  diseharged  by  due  course  of  law.—Scrgeant  An.  c.ii. 
Commins  took  an  exception  to  the   warrant,   that  it^^u^l^ye 
ought  to  have  been  for  three  months  certain  according  Ad.  c.  95. 
to  the  Statute,  and  not  till  he  should  be  discharged, 
•Ac.  To  which  it  was  answered  by  Sergeant  PratLy  and 
Mr.  Darnel^  that  though  the  words  of  the  Statute  were  so, 
yet  this  form  was  more  proper  in  the  warrant  of  thai 
upon  payment  of  the  5/.  and  on  application  to  a  jus- 
-iice  of  peace  he   might   be  discharged  at  any  time 
within  the  three  moi^hs,  and  if  he  did  not,  yet  he  must 
be  discharged  at  the  end  of  the  three  months ;   this 
form  being  made  certain  by  reference  io  the  direction 
of  ageneral  law«     But  the  Court  held  that  when  an  when  a  sta- 

net  of  parliament  says  a  man  shall  be  imprisoned  for  a  !"^  directs 

^  J  *  impnson- 

precise  time,  the  commitment  must  be  expressly  for  ment  for  a 
ihait  itime^  that  the  gaoler  may  know  how  long  exactly  SJ^  wmnl?i!' 
W  keep  him,  and  when  it  is  expired  he  is  forthwith  to  ment  must 
discbarge  him  without  applying  to  a  justice  of  peace  ;  ^^P*^^' '  * 
and  for  this  Et/re^  Justice,  cited  cases.     Rex  v.  Bracy,  After  con^ 
Mich.  8  W.  3.    Doctor  GreenvePs  Case,  Pas.  9  W.  3.  yX,^;'|,;i'^ 
Hollingshead's  Case,  Hill.  1  Annae,  they  held  also  tliatdistresHjiig. 
4he  defendant  could  not  have  redeemed  himself  by  pay-  dj^har^'e'"^ 
ing  the  fine  after  committment,  for  that  the  nature  of  the  P't^ing  t^ 
panishment  was  then  altered  by  express  words  of  the '^^ 
Statute^  and  the  justices  had^executed  their  authority, 


oa 
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A.  D.  int.  and  had  no  power  to  take  the  money.  Upon  thia 
firalt  in  the  commitment  the  defendant  was  discharged. 
^^Parkery  Chief  Justice,  said,  the  merits  of  the  case 
appeared  to  him  very  extraordinary,  cm  granttog  the 
Habeas  Corpus  the  defendant  went  a  sporting  with  a 
gentleman  of  300/.  per  annum,  to  take  care  of  his  dogs, 
that  such  persons  ought  to  be  taken  as  servants,  and  the 
justices  should  not  commit  in  that  case. 

Regina  v.  Simpson.    Gilbert ^  p.  S88. 
fo^  dee -^'*       Mr.  Ager  moved  to  quash  a  conviction  for  decr- 
stealiue  on  3  stealing  on  3  and  4  W.  and  M.  c.  10.  and  took  the  fol- 

aud  4  W.  &   1      .  .  • 

M.c  ioMod.*<>^*ng  exceptions. 

S48  341. 378.  1.  That  the  information  was  too  general,  the  feet  be- 
ing  alledged  on  no  particular  day,  but  between  the  last 
of  July  and  the  sixth  of  August,  during  which  time 
there  might  be  two  owners  of  the  park,  and  consequently 
it  would  be  impossible  to  know  how  to  distribute  the 
penalty,  one  third  whereof  is  to  the  owner  ;  besides  it 
would  put  great  difficulties  on  the  defendant  in  making 
his  defence,  for  if  they  may  take  a  latitude  for  six  days, 
they  may  as  well  do  it  for  so  many  months,  and  so  on ;  if 
the  defendant  has  release,  and  that  be  dated  within  the 
period,  how  can  he  plead  that,  fo  as  to  appear  to  be 
after  the  ofience ;  the  like  difficulty  will  be  in  case  of  a 
pardon. 

2.  The  offence  ought  to  be  laid  to  be  ccmimitted 
Toluntari^,  for  there  may  be  an  unlawful  killing,  and 
yet  if  it  be  not  voluntary  nor  maliciously  not  within  the 
act. 

3.  This  is  a  conviction  upon  default  of  appeanmce, 
and  no  process  is  issued  against  him,  but  only  allowed 
that  he  had  notice,  the  justices  cannot  convict  on  de* 
feult,  for  no  such  power  is  given  by  the  Statute,  but  the 
words  imply  the  contrary,  for  the  conviction  is  to  be 
before  a  justice  of  the  county  where  the  feet  ft  conmiitled 

S 
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or  the  party  apprehended. — Mr.  Lutwyche^  contra;  A. P.  1719. 
As  to  the  first,  that  -was  ovemiled  in  case  of  The 
King  T.  Chandler,  Hil.  11  W.  3.  it  is  agreeable  to  the 
proceedings  in  other  cases.  Informations  in  the  Ex- 
chequer are  so  laid^  and  in  trespass  where  a  continnando 
is  not  proper  the  manner  is,  that  between  such  a  day 
and  such  a  day  he  did  the  trespasis,  otherwise  he  could 
not  give  eyidence  of  more  than  one  day,  and  no  incon- 
yenience  can  arise  from  this,  for  in  case  ofa  release  (which 
can  only  dbcharge  the  owner's  part  of  the  penalty,  and 
not  the  crime)  the  justice  will  inquire  of  the  time  of  the 
offence,  and  of  the  release ;  so  in  case  of  a  pardon. 

3«  Nooccasionfor  Yoluntarid,  it  is  laid  in  the  words 
of  tbe  act  illicit^,  and  concludes  Contra  formam  Statuti, 
which  could  not  be,  if  an  involuntary  killing. 

3m  Process  not  necessary,  the  Statute  directs  neither 
process  nor  notice ;  but  the  Court  haye  required  the 
latter  as  agreeable  to  natural  justice,  but  it  is  alledged 
in  this  case,  that  if  the  appearance  of  the  party  be  made 
necessary,  the  Statute  wUl  be  wholly  eluded,  no  power 
given,  by  the   Statute  to   issue  a  warrant. — Parser,  9"*^*' ^*^^ 

,  thcr  justtces 

Chief  Justice.     There  is  no  reason  for  laying  the  charge  can  convict 

farther  than  the  words  of  the  act.     If  the  killing  were '"  ^^^^^  °^ 

°  appearance^ 

in  voluntary,  that  must  come  upon  evidence  by  way  of  without  ex- 
defence.    The  issue  of  a  process  seems  to  be  within  the  g^ycn^^the 
same  reason  as  notice,  for  that  was  only  that  the  party  sutute. 
might  have  an  opportunity  of  being  heard,  and  the 
words  of  this  act,  which  direct  the  conviction  to  be 
before  a  justice  of  the  county  where  he  is  apprehended, 
seem  to  import  that  they  cannot  proceed  in  his  absence, 
bat  must  bring  him  in. — Eyre^  Justice.    A  power  to 
'issue  a  warrant  will  be  incident  to  his  jurisdiction.   I  do 
not  see  any  thing  in  this  act  to  convict  upon  de&ult,  and 
regularly  that  cannot  be  done  in  any  case,-  for  a  witness 
cannot  be  examined  before  some  issue  be  joined.    There 
is  a  difer^Dce  in  these  laws ;  the  Act  of  Excise  gives  an 
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A.D.  17H.  express  power  to  proceed  on  appearance  or  oontempty 
which  is  an  argument  that  where  that  is  not  done  the 
justices  cannot  proceed  in  that  manner. — J.  Powy^y 
Justice,  semble  accoutre :  Because  the  Statute  intended 
a  summary  proceeding,  which  would  be  defeated  by 
the  construction.    Adjoumatur  to  next  Trinity  Term. 

Domina  Regina  v.  King  Sf  oT.     1  Salkeldj  p.  182. 
ResfMctivel/      A  conviction  for  deer-stealing  was  removed  against 
tute  makes    ^*  ^^^  ^*  wherein  judgment  was  given  that  each  should 
the  forfeiture  forfeit  30/.  and  it  was  objected  that  there  ought  to  be 

several  upon 

each  oflfenrler.  but  one  90/.  forfeited  :  Sed  non  aUocatur,  for  the  words 
Trein.336.  ^[  t|j^  ^^  ^re,  that  they  shall  respectively  forfeit  30/. 
Cro.  £1.  480.  Mo.  453.  Noy,  60.  And  this  penalty 
is  not  in  nature  of  a  satisfaction  to  the  party  grieved, 
but  a  punishment  on  the  offender ;  and  crimes  are  seve- 
ral, though  debts  be  joint  (a),  which  per  Powell  dis* 
tinguishes  this  from  the  case  of  Partridge  and  Naylor  ia 
Cro.  El.  480.  and  Noy,  62. 

(a)  The  principle  to  be  attended  to  in  cases  of  this  nature  is  stated  as  fol- 
lows, by  Lord  Mansfield,  in  Rex  v.  Clarke,  Cowp.  610.  612.  "  Where  the 
offence  is  in  its  nature  single,  and  cannot  be  severer],  tliere  the  penalty 
shall  be  also  single;  because,  though  several  perbons  may  join  in  committing 
it,  it  still  constitutes  but  one  offence.  But  where  the  offence  is  in  its  nature 
several,  and  where  every  person  concerned,  may  be  separately  guilty  of  it, 
there  each  offi^nder  is  separately  liable  to  the  penalty,  because  the  crime  of 
each  is  distinct  from  the  offence  of  the  oiheih,  and  each  i«  punishable  for  his 
own  crime."    Vide  Rtx  v.  Bleasdale  and  another,  4  T.  R.  809. 

A*  D.  1714.  Begina  V,  Cobbold.     Gilbertfp.  111. 

Certiorari  be-     Qn  a  certiorari  was  returned,  a  conviction  upon  the 

lore  justices 

of  peace  on    Stat.  5  An.  c*  14.  for  preservation  of  the  game. — Mr. 

*^*^*cd^^^*'^^*^'*'  took  an  exception  to  it,  that  the  same  person 
cause  the  was  both  the  informer  and  witness.  The  act  runs,  that 
SSTtfTe^*^  if  any  person  not  qualified  be  convicted  before  a  jus- 
informer  and  tice  of  the  peace,  on  the  oath  of  one  or  more  cre- 
lO^Mod  193.  ^^^^^  witnesses,  he  shall  forfeit  5/.  one  mmety  to  be 
paid  to  the  infomier,  the  other  to  the  poor  of  the  parish 
where  thie  offence  was  committed.    He  insisted  that  the 


APPENDIX,  1015 

informer  oould  not  be  a  witness,  because  be  has  an  in*  A.  D.  1714. 
terest  in  the  forfeiture,  which  afler  information  cannot 
be  pardoned,    3  Inst.  194.     That  at  common  law  the  Evidence  at 
evidence  of  a  party  interested  should  never  be  admitted ;  ^°*"^^"  ^^* 
as  on  an  information  for  usury,  the  party  shall  iiever 
be  a  witness,  because  it  is  to  avoid  his  own  contract ; 
so  in  forgery,  Itegina  v.  Whiting,   Mich.  10  W.  3. 
apad  Guildhall;  the  case  was,  the  mother  gave  her  son 
a  note  for  5/.  and  he  slid  in  a  cypher,  and  made  it  50/. 
and  it  was  held  the  mother  could  not  be  a  witness,  be* 
caose  it  was  to  defeat  her  own  note.     That  this  is  aTrialsms 
strong  case,  the  trial  here  is  in  a  summary  way,  not  by '"'"i^&ry 
jury,  but  only  per  testes  to  a  judge,  who  is  supposed  tion'ofcomi 
wholly  ignorant  of  the  cause ;  ergo  the  witnesses  should  "*****  '**^' 
be  less  liable  to  exception,  it  is  a  trial  in  the  forms  of 
the  civil  law,  where  regularly  two  witnesses  are  re- 
quired, Testimonium  unius  semiplena*  facit  probatio* 
nem,  and  the  father  is  not  allowed  to  be  witness  for  his 
son,  and  vice  versd.     If  this  prevail,  less  credit  will 
tuflfoe  £x  a  witness  in  such  trial,  than  in  a  trial  by  the 
common  Uw.     That  the  Statute  not  only  requires  ag^^^p^j^^^^^ 
witness  but  a  credible  one,  t .  e.  exccptione  major,  there  witnesses. 
are  two  exceptions  to  witnesses,  such  as  entirely  destroy 
hisiestimonyand  prevent  his  being  a  witness;  Secondly, 
such  as  only  diminish  the  credit  of  his  testimony.     The 
exceptions  in  this  case  would  destroy  his  testimony, 
and  prevent  his  being  a  witness  ;  a  fortiori  he  cannot  be 
a  credibbs  witness.     There  are  some  cases  where  the  in-  wheie  a 
former  shall  be  allowed  a  witness  from  the  necessity  of  party  ini©- 
the  thing,  as  in  robbery  or  rape,  and  necessitas  derimlt  i^^  »  witness. 
4N1U8  probandi ;  but  here  it  is  not  necessary,  for  he  may 
aet  up  any  body  to  be  an  informer. 

First  objection.  That  this  would  discourage  prose- 
cutions, for  a  man  will  not  be  at  the  trouble  to  cause 
an  information  to  be  made,  unless  he  may  have  part  of 
the  penalty*    Answer,  Men  nxe  presumed  to  love  the 
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A>P.  t7l4»  laws  of  their  countrj,  and  the  execution  of  them,  it  is 
pro  bono  publico^  in  which  they  arc  included. 

5  Mod.  114*  Second  objection,  The  resolution  of  all  the  judges 
(except  Saunders  and  Raymond)  in  Sergeants-Inn-Hall, 
upon  39  Car.  9.  c.  1.  against  conventiclesy  that  the  in- 
former is  a  lawful  witness,  notwithstanding  part  of  the 
penalty  to  be  given  him  by  the  act.  9  Jones,  933.  To 
that  he  opposed  the  opinion  of  this  court,  in  the  Queen 
v.  Shipley,  Mich.  4  Anne,  n.  84.  which  was  an  infor- 
mation for  keeping  a  still  and  distilling  low  wines,  and 
it  was  quashed  because  the  same  person  appeared  to  be 
both  the  informer  and  witness;  to  that  he  also  opposed 
the  common  law  of  England,  the  laws  of  all  nations, 
and  the  universal  rule  of  justice  which  agree  in  this, 
that  a  man  cannot  be  his  own  witness  any  more  than 
his  own  judge.  Upon  this  single  exception  the  convic- 
tion was  quashed. 

Jlegina  v.AUentfi/  et  al\     Gilbert fp,  190. 
Conviction        Exception  was  taken  to  a  conviction  for  deer-steal* 
iag  quashed.  *"&>  ^^^^  »*  ^^  ^"^7  alledged,  that  the  defendant  killed 
it  in  a  park,  without  adding  where  deers  used  to  be 
kept.     Quashed  per  Cur.  for  that  reason. 

Another  quashed  because  the  verbs  in  the  pretertense 
informavit,  &c. 


2%c  2ucen  v.  Simpson.     10  Mod.  Rep.  p.  S48. 
In  an  infor-     This  was  a  convicti<Ki  of  deer-stealing,  before  justices 
^^^statnte^^f  ^'^^  peace,  upon  the  Statute  3  and  4  Will,  and  Mary, 
It  is  sufficient  c.  10.  («).     The  exceptions  taken  were  : 

to  lay  the  of-      •-,.        ^„  .      .  * 

fence  as  com-     **  i^st,  1  bat  no  certam  time  was  laid  for  the  commission 

mitted  be-    of  the  offence,  but  only  that  between  such  a  time  and 

iween  sucn  a       ,         . 

thne  and       such  a  time  the  defendant  did  steal  unum  cervum.     In 

such  a  lime  answer  it  was  said,  that  it  had  been  taken  in  the  case  of 
(a)  See  16  Geo.S.c.  SO.  and  1  vol  Hawk,  P. C.  7th  edit. page  Sn  to  38S. 
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The  King  v.  Chandler  (a),  and  there  over-ruled  ;  and  A.  D.  1714, 
that  it  was  the  constant  course  of  informations,  in  the 
court  of  exchequer,  to  set  forth  the  time  in  the  manner 
it  is  here  done. 

Secondly,  That  the  conviction  was  behind  his  back,  An  inform»- 
and  without  hearing  him.     Indeed  he  was  summoned.  ^1?"  ^^^^ , 

^  .  shew  thattbe 

but  the  act  gives  no  manner  of  authority  to  proceed  by  party  wa§ 

way  of  summons.     To  this  exception  it  was  answered,  s"™monc<L 

that  no  way  of  proceeding  whatsoever  was  directed  by 

the  act ;  that  therefore  the  act  being  silent  in  this  point, 

it  must  be  left  to  the  discretion  of  the  justices ;  and 

that  the  way  of  proceeding  by  summons,  was  a  way 

very  consonant  to  reason  and  justice,  inasmuch  as  it 

gives  the  defendant  time  and  opportunity  to  make  his 

defence ;  that  the  want  of  summons  has  been  objected 

even  in  cases  upon  acts  of  parliament,  that  did  not 

direct  the  proceedings  to  be  by  way  of  summons  ;  as  in 

the  case  of  The  Queen  v.  Peach  (b).    This  was  inforced 

by  precedents,  where^  upon  this  very  act  of  parliament 

the  proceedings  had  been  by  summons. 

Thirdly,  The  summons  is  insufficient,  supposing  the  A  summons 
justices  could  proceed  in  that  way  ;  for  he  is  summoned  B.ts  suffi-^^ 
to  appear  at  Bolton,  which  must  be  understood  to  be  acieat 
viU  ;  and  then  how  should  the  defendant  know  the  house 
where  the  justices  will  be  ?    To  this  exception  taken 
against  the  summons  itself,  viz.  the  uncertainty  of  the 
time,  and  place,  when  and  where  the  detendant  was 
sunuDoned  to  appear,  it  was  answered,  that  tiliis  objec* 
tion  supposes  very  great  absurdities ;  as  first,  that  the 
defendant  cannot  find  the  justice  out ;  secondly,  that 
the  justice  should  come  at  an  unreasonable  hour,  &c. 

Fourthly,  It  is  to  appear  such  a  day,  but  not  what  The  sum- 
time  of  the  day.     Perhaps  the  justices  came  at  five  ||Jj^t°specify 

(^ajl  Ld  Raym.  581.  Salk.  378.  See  also  10  Mod.  248.  and  Boscawen  on 
Convictions,  23, 24. 

(b)  See  Rex  v.  Venables,  Ld.  Ray.  1405.  Stra.  630.  Rex  v.  Dyer,  Salk.  181. 
Boscawen  on  Conv.  53  to  57. 
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A.  D.  1714,  o^dock  in  the  morning,  and  the  defendant  not  bein|^ 
^e  time  of  ^^^  thetiy  was  conyictod,  though  he  came  afterwards. 
To  this  exception  it  was  answered,  that  the  letum, 
which  must  be  taken  for  true,  js  an  answer  to  the  ob« 
jection.  For  the  return  is,  that  the  defendant  licit  de* 
bitisummonilus  ad  hoc  tempus  et  hunc  locum,  did  not 
appear ;  so  that  at  wbaterer  time  or  (dace  he  was  con* 
Tided,  it  must  be  now  taken  for  true,  that  he  was  sum- 
moned  to  appear  at  that  time  and  place. 
What  evH      *  Fifthly,  Though^  in  the  information  the  oflfence  may 

^toct  is        i^  g|^^  ^  5g  committed  between  such  a  time  and  such 

tutficient  in 

a  penal  infbr-  a  time,  yet  the  proof  ought  to  be  certain.    Now  the 

matton.  ^^^  j^  ^^^  more,  than  that  the  defendant  did,  within 
cnch  a  time  and  such  a  time,  steal  unum  oervum  ;  so 
that  the  time  is  left  as  uncertain  in  the  evidence  as  in 
the  information ;  and  then  non  constat  that  the  eyidenoe 
relates  to  the  same  deer ;  it  should  baye  been  cervum  in 
snformaiione  praedict.  mentionat.  As  to  this  objection, 
wz.  want  of  certainty  in  the  proof,  it  was  answered, 
that  it  was  next  to  impossible  for  the  witness  to  be  aUe 
to  swear  to  the  yery  day,  and  it  is  not  to  be  intended 
that  there  were  more  deer  stolen  than  one. — Parker^ 
Chief  Justice.  It  is  more  agreeable  to  the  course  of 
the  common  law  that  he  should  be  summoned.  There 
is  nothing  in  the  objection  as  to  the  eyidence.  Time 
must  be  taken  to  look  into  the  precedents. — Eyre, 
Justice.  As  to  the  objection,  that  the  time  should  have 
been  set  forth  with  more  certainty,  than  that  <<  between 
such  a  time  and  such  a  time,  &c."  that  hashes  suffi- 
ciently settled  in  Chandler's  Case  (a)  to  be  well  enough. 
It  is  true,  that  the  ad  hoc  tempus  et  hunc  locum  cannot 
be  confined  to  a  particular  hour  or  place ;  but  then  it  is 

Balk.  378.  not  to  be  supposed  but  that  a  magistrate  will  administer 
justice  with  integrity ;  and  it  is  the  duty  of  the  party 
summoned  to  attend  his  time  and  place.    In  informal 

(a)  Ld.  Ray.  681 
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tioQS  and  indictments,  no  jutd^ment  can  be  given,  Ulnless  A,  D,i7ii^ 

the  defisndant  appears.     The  defendant  may  indeed 

have  judgment  of  oatlawrj  passed  against  him ;  but 

that  is  for  bis  contempt  in  not  appearing.    And  if  the 

judges  of  superior  courts  cannot  proceed  tcf  judgment^ 

unless  the  defendant  appears ;  k  fortiori  justices  of  peace 

cannot.    Some  acts  of  parliament  indeed  give  justices 

of  peace  a  power  of  proceeding  upon  default:  but  ex« 

cqptio  probat  regulam  in  lebus  non  e%ceptis.     It  seems 

to  me,  therefore,  that  he  should  have  been  apprehended 

by  wanaiit.-^Pooy5,  junior*    The  design  of  the  act 

of  parliament  is  to  give  a  sumraary  way  of  proceedings 

The  defendant  has  been  summoned,  which  surely  19 

sufficient;  for  it  would  be  absurd  that  he  shall  take  ad* 

vantage  of  his  own  contempt.    Adjoumatur.  (a) 

(m)  This  case  was  argued  a  second  time  in  Michaelmas  Tetniy  8  Geo«  !•' 
10  Mod.  S4i.  and  in  Hilary  Term  Mowiagy  Parker,  Chief  Justice^  delivered  th» 
resolution  of  the  Court,  that  the  conviction  was  goodi    S.  C.  10  Mod.  378. 

The  Queen  v.  Green.    FarteBcue^  p.  874. 

On  return  of  Ha'  Cor'  on  commitment  upon  act  for  A  commit* 

killing  bares,  &c.  upon  conviction  for  hunting  against  ^tjonupomi 

that  act.     And  the  commitment  appeared  to  be,  until  P^aal  statute 
<m.«.      1.    1  «.i  -•  1.     ought  to  say 

he  should  be  discharged  by  due  course  of  law,  when  by  for  how  long. 

Ike  act  he  ought  to  be  committed  for  three  months.     Per 

C.  J.  Parkefy  and  Cur%  The  commitment  is  wrongs 

let  him  be  discharged,  for  he  is  now  committed  in  execu* 

tion,  which  is  his  punishment,  and  therefore  ought  to 

say  how  long,  for  he  is  not  to  pay  the5f*    By  due  course 

of  law,  per  Chief  Justice,  is  when  some  officer  has 

something  further  to  do,  but  here  it  is  a  determined  pu- 

nishment  for  such  a  time.    The  Queen  and  Bracy  was 

so^  a  oommitesent  per  commissioners  of  bankruptcy  in 

this  manner,  when  the  act  says  he  is  to  be  committed,  till 

be  be  examined ;  Dr.  Groenyelt's  Case,  Pasch.  9  W»  3. 

was  so,  when  commitment  should  have  been  till  he  pay 

bis  fine. 
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A.  T).  1714.  The  King  v.  Weston.    10  Mod.  Rep.  p.  279. 

Conviction        This  was  a  conviction  before  justices,  for  the  killincr 
nbbiu»        of  comes  in  a  warren  eDclosed.     It  was  moTed  to  quash 
this  conviction,  because  the  Statute  3  Jac.  1.  c.  13. 
which  relates  to  warrens  enclosed,  does  not  giye  this 
summarjr  way  of  prooeediug  by  conviction ;  and  the 
Statute  of  S3  Car.  8.  c.  85.  which  authorizes  that  way 
of  proceeding,  does  not  relate  to  warrens  enclosed.  The 
words  of  the  Statute  are  to  this  purpose :  ^^  Forasmuch 
aa  conies  are  destroyed  in  warrens  and  grounds  not  en- 
dosed,  by  reason  the  same  is  not  prohibited  by  the 
statutes  in  that  case  provided,  which  extend  only  to 
grounds  enclosed ;  therefore  it  is  enacted,  that  whoever 
shall  wrongfully  enter  into  any  warren  or  ground  law- 
fully used  for  keeping  of  rabbits,  though  the  same  be 
not  enclosed,''  &c.— The  C!ourt.    The  omviction  is  well 
warranted  by  99  Car.  2.  c.  25. ;  for  the  former  was  a 
partial,  this  a  universal  law;  <^  into  any  warren/'  Thit 
satisfies  the  preamble.    There  is  a  vast  difference  be- 
tween the  words  ^^  not  enclosed,''  and  ^^  though  not  en- 
closed ;"  the  former  are  restrictive,  but  not  the  latter. 
Unless  this  act  extends  to  warrens  enclosed,  they  would 
be  in  a  worse  case  than  those  not  enclosed ;  because  then 
an  offence  in  the  latter  would  be  punishable  by  the 
short  way  of  conviction  before  justices,  but  not  the 
former, 

A  second  objection  was,  that  the  summons  is  naught, 
for  want  of  time  given  to  the  party  to  make  his  defence. 
But  it  was  answered,  that  though  the  reason  of  summons 
and  giving  time  is  founded  on  natural  justice,  that  a 
person  may  have  an  opportunity  to  make  his  defence,- 
yet  this  conviction  being  founded  upon  confession  of 
the  party,  the  objection  vanishes. 

A.  D.  17 15.  ^*^  King  V.  Hawkins.     Fortescuey  p.  272. 

Difierence  ia     This  was  on  a  return  of  a  Ha'  Cor'^  that  the  defett* 
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dant  was  committed    for  backbearing   and  carryiog  A.  D.  1715, 

away  a  deer  out  of  the  forest ;  but  it  appeared  to  be  co^'^dfo  **** 

after  Gonyiction.    Objected  to  this  return  by  Pengelieyy  and  after 

that  it  does  not  say  it  was  unlawfully  taken  away,  be-  ^^^w^^^"** 

cause  it  might  be  with  consent  of  the  owner. — Chief 

Justice  Parker.    There  is  a  difference  in  the  return  of 

a  Ha'  Cor',  when  it  is  before  a  conviction,  and  when 

after  one ;  for  wher^  it  is  after  a  conviction,  you  need 

not  be  so  particular ;  it  ought  to  be  alledged  unlawfully 

if  before  a  conviction,  but  in  this  case  it  may  be  in  the 

conviction,  so  that  will  be  well  enough ;   now  taking 

away  a  deer,  though  not  killed,  is  within  the  act,  and 

it  cannot  receive  that  construction  of  being  taken  in 

toils,  for  it  is  taking  away  quite ;  if  it  had  said  taken 

away,  of  which  he  was  convicted,  that  might  have 

done. — Per  Chief  Justice.    Till  process  issues  in  order 

to  distrain,  he  cannot  have  corporal  punishment,  i.  e* 

without  the  return  of  the  officer  that  he  has  not  sufficient; 

as  to  the  truth  of  facts,  the  return  of  the  officer  is  the 

same  as  a  special  verdict  $  but  if  justice  of  peace  will 

not  believe  it,  upon  information  to  theccMitrary,  perhap» 

he  may  issue  another  warrant.    And  in  order  to  coma- 

at  these  facts  the  Court  ordered  to  brinor  up  the  defen* 

dant  another  day,  and  to  return  the  conviction. 


The  Sueen  V.  Simpson.     10  Mod.  p.  341.  A.  D,  ITis. 

This  was  a  case  that  had  long  been  depending  ;  and  If  a  defen- 


the  only  question  reserved  to  be  spoken  to  was,  Whe-  for'Jnaiion  on 
thcr,  upon  the  Statute  of  3  and  4  Will,  and  Mary,  a  penal  st». 
c.  10.  about  deer-stealing,  the  justices  of  peace  might  summonecC 
convict  the  offender  in  his  absence,  upon  his  default  tofn^'  neglect 

^TTi^    1       -ii_     •       to  appear,  the 

appear, bemg  duly  summoned?  or,  Whether  the  jus- justice  may 
tices  ought  not,  by  issuing  out  their  warrant  for  appJ^'examfiM  Uic 
hending  the  party,  to  have  compelled  him  to  appear  ?  case,  and  on 
—Reevesy  for  the  latter  side  of  the  question.     The  sta- P^^^^°  J^^ 
tute  being  silent  in  this  matter,  the  rules  of  common  convict  the 
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A.  t).  i7ifl.  law  cwght  to  be  pttnned  as  far  as  po8gibt j  they  em^ 
a  C.  1  Sess.  The  judgment  of  the  justtoes  in  this  case  is  final ;  and 
acbilb.W there  being  no  reexamination,  natural  justice  requiie» 
I'^S^-^that  the  justices  should  have  the  party  brought  before 
1546. 1405.  them,  if  possible.    The  Statute  S3  Hen.  8.  c.  80.  was 

lilk. ?8i.  ^^^  fi»*  ^^^^  ^^  fS^^^  *®®^®  ^^  a  man  to  bcf  tried  in 
s  Burr.  679.  his  absence ;  but  this  statute  was  held  to  be  by  OHise- 
quence  and  implication  repealed  by  the  Statute  I  and 
2  Philip  and  Mary,  c.  lO.^whereby  all  trials  are  left  io 
the  course  of  the  common  law  (a).  The  consequence 
of  a  conviction  upon  this  statute  is  very  penal,  viz.  for 
want  of  sufficient  distress  a  year's  imprisonment  and 
pillory.  The  subject*matter  of  this  statute  is  a  trespass 
at  common-law,  in  which  case  a  capias  lies ;  theirefore 
the  justices  here  ought  to  have  issued  out  their  warrant, 
wh  ich  is  their  capias.  There  are  no  words  in  this  statute 
that  give  justices  a  power  to  convict  without  appear- 
ance ;  if  they  haye  it  by  implication,  it  is  a  greater 
power  than  is  vested  in  the  judges  of  Westminster-HalU 
By  this  act  of  jNurliament  a  corporal  punishment  is  to 
be  inflicted ;  and  according  toihe  rules  of  common  law, 
where  the  judgm^st  is  to  be  corporal  punishment, 
judgment  camiot  be  given  tn  the  absence  of  the  ofiender. 
Even  in  attainders  by  parliament,  execution  cannot  be 
awaided  without  the  person  be  present,  and  asked,  wbe- 
ther  he  has  any  thing  to  say  why  judgment  should  not, 
&c.  But  the  very  statute  we  are  now  upon  plainly 
supposes  the  party  should  be  present ;  for  in  the  fourth 
section  power  is  given,  for  fear  the  offender  after  con* 
miction  should  escape,  to  the  constable,  other  officer,  or 
person  prosecuting,  to  detain ;  which  plainly  imports 
his  being  present.  It  is  observable  that  though  by  the 
statute  the  power  of  convicting  is  given  to  the  justices 
of  the  county  where  the  offisnce  is  committed ;  y^  in 

(d)  See  Sir  Wm.  Stauofor 4*8  Pleas  of  the  Crown,  9a  b. 
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case  the  party  fly,  and  is  appidiended  in  another  conn-  A,  D.  17  te^ 
ty,  then  this  power  is  devolved  to  the  justices  of  that 
county  where  the  party  is  taken,  purely  that  the  party 
may^  be  present  when  convicted.  ^  As  to  the  objection, 
that  this  construction  will  render  conviction  difficult, 
because  a  person  may  be  summoned  when  he  cannot  be 
taken,  the  answer  is,  that  if  a  summons  in  this  case  weie 
sufficient,  it  must  certainly  be  a  personal  summons; 
and  he  that  can  be  personally  summoned  may  be  taken. 
-^Forteseuty  Solicitor-general,  contra.    By  the  statute 
which  we  are  now  upon,  a  new  judge  and  a  new  way  of 
proceeding  is  established.    The  very  design  of  the 
statate  is  to  prevent  those  delays  that  attend  the  forms  of 
common  law  process.    The  proceedings  in  this  case, 
where  the  statute  is  silent  and  does  not  interpose,  are  to 
be  conducted  by  the  rules  of  natural  justice.    He  de» 
nied  the  rule  laid  down,  that  in  summary  proceedings 
the    raks  of  the  common  law  are  to   be  observed; 
especially  such  rules  as  would  directly  overturn  the  na* 
tare  i^  a  sunmiary  process,  and  make  it  more  prolix, 
&c.     If  this  act  of  parliament  had  not  intended  to 
have  pared  away  all  the  forms  of  common  law,  some  of 
the  proceedings  by  the  common  law  would  have  been 
taken  notice  of  by  the  act.     It  is  very  expressly  set 
forth  in  the  conviction  that  the  party  was  duly  sum* 
moned,  and  had  notice  to  appear  and  shew  cause  why 
he  should  not  be  convicted.    This  is  all  that. the  rules 
of  natural  justice  require ;  he  might  have  appeared  if 
he  pleaaed ;  and  surely  he  shall  not  take  advantage  of 
his  own  wrong,  or  else  it  will  be  in  the  power  of  any 
person  at  pleasure  to  avoid  being  convicted.    As  there 
are  no  words  in  the  act  of  parliament  that  give  a  justice 
of  peace  power  to  convict  in  the  absence  of  the  offender, 
ao  neither  are  there  any  words  in  the  act  that  make  his 
appearance  necessary.     If  therefore  the  act  of  parlia- 
ment is  silent,  and  may  be  expounded  either  way,  that 

[XX] 
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A.  p.  iTid,  expoftitioQ  ought  cartainlj  to  pievail  which  will  lendcf 
the  act  most  rfectual.  Thb  is  uot  to  be  considered  as 
a  criminal  proceeding,  but  a  civil  one  for  a  certain  sum 
of  money.  By  Baggers  Case  (a),  a  person  may  be  dis- 
franchised,  lose  his  freehold,  if,  when  duly  summoned, 
lie  will  not  appear ;  and  the  constant  practice  is  to  pro- 
ceed  to  disfranchisement,  in  the  absence,  &c.  if  the 
party,  being  duly  summoned,  refuse  to  app^.  Nay, 
this  point  was  carried  one  step  higher  in  Glide's  Care 
(4  J ;  for  it  is  there  held,  that  if  the  party  lire  out  of  the 
town  he  need  not  be  summoned ;  and  the  reason  is,  be- 
cause it  was  his  duty  to  attend. 

N.  B.  There  were  two  convictions;  and  in  one  of 
them  the  party,  before  conviction,  was  heard  by  his 
attorney :  therefore  it  was  observed  by  the  Solicitor-ge- 
neiaH  that  though,  strictly  speaking,  accordmg  to  the 
forms  of  law,  the  oflfender  could  not  make  an  attorney 
to  appear  for  him,  yet  in  this  case,  where  the  process  is 
of  a  summary  nature,  and  the  rules  of  natural  justice 
principally  to  be  regarded,  it  is  material,  that  any  person 
was  heard  in  his  behalf;  because  then  it  caraiot  be 
said,  that  the  person  was  condemned  unheard.    There 
is  no  case  or  authority  quoted  to  shew  that  the  justice 
has  a  power  to  apprehend.     It  is  tn^e,  that  where  an 
act  of  parliament  is  plain,  consequences  are  not  to  be 
regarded  (c) ;  for  that  would  be  to  assume  a  legislative 
authority.    But  where  an  act  of  parliament  is  doubtful, 
there  the  consequences  are  to  be  considered ;  and  care  is 
to  be  taken,  that  such  an  interpretation  be  not  put  upon 
the  act  as  will  quite  elude  the  force  of  it;  and  fliat  will 
be  the  case  here,  if  there  can  be  no  cobviction  but  upon 
the  appearance  of  the  party.    Whereas  no  inconve* 
aience,  no  breach  of  any  rules  of  natural  justice  attends 

(a)  11  Co.  gs. 

(b)  Trinity  Term,  4  Will,  and  Mary. 

(c)  Hob.  9r. 
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the  other  interpretation  of  the  Statute  5  and  6  Wfll.  and  A.  P.  17  ig, 
Marj,  c.  8S.  aboat  hackney-coaches,  "vehich  is  almost  a 
parallel  case ;    and  the  general  practice  of  the  com* 
missioners  there  is,  to  convict  without  appearance  upon 
a  summons. — Parker ^  Chief  Justice.    A  Court  maj, 
perhaps,  m  prudence,  not  care  to  give  judgment  in  the 
absence  of  the  party ;  but  I  see  no  reason  but  that  it 
may  be  done,  and  I  take  it  to  have  been  done  in  Maw« 
gridge's  Case  (a) .     Execution  cannot  indeed  be  awarded 
but  in  the  presence  of  the  party ;  but  that  depends  upon 
this  reason,  that  there  may  possibly  be  a  mistake  of  the 
person ;    or  some  other  reason  may  have  happened, 
subsequ^it  to  the  judgment,  why  execution  should  not 
be  awarded,  which  is  but  reasonable  the  party  should 
have  an  opportunity  io  insist  upon.    But  here,  bad  the 
party  appeared,  it  is  taken  for  granted  that  judgment  . 
might  have  been  given  in  his  absence.    I  am  of  opinion, 
that  the  summons  must  be  personal ;  and  therefore  it  is 
altogether  as  easy  to  take  as    to  snnunon.    The  act 
plainly  supposes,  that  the  justices  have  a  power  to  ap* 
prehenA  him ;  or  else  the  clause  would  be  a  nugatory 
ckose  which  supposes  the  offender  may  be  apprehended. 
The  expression  of  detaining  does  likewise  suppose  him 
present ;  otherwise  the  act  should  have  run  thus,  <^  in 
case  be  be  present.'*    It  is  a  known  and  general  rule^ 
that  a  statute  ought  to  be  interpreted  by  the  rules  of 
common  law :  and  therefore  since  this  is  in  nature  of  a 
trespass,  for  which  a  capias  by  common  law  lies;  since 
the  act  plainly  supposes  justices  of  peace  have  a  power 
to  apprehend  him,  and  that  they  will  execute  this 
power ;  and  since  it  is  as  easy  to  apprehend  as  it  is  to 
summon,  I  am  of  opinion  at  present,  that  the  justices 
ought  to  have  the  party  belbre  them. — PrM^  Justice, 
If  a  justice  of  peace  has  a  power  of  issuing  out  his 
warrant  for  the  bringing  of  the  party  before  hiai>  it 

(a)lKcly.  119.    9St.Tr.61. 

.[XX2] 
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A.  D.  1716-  most  be  giren  him  either  by  the  express  words  of  tic 
statute,  or  as  a  power  incident  to  the  jurisdiction  which 
the  statute  invests  him  with ;  if  the  latter  way,  I  fear  k 
must  have  the  same  power  allowed  him  in  all  summary 
proceedings.  If  a  summons  be  sufficient,  I  know  not 
why  the  same  summons  should  not  do  here  as  in  other 
cases,  viz.  the  leaving  it,  where  the  party  cannot  be 
found,  (it  the  usual  place  of  his  abode ;  and  thra  a 
person  may  be  summoned  when  he  cannot  be  taken. 
Adjournatur  (a). 

(a)  This  case  was  argued  again  in  the  Hilary  Term  following^ 
and  the  conviction  adjudged  to  be  good.  10  Mod.  next  CuMy  S7& 

A.  D.  1717.  The  2ueen  v.  Simpson.     10  Mod.  378. 

Justices  of        Several  convictions  before  justices  of  the  peace,  upon 
cont!cran    ^^^  Statute  of  J  and  4  Will,  and  Mary,  c.  10.  for  deer- 
offender  ui.  stealing,  being  removed  by  certiorari  into  the  King's 
upon  his  de-  Bench,  exceptions  were  taken  to  them,  which  were 
^^^^l^^f^^    argued  several  times  (a).— ParArer,  Chief  Justice,  now 
being  duly    delivered  the  resolution  of  the  whole  Court  to  the  fol- 
s"c."ioModJ^^^*^S  effect: — The  great  objection  against  these  con- 
248.  S41.      victions  is,  that  the  justices  of  the  peace  have  no  au- 
Cases,  346!  thority  to  proceed  against  the  party,  and  convict  him 
S.C.Gilb.283.Qf  the- offence  in  his  absence.     As  to  this  matter  we  arc 
all  of  opinion,  that  the  conviction  is  a  good  conviction, 
thougli  taken  in  the  absence  of  the  party.     And  bere  it 
is  to  be  observed,  that  the  statute  does. not  give  the 
justices  any  particular  direction,  or  prescribe  any  par- 
ticular form  to  be  observed  an  the  convictions  before 
them ;  all  that  the  statute  requires  is,  that  this  convic- 
•  tion  be  "  by  oath  of  one  crMible  uritness."    So  that 

the  justices  are  not  obliged  to  the  observance  of  any 
rules,  unless  those  of  natural  justice,  which  all  men 
are  bound  to  observe.  One  of  those  rules  I  readily 
own  is,  that  the  offender  should  l)e  heard  before  he  be 

(qJ  See  S.  C.  10  Mod.  818.  341. 
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condemnfd.  But  this  rule  must  admit  of  this  limita-  A.  D.  irir. 
(ion,  viz.  unless  the  party  refuse  to  appear.  For  as  it 
would  be  unjust  not  to  require  the  justices  to  summon 
the  party,  and  give  him  notice  to  appear  and  make  his 
defence,  so  to  require  more  from  the  justices  would  be 
to  put  it  in  the  power  of  the  offender  to  elude  justice, 
and  render  his  conviction  impossible,  by  wilfully  ab- 
6enting  himself.  As  to  the  manner  how  this  notice  is  to 
be  £^iven,  the  act  being  altogether  silent,  we  must  recur 
to  natural  justice,  which  only  requires  the  party  should 
know  when  and  where  he  is  to  appear  and  make  his 
defence;  and  if  he  will  then  neither  appear  himself, 
nor  trust  his  defence  to  any  body  else,  it  is  highly 
reasonable  he  should  be  proceeded  against ;  and  not 
reap  an  advantage  from  a  wilful  and  criminal  absence. 
But  it  is  objected,  that  statutes  are  best  expounded  by 
rales  of  common  law ;  and  that  it  is  more  agreeable  to 
tlie  forms  observed  by  the  common  law,  not  to  convict 
the  party  in  bis  absence.  1  readily  admit  the  rule  laid 
down  by  them,  that  statutes  are  best  expounded  by 
rules  of  common  law  in  like  cases  ;  and  will  therefore 
examine  how  the  common  law  proceeds  in  criminal 
cases,  where  the  party  refuses  to  appear.  And  first,  in 
case  of  outlawry  for  treason  or  felony,  the  law  inter- 
prets bis  absence  as  a  suffieient  evidence  of  his  guilt ;  and 
without  requiring  further  proof  or  satisfaction,  the  law 
accounts  him  guilty  of  the  fact ;  corruption  of  blood 
and  forfeiture  of  estate  ensue.  In  real  actions,  the 
second  default  is  final  and  conclusive;  and  the  Court, 
without  regarding  the  merits  of  the  cause,  will  give  ^ 

judgment  that  he  shall  lose  his  land.  Outlawry  in 
lesser  crimes,  or  in  personal  actions,  does  not,  as  in  the 
first  case,  in  judgment  of  law,  occasion  the  party  to 
be  looked  upon  as  guihy  of  the  fact ;  or,  as  in  the  se- 
cond case,  occasion  a  judgment  for  the  thing  in  demand; 
but  is  yet  in  its  consequences  more  penal  and  fatal  than 
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A.  D>  1717,  if  it  did.    For  a  restraint  of  the  Kbcrty  of  the  party,  H 
""  he  can  be  found,  the  profits  of  the  land  while  the  out- 

lawry remains  in  force,  and  all  his  goods  and  chattels  for- 
feited to  the  king,  together  with  an  exclusion  from  the 
benefit  and  protection  of  the  law,  follow  upon  it.    Bat 
it  will  be  said,  that  for  all  these  proceedings,  the  law  has 
prescribed  and  directed  all  the  forms  and  circumstances 
necessary  to  be  observed  in  them.     I  proceed  theie* 
fore  to  proceedings  of  a  more  summary  nature,  and 
consequently  more  resembling  the  case  before  us.    The 
office  of  common-council-nuin  is  in  law  accounted  a 
freehold ;  and  yet  nobody  will  say  but  a  man  may  be 
amoved  from  it  in  his  absence.    To  ijomc  now  to  pio- 
ceedings  in  our  oyfti  courts.    Is  it  not  our  daily  pradioe 
to  set  aside  judgments  irregularly  obtained,  grant  at- 
tachments, &c.  in  the  absence  of  the  parties  ?  Notice 
indeed  must  be  given ;  but  if  the  party  will  not  appcsar, 
the  Court  proceeds  without  seeing  or  hearing.     It  is 
observable,  that  in  some  of  the  cases  put  before,  the 
law  proceeds  to  condemn  the  party  not  only  in  his  ah* 
sence,  but  for  his  absence,  or,  which  is  all  one,  esteems 
bis  absence  so  strong  for  an  argument  of  guilt,  that 
further  proof  is  esteemed  superfluous ;  whereas  here  the 
justices  only  proceed  to  examine,  wliether  the  charge  be 
true ;  and  do  not  condemn  the  ofiender,  but  on  proof 
by  oath.    The  case  before  us  is  like  to  the  award  of  a 
t^it  of  inquiry  upon  default,  by  commcm  law.    In 
many  summary  proceedings,  there  is  no  power  given  to 
oblige  the  party  to  appear ;  and  that  is  the  case  beie ; 
there  are  no  express  words  in  the  act  by  which  it  is  given* 
By  implication  it  cannot  be  given,  unless  it  were  of 
absolute  necessity  to  the  doing  of  justice ;    which  I 
have  shewn  it  is  not.     If  this  doctrine  were  true,  it 
would  follow  that  a  member  of  a  corporation  might  be 
arrested,  in  order  to  compel  him  to  appear.    By  this 
rule  the  party  must  appear,  though  he  think  fit  to  con- 
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the  Act  and  pay  the  penalty.     If  courts  of  law,  that  A.  D.  1717. 
aze  amied  with  a  coercive  power  to  bring  the  party  in^ 
do  not,  in  the  cases  1  have  before  mention^,  think 
themselres  obliged,  from  the  nature  of  the  thing,  to  use 
this  power ;  certainly  we  cannot  expect  it  from  justices 
of  peace,  who  really  are  destitute  of  this  power.    Be- 
sides, 1  cannot  see  to  what  purpose  this  appearance 
before  the  justices  is  required.    For  when  the  party  is 
before  them,  can  they  oblige  him  to  make  his  defence  ? 
No,  unless  he  pleases ;  and  if  he  had  pleased,  be  might 
have  appeared  without  force ;  and  yet  the  only  end  of 
his  coming  before  them,  is  in  order  to  make  his  defence. 
Lastly,  the  objection  of  not  being  forced  to  appear, 
cannot  be  made  by  the  party ;  because  if  it  be  an  error, 
it  is  one  in  favour  of  him  who  makes  the  ol]^tion ;  for 
this  would  be  contrary  to  the  general  rule  of  law  in  other 
cases.    But  it  is  objected,  that  the  summons  is  faulty; 
for  it  ought  to  appoint  a  particular  hour  of  the  day, 
place,  &c.    To  this  I  'answer^  that  as  to  this,  the  record 
gfands  thus ;    <<  licit  summonitns,  &c.  ad  hoc  tempus, 
ct  hunc  locum,  defeltam  fecit."    Now  this  in  strictness 
does  necessarily  import,  that  the  summons  was  to  appear 
upon  that  very  spot  as  to  place,  and  that  very  instant  as 
to  time,  where  and  when  the  justices  were  assembled ; 
•^herwise  it  could  not  have  been  a  default.    And  what 
the  justices  have  returned,  must,  by  us,  be  accounted 
true  in  every   particular.    But  it   is  objected,  that 
these  sorts  of  records  are,  as  is  very  well  known,  not 
made  up  by  the  justices,  according  to  the  truth  of  the 
fact ;  but  drawn  up  by  advice  of  counsel,  so  as  to  ob- 
viate all  the  objections  that  may  be  made  against  them.  * 
To  this  it  must  be  answered,  that  we  ought  to  give 
credit  to  the  justices  of  peace,  in  the  execution  of  that 
power  the  law  has  intrusted  them  with ;  and  that  if 
the  justices  should  make  a  false  return,  whereby  thf 
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A.  D.  17 ir.  party  and  justioa  are  abused,  tlicy  may  be  punished. 
The  conyictions  were  adjuclged  good  (a). 

(a)  S«e  Rex  v.  Kent,  2  Ld.  Ray.  1546.  Rex  v.  Vcnablcs,  Stra. 
630.  2  Ld,  Ray.  1405.  Rca;.  v.  Dyer,  Salk.  181.  Reg.  v.  Gxeeo, 
10  Mod.  213.    Rex  V.  Manlinson,  2  Burr.  679. 

A.  D.  1718.  Ma}*riot  v.  Shaw  and  al.'*    Comynsy  p.  274. 

A  conviction  An  action  of  replevin  was  brought  by  John  and 
mwsis?or'  iUchard  Marriott,  quare  ceperunt  bona  et  cataila  ipsor' 
three  penal-  Richardi  et  Johannis  (viz,)  unum  dolium  piperis  Ja- 
pounds  each  maici,  quatuor  al*  DoHa  et  un*  al'  parcell'  sebi  ad  va- 
for  killing  i^nt/  &c.  apud  Mansfield,  &c.  The  defendant  Row- 
where  it  a^  land  Shaw  ut  Constabularius  de  Mansfield  in  com'  Nott' 

pears  that  it  pj.gg^'  b^^e  advocat,  and  the  other  defendants  ut  servien' 

was  done  at   ^  ' 

the  same  ipsius  Rowlandi  bene  cogn%  &c.  quia  dicit  quod  17 
fb"th?8^'  Oct'  2  Geo.  apud  Mansfield  pr«d.  William  Toone  ven' 
tute  does  not  coram  J.  Digby  Ar*  un'  Just*  Domini  Regis  ad  pacem 
pounds' for  &c*  ^^  Com*  praed'  et  dedit  information'  praefat'  Just' 
every  hare,  it  quod  p^-ggd'  Richardus  Marriott  tallow-chandler  infia 
one"offence.  tres  menscs  ult'  {viz.)  15  Oct'  2  Geo.  adtunc  existens 
s^"'^Cowp  P^**^"*  V^^  '^^  AnglisB  minime  qualificat'  seu  allocat' 
6io!  646.  10  ad  custodiend'  aliquem  canem  leporar'  ad  occidend'  ct 
Tv!rai  Rep.  ^  destruend  fcras,  &c.  apud  E.  in  Com'  pr«d'  uri*  canem 
509.  lepor'  ad  occid^nd'  et  destruend'  feras,  et  apud  C.  in 

Com*  praad'  un'  al'  canem  leporar'  ad  occidendum  ct 
destruendum  feras  illicite  custodivit  contr'  form'  stat'  in 
bujusmodi  casu  edit'  et  provis',  quodq'  praed'  Richar- 
dus Marriott  apud  E.  ct  C.  prad'  eodem  15  die  Oct' 
tisus  fiiit  canibus  prasd'  et  eum  eisdem  canibus  un'  lepo- 
remapud  E.  praed'  et  duos  lepores  apud  C.  pried' eodem 
♦15  Oct'  illicite  interfecit  contr' form'  stat'  in  hujusmodi 
casu  edit'  etprovis'^et  superinde  postea,  {viz.)  pr»d' 
17  Oct'  2  Geo.  quidam  C.  Palmer  et  C.  D.  existen'  testes 
credibiles,  &c.  deposuer'  quod  praed'  R.  Marriott  15 
Oct'  tunc  existens  persona  minime  qualificat'  un'  canem 
lepcw'  apud  E,  et  un'  al'  canem  lepor'  apud  C.  illicite 
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« 

ciutodiyit  contca  form*  stat%  quodq'  praed'  R.  Marriott  A.D.  ins. 
dicto  15  die  Oct'  an'  leporem  apud  £•  praed'  et  duos 
iepoves  apud  C.  preed'  illicite  iaterfecit,  &c.  guper  quo 
pnBd''  R.  Marriott  post  summonitionein,  &c.  coram 
prsefai'  Just'  compemit,  &c.  et  quia,  &c.  prsefat'  Just* 
cOD^kit  quod  pra^'  R.  Marriott  fuit  culpabilis,  &c« 
ideo  cons'  quod  praed'  R.  Marriott  convict'  est  de  prae- 
mi^is,  &c.  Record'  cujus  conyictionis  Dominus  Rex  in 
cui'  Domini  Regis  coram  ipso  Rege  nuper  certis  de 
cansis  mitti  fecit,  prout  per  record'  ill',  &c. 

And  the  defendants  ulterius  dicunt  quod  7  Jan.  2 
Geo.  praed'  J.  Digby  tunc  Just',  &c.  de  et  super  prae» 
miss'  fecit  quoddam  Warrant' in  script'  Constabular'  de 
Mansfield  direct'  ad  levand'  de  bonis  et  cataliis  praed' 
JL  Marriott  25/.  per  ipsum  ut  pnefert'  forisfact',  yir« 
tnte  cujus  warranti  9  Jan'  2  Geo.  praed'  Rolandus  Shaw 
tunc  Ck>nstabular'  et  praed  Chr'  et  Jos'  ad  requisition'  et 
in  auxilium  praed'  Rowlandi  ceper'  bona  et  catalla,  &c. 
ad  lerand'  de  medietate  praed'  R.  Marriott  15/.  de  praed' 
25L  pro  tribus  offensis,  viz.  interfectione  triumleporum 
praed'  de  praed'  quinque  offensis  unde  praed*  R.  Mar- 
riott convict'  fuit. 

The  plaintiff  in  bar  to  the  avowry  says,  quod  dicto 
15  Oct'  et  ante  et  continue  postea,  &c.  idem  R.  Marriott 
seisit'  fuit,  &c.  ut  de  feodo  in  suo  proprio  jure  de  et  in 
terris  et  tenementis  in  D.  in  com'  praed'  clari  annui  va- 
loris  100/.  per  annum  et  ultra,  ac  e&  ratione  tempore, 
quo,  &c.  fuit  persona  per  leges  hujus  Regni  qualificat', 
&c.  unde  praed'  J.  Digby  ante  conviction'  praed',  &c. 
notitiam  habuit^  et  quod  convictio  ilia  omnino  vacua  in 
lege  exist',  et  hoc,  &c.  The  defendants  in  reply  di- 
cunt quod  praed'  J.  Uigby  non  habuit  notitiam,  &c. 
To  which  it  was  demurred;  because  the  defendants 
traverse  a  matter  not  alledged,  not  traverseable,  not 
triable.  The  defendants  join  in  demurrer.  It  was  ar- 
gued by  Serjeant  PtngeUy  for  the  plaintiff,  and  Ser- 
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A.  D.  1718.  jeant  Cheskjfre  for  the  defendanti.  And  H  was  insisted 
for  the  plaintiflF,  first,  That  the  defendants  ought  to 
justify,  and  not  avow,  for  Rowland  Shaw  UxHl  the 
goods  bat  as  an  officer,  and  had  not  any  interest  in  them. 
1  Roll.  319.  S.  4.  318.  L.  45.  380.  L.  5.  S  Cro.  436. 
To  which  it  was  answered,  that  in  the  cases  cited  the 
defendant  could  not  avow  or  justify,  at  his  election ;  but 
if  he  justifies,  he  shall  not  have  a  return ;  bo  resolved 
S*Lev.  S04.  And  this  seems  to  be  but  fonn,  which  shall 
Glib.  Replev.  be  aided  upon  a  general  demurrer ;  as  if  a  defendant 
^^  avows,  where  he  ought  io  make  conusance,  it  is  but 

form.  S  Cro.  372.  '  And  here  an  avowry  seems  more 
proper ;  for  the  defendant  ought  to  levy  by  distress  and 
$ale,  a  jd  therefore  ought  to  have  a  return,  that  he  may 
sell.  But  as  to  this  point  the  Court  determined  no« 
thing. 

Secondly.  That  after  the  convictimi  shewn  the  de» 
fendantsaitb.  Record'  cujos  conviction*  Rex  nuper  cert^ 
de  causis  coram  just*  de  B.  R.  mitti  fecit,  whereby  the 
conviction  was  suspended.  To  which  it  was  answered, 
that  the  conviction  was  on  the  1 9th  of  October,  2  Geo. 
the  warrant  upon  it  on  the  7th  of  January,  8  Geo.  and 
the  declaration  was  Mich.  4  Goo.  then  when  the  defen- 
dant says,  nuper  mitti  fecit,  this  refers  to  the  time  of  the 
plea,  not  to  the  time  between  the  warrant  and  conviction^ 
which  was  two  years  before ;  but  by  the  Stat.  5  Ann. 
€.  14.  a  certiorari  does  not  restrain  execution  but  where 
security  is  not  given  for  payment  of  costs. 

Thirdly,  That  the  cmviction  does  not  shew  five 
offences,  yet  the  warmnt  says,  that  he  shall  pay  25/* 
and  thereupon  the  defendant  levied  15/.  de  praed^  25/. 
for  three  offences  de  offensis  praMl%  (©/«.)  pro  interfec* 
lion*  trium  leporum  prsed'.  To  which  it  was  answered, 
that  the  conviction  says,  that  the  justice  was  informed, 
and  the  witnesses  deposed,  quod  R.  Marriott  15  Oct.  9 
Geo.  apud  £.  custodivit  canem  leporar'  od  occidcnd  et 
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deBtmend'  fiaas,  quod  castodivit  apad  C.  an  al'  canera  A.  D.  1718. 
kpcnar^  ad  ocadend^  &c.  contra  form'  stat\  quod 
eodem  15  Oci'  usus  fait  canibus  praed'  et  occidit  ua^ 
leporem  apud  £•  pried'  et  duos  al'  lepores  apud  C.  con- 
tra form*  sfat.  Then  the  warrant  commands  that  they 
lery  95L  sic  nt  pnefert'  forisfact^  and  the  defendant 
levied  15/.  de  praed^  251.  pro  tribus  ofFensis  de  offensis 
pned%  (viz.)  pro  interfection'  praed'  trium  leporum; 
and  therefore  the  conviction  hafi  determined  that  there 
are  five  ofiences,  and  then  the  constable  may  levy  for  any 
of  the  oiifences ;  for  though  all  the  offences  are  comprised 
in  the  same  conviction,  it  shall  be  a  several  conviction 
for  every  offence,  and  the  officer  may  levy  for  a  part, 
though  not  for  all ;  and  if  the  justice  had  determined 
these  to  be  five  several  offences,  though  they  are  not^ 
this  is  error  in  the  justice ;  but  the  officer  shall  not  be 
liable  for  the  mistake  of  the  justice,  where  the  thing  is 
wiihia  his  jurisdiction* 

Eonrthly,  That  the  plaintiffs  are  partners,  and  the 
defendant  took  the  goods  of  both  of  them.  To  which 
it  was  answered,  that  he  mast  take  the  goods  of  both  to 
levy  out  the  moiety  of  one  partner,    (a)  1  Salk.  392,  faJHolt^dos. 

1  Show.  173,  (b)  f6;Hoit,643. 

As  to  the  matter  of  law,  it  was  insisted,  that  the  s.  C. 
plaintiff  in  bar  to  the  avowry  says,  that  he  had  100/.  g  Mod'  279. 
per  annum  at  the  time  of  the  offence  and  conviction,  and  ^  J;^-  ^^y"i* 

*^  ...      871.    Cowp. 

for  that  reason  was  qualified,  &c.  of  which  the  justice  449.    1  Vez. 

had  notice ;  and  if  he  was  qualified,  which  is  now  ad-  650x^1?^^ 

mitted  by  the  demurrer,  then  the  justice  had  no  juris-  619. 

diction  of  the  subject  matter ;  and  if  the  'thing  be  out 

of  his  jurisdiction,  the  officer  shall  not  be  excused,  for 

all  the  proceedmg  is  nail  and  void,  et  coram  non  ju- 

dice.     To  which  it  was  answered,  that  here  it  was 

aUedged  in  the  conviction,  quod  fuit  persona  minime 

qaalificat%  and  then  if  he  does  not  alledge  his  qualifi* 

tion,  and  insist  upon  it  at  the  time  of  the  conviction,  or  lafra,  p.  524. 
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A.  D.  17  !8.  when  he  appeared  before  the  JQsttce,  he  shall  not  plead 

it  afterwards  to  maintain  his  action  against  the  cdasUdbte. 

If  a  cause  in  an  inferior  Court  be  alledged  infra  jaris« 

diction*  cur%  though  it  be  out  of  the  jurisdiction,  if  the 

defendant  does  not  plead  to  the  jurisdiction  he  shall 

(fl)3Kcb.67S.  not  have  a, prohibition  arteT\;iards.  (a)  1  Vent.  88,  (b) 

1  Mod.  63.     jgj      1  Sid.  464.  Raym.  189.     2  Mod.  271.  Nor  can 

W2kcb.853.it  be  alledged  for  error  in  fact.     1  Vent.  236.     Nor 

S.  C.  shall  he  have  an  action  upon  the  Statute  of  (c)  W.  1. 

(f)St  Wcstm.  35^      2  Inst.  280.     So  trespiss   lies  not  against   the 

1. 3  Edw.  1.  r  -& 

c.  35.  officer,  resolved  2  Mod.  58.  (d)  196.  though  the  plain- 

322.  S^C      -*^^  pleads,  that  the  cause  of  action  arose  out  of  the 
(e)Holt.  186.  jurisdiction.    Lut.  935.     (e)  1  Salk.  281.    But  an  ac* 
pra>P«      "lion  for  an  escape  lies  against  an  officer,  though  he 
knew  the  matter  arose  out  of  the  jurisdiction.     7  Ann* 
(0  Supra,  p.  C.  B.  (/)  Hiffgins  versus  Shief. 

But  afterwards  the  Court  gave  judgment  for  the 
plaintiff  upon  the  third  objection,  without  determining 
the  matter  of  law  ;  for  that  by  the  conviction  there  is 
not  any  number  of  offences  alledged,  for  he  is  convicted 
Infra,  p.  524.  super  pneraissis,  and  it  appears  it  was  only  one  oflencc ; 
for  the  statute  does  not  give  51,  for  every  hare,  and  aU 
.   was  done  the  same  day,  and  so  was  only  one  offence.(l) 

(I)  Lord  Mansfield  in  the  ease  of  Crip ps  v.  Durden»  Cowp.  646.  declared 
thit  *' killing  a  single  haie  was  anoftencc;  but  that  killing  ten  more  in 
the  same  day  would  not  multiply  the  offence,  or  the  penalty  imposed  by  the 
statute  for  killing  one."— Wc  hnd  a  similar  decision  upon  this  point  in  the 
case  of  the  Queen  v.  Matthews.  10  Mod.  26.  Where  the  Court  were  of  opinion 
that  the  offence  for  which  the  statute  gave  the  forfeiture,  was  the  keepinj^  of 
dogs  and  engine^  and  not  the  killing  of  hares.  It  was  further '^eterminedy  in 
this  last  cited  case,  that  if  a  man  kept  do;>s  and  went  a  hunting  several  days, 
and  killed  hares,  if  it  was  thus  laid,  that  he  such  a  day  kept  dogs  and  killed, 
and  tlien  a^ain  such  a  day,  by  laying  it  thtis  severally  the  offeHce  would  be  se- 
Ttrcd,  and  he  should  forfeit  51.  for  each  offence. 


The  King  v.  Marriott.     I  Strange^  p.  66. 
Conviction        Conviction  before  one  justice  for  keeping  a  grey- 
h'aViil"qu^a'^^""^5  reciting  that  one   William  Toune  came  and 
the  witness    informed,  that  the  defendant  being  a  person  not  qualified 
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to  keep  a  greyhound,  did  ncyertheless  keep  one  at  A .  A,  D.  1718. 
and  another  at  B.  and  with  them  killed  one  hare  at  A.  ^^^^i^s  gene- 
and  two  at  B.  and  that  he  being  sommoned  did  appear,  is  not  quali- 
and  being  asked  what  he  had  to  saj,  offered  nothing  in^^^*  ^^* 
excuse,  and  ideo  the  justice  convicted  him. — Pengelly^  N0.118.  S.C. 
Serjeant,  objected,  that  the  justice  should  set  out,  why 
the  defendant  is  not  a  qualified  person,  as  that  he  ia  not 
the  son  of  an  esquire,  nor  has  100/.  per  annum  in  his 
own  or  his  wife's  right.     For  he  ought  not  to  make. 
himself  the  sole  judge,  but  giye  the  reasons  at  large* 
West's  Precedents  tit.  Indictments,  §  129.  page  145. 
§  270.  page  147.  §  298.     r  Saund.  26S.— J?€ece,  contra. 
The  conviction  has  pursued  the  words  of  the  act,  in 
saying  .the  defendant,  not  being  quaKfied,  did  so  and  so* 
The  cases  quoted  are  upon  statutes  where  the  express 
qualifications  are  mentioned,  but  the  Statute  5  Aniue,  c. 
14*  ifhich  gives  the  penalty,  says  only,  ^^  not  being  qua- 
lified according  to  the  Statute  2S  and  23  Car.  2.  c.  25.'' 
The  defendant  at  the  time  of  the  conviction  might  have 
sliewn  himself  qualified,  for  there  the  affirmative  lies. 
In  orders  of  removal  it  is  sufficient  to  say,  the  pers<m 
came  to  settle  contrary  to  law,  without  adding,  ^^  not 
haying  10/.  per  annum,  &c.^'  though  those  arethequa« 
lifications  required  by  the  statute ;  and  an  order  is  as 
much  a  judgment  as  this,  and  the  same  reason  holds  in 
both  cases.— Peiige%.    The  Statute  22  and  23  Car.  2. 
limits  the  qualifications,  and  5  Annae  the  penalty ;  and 
both  these  must  be  considered  together  as  one  act.     For 
where  one  statute  makes  the  offence,  and  another  inflicts 
the  punishment,  it  ought  to  appear  that  the  proceed- 
ings tally  with  both.     Plowd.  206.    Allen,  49.     Cro. 
£liz.  750.    This  case  differs  from  that  of  an  order,  for 
there  an  appeal  lies,  but  here  the  judgment  is  final. 
The  Chief  Justice  seemed  to  think  the  conviction  would  Plow;51.  s,  h. 
be  good,  having  followed  the  words  of  5  Anns,  and  that 
if  the  defendant  was  qualified^  he  ought  to  have  shewn 
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A.D.  17m  it  before  the  justice,  being  sammcmed  for  fbat  parpose. 
But  then  EyrcyJ.  started  an  objection,  that  it  was  not 
the  justice  that  had  taken  upon  him  to  say  the  defendant 
was  not  qualified,  but  only  the  witness ;  for  the  convic- 
tion runs,  that  the  witnesses  being  sworn,  ^^  dicunt  et 
jurant  et  uterque  eorum  dicit  et  jurat  quod  defenden* 
existens  persona  minimi  qualificat'  did  such  a  day  keep 
a  greyhound ;"  so  that  itappears,  the  witness  has  given 
the  law  to  the  justice,  and  takes  upon  himself  io  judge 
of  the  defendant's  qualifications,  and  the  justice  is  only 
made  use  of  as  an  instrument  to  reduce  the  i^inion  of 
the  witness  into  a  conyictionT    C.  J.  The  existens^  Sec. 
should  be  the  conclusion  of  the  justioe^  and  not  the 
words  of  tbe  witness ;  for  he  ought  not  to  swear  gene- 
rally a  man  i^  not  qualified^  and  such  a  general  procrf" 
will  not  be  good.    This  is  only  an  invention,  to  support 
a  conviction  in  general  terms,  which  would  be  bad  if 
the  particular  fiicts  were  alledged* — PraiiyJ.  Where 
the  justices  have  a  summary  jurisdiction,  and  no  appeal 
lies  (as  in  this  case)  we  must  keep  them  up  strictly  to 
the  law  (I) ;  and  I  should  be  glad  if  we  could  make 
them  set  out  the  whole  particularly.    But  in  this  case  I 
think  it  cannot  be  understood,  that  the  existens,  &c. 
are  the  words  of  the  witness,  for  it  cannot  be  supposed 
that  he  swore  in  Latin,  and  therefore  I  look  upon  this  as 
the  substance  of  the  evidence  reduced  ,by  the  justice 
into  form.     If  words  are  set  out  in  English,  we  keep  the 
witness  strictly  to  the  words ;  but  where  they  are  turned 
into  Latin,  if  tbe  substance  and  efiect  of  them  be  proved, 
it  is  sufficient. — C.  J.  If  ye  render  it  in  English,  it  is 
no  more,  than  that  the  witnesses  swore,  that  the  defen- 
dant, not  being  a  person  qualified  according  to  law,  kepi 
a    greyhound.      And  we  cannot    intend,  they  swore 

fa)^Videnote„^g^lj^gly  to  every  qualification  (a).    If  any  one  of 

(  0  Bex  T.  Little,  l  Burr.  613.    Rex  v.  Coiden,  4  Burr.  93ai.  ace 
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tbe  qaalifications  had  been  omitted,  the  conviction  would  A.  D,  ins. 
have  been  bad;  and  so  it  will  be,  when  all  are  omitted. 
This  is  a  record  that  the  witness  upon  oath  deposed  so 
and  so.  I  have  seen  all  the  qualifications  n^atively  re- 
cited in  orders  of  removal. — £yre,  J.  Rex  t.  Green(&)(^)  loMod. 
a  conviction  was  quashed  where  the  witness  deposed  de  3^^,  ^69. 
veritate  praemissorum  (2).  In  English  depositions  the 
efiect  is  only  set  out,  that  the  witness  swore  that,  &c. 
And  though  this  is  only  the  recital  made  by  the  com- 
missioners, yet  it  is  as  large  as  the  words  of  the  witness ; 
and  we  must  intend  this  evidence  was  taken  in  the  same 
manner.  The  witness  her^  cannot  be  indicted  for  per- 
jury, in  swearing  the  defendant  was  not  the  son  of  an 
esquire,  &c.  because  he  has  conceived  the  matter  in 
such  general  terms.  I  do  not  see  how  he  could  honestly 
swear  this;  for  I  believe  had  he  been  asked,  as  soon  as 
he  had  said  the  defendant  was  not  qualified,  what  the 
qualificalioiis  are,  he  could  not  have  told  you.  Ad- 
joumatur.  And  afterwards  Pengelfy  mentioned  two 
cases^  Rcgina  t.  Haywaid,  Pasch.  IS  Annae.  There  it 
was,  ^^  not  being  qualified,  licensed,  or  authorized  to 
keqp  any  engine,  &c.''  and  it  was  quashed.  The  other 
was  the  same  term^  and  quashed,  because  ho  qualifica- 
tions-were mentioned  (3).  And  towards  the  end  of  the 
term  this  convicticm  was  quashed ;  and  the  principal 
reason  declared  to  be,  because  the  witnesses  had  taken 
npoD  themselves  to  judge  of  the  qualifications  (4). 

(9)  According  to  the  report  in  10  Mod.  the  objection  was,  that  the  convic- 
lion  only  set  forth,  that  the  witness  was  sworn  de  veritate  prsmissorum,  but 
did  not  state  what  it  was  thai  be  did  swear. 

(S)  So  Rex  V.  Jervis,  and  the  cases  there  cited.  1  Burr.  148.  Rex  ▼.  Wheat- 
man,  ly^uz.  345.  But  the  evidence  need  not  negative  every  particular  quali* 
fication.    Rex  v.  Crowther,  1  Term  Rep.  1S6. 

(4)  Vide  Rex  v.  Baker,  post.  S16. 

T%e  Earl  of  Scarborough  v.  Hutder.  Bunbwyyp.  43.  A.  D.  vr\9. 
A  Bill  was  prefen«l  by  the  Earl  of  Scarborough  for  'J^*^*^^*!^'**' 
fha  titha  of  fish  due  by  custom,  vrhieh  custom  vras  laid. 
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A.  D.  i7ig.  hud  for  all  fish  taken  at  sea,  and  brought  ta  land  and  sold 
within  the  parish  of  Hort,  of  which  the  plaintiff  was 
the  ioKpropriate  rector;  secondly,  for  all  fish  sold  at 
sea,  and  the  vessel  came  back  to  the  parish ;  thirdly, 
for  fish  taken  by  the  inhabitants,  and  sold  at  another 
port.    Although  the  plaintiff  did  not  prove  his  custom 
as  laid  in  the  bill,  yet  by  three  barons  against  the  chief 
Issitediiectedbaron,  an  issue  was  directed  to  try,  whether  there  was 
torn  ^thoiRh  ^^^^  custom  as  laid  in  the  bill,  or  whether  any  and  what 
no  proof  o?it6U8tom  ;  though  it  was  said,  there  never  was  any  in- 
stance, where  either  the  plaintiff  or  defendant  insisted 
upon  a  modus,  or  custom,  and  did  not  prove  it,  that 
ever  it  weot  to  a  trial  at  law,  it  being  essential  to  a  modus 
or  custom,  that  it  be  certain.     It  was  also  objected,  that 
the  custom  was  illegal  as  it  was  laid  :  for  if  it  is  a  per* 
aonal  tithe,  as  insisted  upon  (and  as  the  Court  seemed  to 
A  double      think)  then  a  double  tithe  may  be  payable,  not  only  in 
iL  payable,  <^nother  port  where  the  fish  is  sold,  but  also  where  the 
^'^^hL^a^^  fisher  inhabits  ;    to  which  three  Barons   against  the 
by  custom     Lovd  Cbief  Baron  said,  it  was  a  good  custom;  fi»r 
and  another  ^jjg  ^j^^jjg  ^^y  jjg  p^^y  j^y  custom,  and  one  of  commoQ 

ot  common       .  ^         tr-        ^  j  ^      .  ^^p- 

right.  right* 

A.  D.  1720.  The  King  v.  Johnson.   1  SirangCy  p.  261- 

Appearance      Conviction  on  5  Ann.  c.  14.  for  keepiairaeun  not 

cures  defects  *^    ®     ® 

in  summons. being  qualified ;  and  exception  ^as  taken  by  Fazakerleyj 
that  here  was  not  a  reasonable  summons,  for  it  was  made 
on  5  October  to  appear  the  same  day,  which  might  be 
impossible  upon  account  of  distance,  or  the  summons 
being  served  late,  and  his  witnesses  might  not  be  got 
together  on  so  short  a  warning :  then  it  is  to  appear 
apud  paroch'  prsedict*,  whereas  there  are  two  parishes 
mentioned  before,  so  the  man  may.  have  gone  to  one, 
whilst  they  were  convicting  him  at  the  other.  Salk. 
ISl.—TFeargj  contra.  The  defendant  appeared  at  the 
time  and  made  defence,  so  that  cures  all  defects  in  ther 
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summimft.     Et  pet  CariatB,  the  answer  is  right  (a).  A.  D.  i7<a 

Then  it  was  objected,  that  the  statute  requires  the  con-  it  must  ap- 

Tiction  to  be  br  justices  of  the  eoiinty  where  the  ofience  P^*"  \^  .^^^ 
:^jjxLi  .,  conviction 

was  committea,  and  that  does  not  appear  m  this  case. —  that  the  jus- 

Et  per  Curiam,  That  must  appear,  or  else  thej  have  no  ^^u^t^^ 
jurisdiction.— Et  per  Wharg.  It  does,  for  thej  distri- where  the  o^ 
bute  part  of  the  penalty  to  the  J)oor  of  the  parish  of  JjJ^^J^Sd. 
Chdfidd  in  com*  Kane',  ihfra  qnam  ^aroch'  offensum 
praed'  oommissam  fnit.    And  the  justices  are  justices  of 
the  coiunfy  of  Hetit,  ind  style  th^mselTes  so.  Adjoumatur . 
Mich«  7  Geo.  it  was  quashti ;  for  per  Curiam,  their  ju- 
risdiction mtist  appear  otherwise  fh^n  out  of  their  own 
motttli. 

(a)  Rex  V.  Aiken,  3  Burr.  It85. 


The  King  v.  WhUhck.     1  Sirangey  p.  86S. 

The  defendant  being  brought  up  from  New^te  by  Construction 
habeas  corpus,  it  appeand  upoa  the  return,  thai  he  wat^f  5  q^  ^^ 
committed  ;|br  deer-stealing,  as  the  Statute  S  and  4  W.  i^-  (<>)• 
and  M.  c«  10.  directs,  not  haying  suffieient  diitress ;  and 
that  this  waa  done  by  one  justice  under  the  StetsM  5  Geo. 
and  two  exertions  were  taked  lo  the  itarraai. 

1 .  Because  it  does  notappear,  that  couyiction  was  ^er 
CQufirmed  in  this  court,  or  that  the  iTule  for  confirms^ 
tion  was  delivered  to  the  justice^  and  the  lirotds  of  ibe 
statute  are,  <^  That  lAer  the  confirmation  df  any  oon« 
yiction  and  deliyering  the  rule  tor  the  jtstice,  it  shall  and 
may  be  hiwful,  &o.''    Now  thia  statute  giyes  the  justtdi 
a  juriadiction  after  confirxnatiion,  which  he  had  nol  bo^ 
foie ;  and  tha:efore  he  ought  to  shew  etcff^  thiiig  re^ 
quisile  to  fouml  his  jurisdiction,  within  th^  leaso*  of  the 
cases  on  the  Statute  Gar.  f  .  wher^  oMertf  hmik  been  ^3  and  u 
quashed  for  not  app^riiig  td  be  upon  cofenplaint  of  the  Car.  a.  c  M. 
churchwardens  or  oyerse^n.    So  HBl.  4  Ann.  R^giate  le  ana  17 
y.HiuaiBrya  wnrhoA^  on  Car.  «.  for  itolUng  oeals  by  <^»'«-^^*- 

('«;Viael6  0eo.d.c.iO. 

[vy] 
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A.  D.  iTto.  scantv  measure  was  quashed,  because  it  did  not  appear 
to  be  done  in  the  city  of  London.  The  Tvord  after  makes 
what  comes  un(]er  it  to  be  in  the  nature  of  a  condition 
precedent,  and/imports  something  previous  to  found  the 
jurisdiction. 

9.  The  justice  only  sajs,  that  it  has  been  certified  to 

him  bj  the  constable,  that  there  was  no  sufficient  dis* 

tress,  whereas  there  ought  to  have  been  a  warrant  to 

levy,  and  a  return  to  that,  that  there  was  no  distress : 

Where  power  i^  may  be  the  constable  only  told  him  so. — £t  per 

is  given  to  a  Pratt^  C.  J.  and  FortescuCy^.  (absente  Pomj/s^  J.)  The 

Gomniit  for   warrant  is  well  enough,  for  as  to  the  last  objection, 

T^^'^pj^**"  the  word  certified  imports  it  to  be  in  a  legal  maimer. 

state  in  bis    Then  as  to  the  other  objection,  we  take  notice  of  our 

itts'certified^  ^^^  records,  and  by  them  it  appears  the  conviction  is 

to  him  by  the  confirmed.    The  statute  does  not  give  the  justice  a  new 

constable        ••*...         •    j.       %  •         »•       u  !_•  t_ 

that  there  is  jurisdiction,  but  only  revives  his  old  one,  which  was 
"°"*lh'  *•  suspended  by  the  certiorari,  and  therefore  this  widely 
diflers  from  the  case  of  an  order  of  removal,  for  there 
the  oVersebn  are  in  the  nature  of  trustees  for  the  parish, 
and  unless  they  complain,  it  is  to  be  supposed  there  is 
no  grievance,  and  it  is  likewise  to  gire  an  original  ju- 
risdiction.— Eyrcy  Justice,  contra.  The  old  jurisdic- 
tion was  absolutely  taken  away  by  the  certiorari,  and 
this  is  a  new  jurisdiction  given  upon  terms,  for  the  pro- 
secutor has  his  election  to  take  a  levari  from  us,  or  apply 
to  the  justice,  and  the  delivering  the  rule  is  what  makes 
bis  election.  We  never  grant  execution  on  affirmances 
in  the  Exchequer  chamber,  till  a  remittitur.  The  jus- 
tice should  likewise  shew  a  return,  that  there  was  no  dis- 
tress, before  be  can  order  the  man  to  be  imprisoned ; 
according  to  Dr.  Bonham*s  Case  and  the  Case  Rex  v. 
Sslk.176.  Chandler,  Hil.  11  W.  S.in  B.  R.  where  itwasheM^ 
that  there  must  be  a  record  of  every  fining  and  im- 
prisonment. There  being  two  judges  to  one,  the  defen- 
dant was  remanded.   . 
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The  King  v.  Baker.     1  Strange,  p.  315.  A.  D.  1780. 

ConyictioQ    for    taking    pilchards,  coatra  formamljiconvic- 
statuti,  quashed,  becaase  the  witness  swears  general! j,  ^^  ^j^q^^s 
that  the  defendant  is  guilty  of  the  premisses,  and  that  is^^  s^**'  ^^^ 

taking  upon  himself  to  swear  the  law  (a).    *  guilty  i^ener- 

.,     .     •   «  *Uy-  11  Mod. 

(a)  Rex  V  Marnot,  1  Stra.  66.  <I55, 

TTie  King  v.  Tillj/.     I  Strange  Rep.  p.  315. 
A  conviction  for  deer-stealing  quashed,  because  thelnformerno 
same  person  is  both  informer  and  witness,  and  is  entitled  where  eoti- 
to  a  part  of  the  penalty  (a).  ^^  ^^Slvif 

(a)  Rceioa  v.  Cobbold,  Gilb.  Rep.  in  B.  R,  111.  Regina  v.  Shipley,  cited  ib. 
115.  Regina  v.  Cooper,  12  Vin.  13  pi.  43.  Rex  v.  Stone,  2  Ld.  Raym  1546. 
Rex  V.  Pietcy,  Aodr.  IS.  Rex  v.  Biaa^,  ib.  Ii40,  Rex  v.  CoUins,  cited  Cas. 
temp.  Hard.  176.  S.  P.  Jennings  v.  Hankeys,  3  Mod.  114.  Contra. 

■  ■  -    ■  .         ■      ■      . 

The  King  v.  Filer.     1  Strange  Rep.  p.  4&5.  ^^  -q^  I7<24. 

Conviction  on  5  Ann.  c.  14.  for  keeping  a  lurcher  to  Conviction 
destroy  game,  not  being  qualified.    Mr.  %re  excepted,  on'iy^'alurof er 
that  it  is  not  shewn  he  made  use  of  the  dog  to  destroy  good  (a). 
game  j  and  it  may  be  he  oidy  kept  it  for  a  gentleman 
who  was  qualified,  it  being  common  to  put  out  dcigs  in 
that  manner. — Sed  per  Curiam,  the  Statute  5  Ann.  c.  14* 
is  in  the  disjunctive  keep  or  use,  so  that  the  bare  keqp* 
ing  a  lurcher  is  an  offence,  and  so  it  was  determined  iiiiSe8t.Ca.9S. 
the  case  of  the  King  against  King,  Pas.  3Geo.  B.  R.P^^  - 
which  was  a  conviction  ibr  keeping  a  gun,  and  it  was 
not  doubted  by  the  Court,  whether  the  keeping  was  not 
oiough  to  be  shewn,  but  the  oxAj  questiou  they  made 
was,  whether  a  gun  was  such  an  enginq  as  is  witlu0  thai 
statute :  and  in  that  case  a  difference  was  iakea  as  to 
keeping  a  dog  which  could  only  be  to  destroy  the  game^ 
and  the  keeping  a  gun,  which  a  man  might  do  for  the 
defence  of  his  house  (&).     The  conviction  was  con* 
firmed. 

(a)  Vide  Rex  v.  Hartley,  Cald.  175.  Hes  v.  Thompson,  «  Tenrv  Rep.  91. 
(}>)  Rex  V.  Gardner,  %  Stra.  1098.  and  the  caieai  there  cited 
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A.  D.  1783.  The  King  t>.  Oage.     I  Strange  Rep.  5«6. 

6Aan.c.  14.  The  defendant  was  convicted  on  5  Ann.  c.  14.  for 
using  a  greyhound  in  killing  four  hares,  per  qnod  he 
Where  ju8«  forfeited  20/.  (d). — Reeve  excepted  to  the  conviction, 
powrtTcoii-^'***  the  act  of  parliament  had  only  given  the  justices 
vict  on  oath  jurisdiction  to  convict  upon  the  oath  of  one  or  mfot 
ness^  they      credible  witnesses,  whereas  this  was  upon  his  own  coq- 

may  convict  jfegsion.  wbick  he  insisted  the  justices  had  no  power  to 

ontheeonfes-     ,  ,  ,     v.  „         .     ^i  •       .^ 

sion  of  the     take ;  and  it  follows  m  the  act,  that  the  person  so  con- 

E*[P^i*l«      victed  shall  forfeit,  which  word  so  is  relative  to  the  for- 

8  Mod*  Oo.  ' 

S.G.  mer  method  by  oath  of  one  or  more  credible  witnesses: 

and  he  put  the  common  case  upon  the  removal  of  a  poor 
penon,  which  muM  be  upon  complat&i  of  the  chordh 
wardens  or  overseers,  the  justices  having  jurisdictiao 
only  in  that  manner. — Sed  per  Curiam,  (praeter  Eyre^ 
Justice.)  The  conviction  must  be  confirmed.    The  in- 
tent of  memlioRinif  the  oath  oi  one  witness  was  only  t3 
direct  Ae  justices,  that  they  should  net  convict  on  less 
evidence :  suppose  the  ccmfession  had  not  been  befcie 
the  justices,  but  before  two  witnesses  who  had  swoni  it; 
that  would  be  ocmvicting  htm  on  the  oatbs  of  witnesses, 
and  yet  the  evidence  would  not  be  so  strong  as  this.  By 
the  civil  law  oonfiassion  is  esteomed  the  highest  evidence, 
and  in  some  cases,  though  there  are  one  hundred  wtt- 
nesses,  the  party  is  tortured  toeonfess.     Here  the  Jos* 
tioes  had  a  better  evidence  than  the  oath  of  any  single 
witness)  and  it  is  a  monstrous  thing  to  say  that  a  better 
sort  of  evidmce  shall  not  do.     Eyre^  Justice,  contra, 
thought  tfaero  was  no  occasion  io  carry  this  act  of  ptf - 
Ihunent  so  far,  the  90  and  S3  Car.  9.   c.  9&.  gtviqr 
^omfft  to  convict  for  this  oflfence  upon  confession,  with  a 
dMtesnt  penalty,  and  that  it  ought  to  have  been  a  con- 

rfl)  Vide  Rex  ▼.  Dttle,  1  Burr.  «».  Rex  v.  HaH,  1  Term  Rep.  540. 

(h)  It  seems  that  the  defendant  cannot  be  convicted  in  more  than  one  penal^ 
of  SL  in  one  day,  since  whether  he  kills  one  or  ten  hares  during  that  period,  it 
constitutes  but  one  oience.   Per  Lord  Maasfitld,  Ccapps  v.  0ui4e%  Cowfi 

CMO. 
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vktkm  mpan  thit  staftote.     The  conTiction  w«i  eon^  A.  P.  tfgg. 
finned. 

I 

The  King  v.  Oage.    8  Modern  Sep.  p.  64. 
A  motioii  te  qtsmsh  ft  oenviction  for  keeping  a  grey*  If  a  statute 
hound  and  killing  (bur  bares^  fer  'which  oftaiee the  for^ justiceof th* 
fintete  is  five  pounds,  if  n<*  qualified.    The  case  ^ras  peace  to  con- 
dun:  The  atatate  5  Anne,  c.  14.  directs,  ^^  That  if  any  oa^th  of  one  or 
«  person  or  persons,  not  qualified  by  the  laws  of  this  ^9^  credibls 
*^  reatan  so  to  do,  riiall  keep  or  use  any  greyhounds,  witnesses,** 
<<  &c.  to  kill  and  destroy  the  game,  and  shall  be  theieof^^^^^^^^^^ 
^^  conyicted,  upon  the  oath  of  one  or  two  credible  wit<> son  "so  con- 
^<  aesses,  by  the  ju^ice  or  justices  of  the  peace  where  ^^jij^j^le  ^ 
^^  such  ofience  is  committed,  the  person  or  persons  so  such  a  penal- 

tv  a  convio" 

<<  conrided  shall  forfeit  the  sum  of  five  pounds,  &c.'*  tidn  on  the 
la  this  case  the  man  was  convicted  upon  his  own  confess  ^"^^*^*^?  ^^ 

-,^.  ,•.,  ,-.  the  party  IS 

sion,  which  16  not  within  the  statnte ;  and  for  that  reason,  good. 
if  the  justice  of  the  peace  had  seen  him  kill  a  hatv,  he  f^^  ^  ^^^ 
oould  not  have  convicted  him  upon  his  own  view,  be- 1  Burr.  609. 
cause  that  b  not  such  a  conviction  as  is  required  by  this  390^°^'    ^^' 
statute^  and  he  has  no  power  in  this  case  but  what  he 
derives  from  thence ;  therefore  the  act  ought  to  be  pur- 
sued, and  especially  where  it  is  penal,  as  this  is,  wheft 
the  forfeiture  relates  to  the  Conviction  ;  and  if  it  be  not 
upon  oath,  as  the  statute  directs,  then  nothing  is  ibt- 
feited.     It  is  true,  if  this  was  an  ofli^nce  at  common 
kw,  it  might  be  otherwise ;  but  being  made  M  by  a  par- 
ticolar  act  of  parliament,  the  method  of  cimvietion  must 
be  pursued  as  therein  directed.    It  is  like  the  case  of 
removing  a  poor  man  to  the  parish  where  be  was  last 
legally  settled,  which  by  the  statute  is  directed  to  be 
^^  at  the  complaint  of  the  churchwardens  and  overseers 
<<  <a  the  poor,  Ac.*'    Now  if  aH  the  rest  of  the  parish  See  3  Bott's 
ahmld  complain  to  the  Justices,  and  nal  those  parish-  ^'     ^^' 
oAcers,  it  would  not  justify  their  making  an  order  to 
teiaave  ^  man,  beeaase  the  ilatate  directs^  fiat  it 
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A.  D.  ir«s.  must  be  made  upon  the  comphinl  of  the  chiit ch  wankni 
and  OTcrseers  of  the  poor.  On  the  other  side  it  was 
argned,  that  ihe  coniession  of  the  ofiender  is  within  (he 
intention,  though  not  within  the  letter,  of  the  statute; 
for  the  chief  end  of  that  law  was  to  girc  jurisdiction 
to  the  justices  of  the  peace.  Now  the  coniessioo  of  the 
party  being  the  strongest  evidence  against  himself, 
therefore  where  a  justice  of  the  peace  conricls  an  of. 
fender  upon  a  better  and  stronger  evidence  than  required 
bj  the  statute,  such  conviction  must  be  good,  especially 
since  the  act  is  only  directory,  vie.  that  the  justices  shall 
not  convict  without  good  evidence.  As  where  a  statute 
directs,  that  a  promissory  note  shall  be  payable  to  one, 
or  his  Older ;  yet  where  it  was  made  payable  to  one 
alone,  without  the  word  "  order/*  it  was  hdd  good, 
and  within  the  statute.  By  the  opinion  of  three  Judges, 
this  is  a  good  conviction,  for  it  is  plain  that  the  de- 
fendant^as  guilty  of  the  oflence ;  and  if  his  confession 
had  been  made  any  where  ebe,  and  not  to  the  justiceof 
the  peace,  yet  if  such  confession  had  been  proved,  the 
justice  might  have  convicted  the  <^nder ;  now  here 
was  a  stronger  evidence  of  bis  guilt  than  required  bythe 
statute ;  and  therefore  his  conviction  shall  be  good  If 
a  man  come  into  court,  and  confess  himself  guilty  of 
high  treason,  such  confession  is  good  against  him,  and 
even  in  penal  laws,  the  intention  of  the  legislators  is  the 
best  mi^hod  to  construe  the  law :  now  the  intention  of 
this  statute  seems  to  be  not  in.  what  method  or  manner  of 
proof  the  offender  shall  be  convicted,  but  that  the  cod< 
victioQ  should  be  on  good  proof,  and  a  better  cannot  be 
bad  than  the  confession  of  the  party  against  himself* 
The  legislators  could  not  foresee  all  the  cases  which 
might  happen  upon  this  law  ;  therefore  the  conviction 
pn  oath  was  only  directory  to  the  justices  of  the  peace ; 
and  by  the  civil  law,  no  man  is  to  suffer  without  con- 
fessing the  crime  of  whiph  h^  is  ^MH^used.    So  this  c<A^ 
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vidian  ms  affinned;  E^re^  Justice.  la  the  cue  of  A.  D.  irts. 
the  King  v.  Simp«on  {a)j  for  deer-stealing,  upon  Sand 
3  Will,  and  Mary,  c.  10.  where  the  def^dant  made 
deiairit,  and  did  not  appear,  he  was  convicted,  and  it 
vis  adjudged  a  good  conTiction,  though  that  act  did 
not  ezprewly  gi?e  authority  to  convict  upon  default. 
By  the  Statute SS  Car.  8.  c.  85. -he  who  keeps  a  giey* 
hound,  not  bebg  qualified,  is  punishable ;  and  the  con* 
viction  is  to  be  by  oath  or  confession  of  the  paVty  ;  which 
statute  is  confirmed  by  this  of  5  Anne,  c.  14. ;  so  that 
these  laws  shall  both  stand  together.  Now  the  statute  of 
5  Aone,  c.  14.  having  directed  that  the  conviction  shall 
be  upon  oath,  whereas  the  other  is  by  confession  or  oath, 
it  seems  that  the  l^islature  by  this  last  act  intended  that 
the  manner  of  conviction  by  confession  should  still  be  on 
the  Statute  SS  Car.  2.  c.  96.  and  not  on  the  Statute 
5  Anne,  c.  14. ;  for  by  that  statute  the  convicticm  is  to 
be  upon  oath ;  and  if  a  man  might  be  convicted  on  this 
last  act  on  his  own  confession,  there  had  been  no  occa- 
sion to  confirm  the  Statute  89  Car.  9.  c.  85. — ^Per  Cu- 
riam, iEyrty  Justice,  dubitant.)  Let  the  conviction  be 
^onfirmed. 

<«)  GUb.  Cases.  989.  10  Mod.  348. 341.  378.    Scss.  Cases,  340.    i  Stra.  44. 


Shipton  tj.  Hopton.    8  Modem  Rep,  p.  938.  ^.D.  17«4. 

This  was  an  action  of  debt,  qui  tam,  &c.  {a)  brought  Debt  for 
by  a  common  informer,  on  the  Statutes  Ann,  c.  !*•  e^lmS^to dt- 
for  fifteen  pounds,  wherein  the  plaintiff  declared  on  two  itroy  the 
seTeral  counts,  one  for  ten  pounds  for  killing  two  par*^*™** 
tridges,  the  other  for  five  pounds  for  keeping  an  engine 
to  destroy  game,  not  being  qualified,  &c.  virtute  statu- 
toTum  hujuB  regni ;  upon  nil  debet  pleaded,  the  plaintiff 
had  a  yerdict  for  five  pounds  only.     It  was  now  moved, 
that  he  might  enter  the  verdict  on  either  of  the  counts, 

(a)  This  action  is  given  bv  the  Statute  8  Oeo.  1.  c.  19.  by  which  it  is  enacted, 
that  where  an  offence  shall  be  committed  against  any  law  for  preserving  the 
game,  and  the  offender  liable  to  pay  a  pecuniary  penalty,  upon  a  conviction  be- 
fore a  justice,  any  person  may  sue  for  it  by  an  action  of  debt."    See  now  t6 
Geo.  2.  c.  1,  %  Geo.  3.  c.  19. 
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^A^Darsi^bfGU^e  the  dsfiHidi^ 

ment;  fior  though  he  might  not  be  qualified  by  the 
ilatutes  of  this  land  to  keep  a  gua,  yet  if  he  be  otiier- 
wife  qualified  by  law,  he  ii  not  subject  to  this  penalty. 
Now  be  may  be  qualified  by  law,  as  bemg  huntsinan  to 
a  nobleman,  who,  in  cemiag  up  to  the  parliament,  may 
kill  a  deer  in  any  of  the  king's  forests ;  and  thk  he  may 
do  by  the  forest*Iaw,  which  is  part  of  Uie  Uw  of  this 
realm.  And  (or  this  reason  the  pbuntiff  was  ordeved  to 
enter  his  judgment. 

lie  Kimg  v.  Butdui  md  hi$  Jitom^^  Md  ih^  revii- 

Ckrk  Qf  GuiUiford.   S  Mod.  Sep.  p.  209. 

An  attsch-        Burchet  was  convicted  by  a  justice  of  peace  for  keep* 

replevying     ^S*  ^^^>  ^^^9  9nd  ferrets,  to  catch  conies,  not  being 

goods  dis-     qualified,  &c.  and  by  a  warrant  from  the  said  justice, 

trained  under  *.  ,  ■■.  ^.,^.«^.  , 

a  conviction  his  goods  were  distramed  for  the  forfeiture ;  and  whilat 
stetote  """^  they  were  in  the  possession  of  the  cosastable,  and  before 
S.  C.  iStra.  they  were  sold,  tl^  town-clerk  granted  a  repferin  to  take 
^^'  them  fixm  the  constable.    It  was  moyed,  to  set  the  le* 

plevin  aside,  because  goods  thus  taken  Iff  distress  en 
such  convictions  are  irrepleviable,  and  for  an  attarhnwmt 
against  the  town*clerfc.  The  Court  would  not  set  aside 
the  replevin,  but  made  a  rule  to  shew  cause  why  an  at- 
tachment should  not  go  (o).    The  rule  was  afierwaids 

discharged  by  EjfrCf  Justice,  then  ^Um  ^xpon  th^ 
bench  (b). 

(a^  Vide  8  Mod.  96. 

(h)  The  reason  of  its  being  discharged  was,  keeause  it  was  only  a  eontempt 
to  the  inferior  junsdiction  of  the  Justiccsj  in  -which  case  the  Court  of  Kin^s 
Bench  never  interposes,  S.  C.  1  Stra.  567.  But  in  Easter  Term,  le  Geo.  9.  the 
Court  of  King's  Bench  granted  an  attachment  against  the  Udder-Sheriff  of  Cam* 
herland,  for  granting  a  replevin  of  goods  distrained  on  a  conviction  of  deer* 
stealing,  Rex  V.  Monkhouse,  S  Stra,  1184.  So  also  for  replevying  goods  dis- 
trained for  a  fine  imposed  on  an  officer  by  commissioners  of  land-tax.  Rex  t. 
Oliver,  Bunb.  14.  And  in  another  case,  the  Court,  though  they  refused  to  grant 
an  attwhment,  granted  an  information  against  the  party  for  suing  a  replevin 
of  goods  distrained  under  the  highway  act,  and  refusal  it  against  the  sheriff 
oni^r,  because  it  did  not  appear  that  he  knew  they  were  goods  distsained  under  a 
justice's  warrapt,  Ee»  v.  Sheriff  of  Lsicestershira^  1  Bar.  ](;  B.  IIO, 
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CbmiMyy  «.  CMbtt.    1  Stnmgey  p.  Mi.*  A,  D.  1794. 

The  eMt  I  mentioned  the  fast  tine  of  Courtney  9.  CoU 
let  was  a  plain  tvetpais,  and  the  acoonnt  1  then  gave  of 
iiftommj  memory  was  mistaken  1  it  was  Hil.  9  W.  S. 
IB  B.  R.  tretpatt  for  taking  fishes,  necnon  pro  eo  quod 
he  broke  down  the  bank  .of  the  river,  per  quod  the 
water  issued  and  other  fishes  went  away :  after  verdict 
fer  the  piaintijfy  it  was  moved  in  arrest  of  judgment^ 
ttat  the  latter  paft  was  case,  and  not  joinable  with  tres* 
pass ;  boi  the  Oouit  hdd  that  was  a  trespass,  and  what 
came  under  the  per  quod  was  only  matter  of  aggravation. 

*  Cited  in  Reynolds  v.  Clark.    1  Stra.634« 


■*^ 


ITie  King  v.  Sir  Wntm  Lowther.  1  Stran.  p.  637.        A.  D.  1726. 

The 'Court  refused  to  grant  an  information  in  nature  ^^  infoima- 
of  a  quo  warranto,  against  Sir  William  Lowthcr,  for  tion  for 
erecting  a  warren,  it  being  only  of  a  private  nature,  warrenf 
And  Fcriescuej  Justice,  said  he  knew  it  formerly  at- ^  ^y*"* 
tempted  and  denied  (a).  iSess.Ca. 

369.  pi.  «93.  S.  C. 
(a)  S.P.  in  Rex  v«  Cann,  And.  15.   Ibbetson's  case,  Annal.  96. 

Tike  JKing  v.  Buck.    2  Strange^  p.  679. 
Sffwrge  moved  to  quash  an  indictment  for  killing  a  indictment 
hare,  this  not  being  a  matter  indictable,  the  Statute  ^*^j^^i|°**',|°'^ 
5  Ann.  c.  14.  appointing  a  summary  proceeding  be- hare. 
fcte  justices  of  the  peace;  and  cited  Rex.  v.  J^n^es,  J^^^'^^JJ 
Trin.  1  Geo.  where  an  indictment  for  keeping  an  ale- 
house was  quashed,  because  the  Statute  3  Car.  1.  c.S. 
had  directed  a  particular  remedy.     £t  per  Curiam,  the 
indictment  must  be  quashed. 

-..        .  ]  -  •   r    ■       I  II'  "         ■■—II.  —  —-    ■ 

ma  V.  Batemm^  etoT.     2  SirangCy  p.  710. 
The  defendant,  Bateman,  being  a  justice  of  peace,  xrotpa8sao4 
bad  convicted  the  plaintiff  for  destroying  game,  and^^j^^Pj^ 
though,  (as  it  was  proved,)  the  plaintiff  had  effects  ofa^^aint  ajuft- 
his  own  which  might  have  been  distrained,  which  ^crejj^j^/jjj^^ 
sufficient  to  answer  the  penalty  he  had  incurredj^  yet  thea  convictioa 
defendant  sent  him  immediately  to  Bridewell,  without  j^^gj^^^ 


1048  APPENDIX. 

A.  D.  1786.  endcavoming  to  fery  the  peoaltj  apoa  Us  goods;  and 
where  there  ^^  actioD  of  trespMs  and  fidse  imprisonmeat  being 
tempt  to  dis-  brought  against  Baftenian  for  this  oomautmeat^  the  Chief 
I'sJl^Ca.  p.  Ju^^^  'v^  of  opinion,  that  the  action  wdl  lay  (a).  The 
344.  No.  970.  other  defendant  was  the  constable,  who  had  executed 
997.  S.  C.^*  ^^^  warrant  of  commitment ;  and  as  to  him  it  was 
^^rrant  a  agreed,  that  the  warrant  was  a  sufficient  justification,  it 
tificatioti  to  being  in  a  maiter  within  the  jurisdiction  of  the  justice 
a  constable    ^f  peace ;  but  if  a  justice  of  peace  makes  a  warrant  in 

in  a  matter  •  t 

within  the  a  case  which  is  plainly  out  of  his  jurisdiction,  sudi  war- 
^tio^^^"!^™^^  is  no  justification  to  a  constable.  See  84  Geo.  S» 
where  it  is  c.  44.  (6).  And  it  was  agreed,  ^hat  where  actions  of 
p  ai  y  out  o  ^j^  j^^  J  ^^^  brought  against  justices  of  peace,  they  are 
S4  Geo.  s.  obliged  to  shew  the  regularity  of  their  conyictions ;  and 
In  these  ai>   the  informations,  &c.  laid  before  them  upon  which  their 

tions  justices  ^^QQyj^jQj^g  j^^.^  ijwounded,  must  be  produced  and  proved 

must  shew  o  »  r  mt 

the  regular     in  COUrt  (c). 

pToceedinss. 

See  12  East.      (')  ^>^^  Morg;an  ▼.  Hughes,  S  Term  Reft.  2t5. 

Rep.75.  00  VideShergold  v.  HoHoway,  post.  1008.    4Com.Di|;.  lit 

Imprisonment  H.  9.  p.  375.  5  Com.  Dig.  tit  Pleader,  3  M.  S9.  3  M.  S3, 
p.  796. 

(c)  Vide  the  cases  cited  in  Crips  v.  Durden,  Cowp.  64S«  So  the  officer  in 
justifying  himself  under  a  warrant,  must  shew  that  he  acted  in  obedience 
thereto.  Money  v.  Leach.  3  Burr.  i74S.  Lawson  v.  Clark,  cited  ib.  1761. 
1767.  ^ ^ 

The  King  v.  Chipp.    8  Straagej  jp.  7 II. 
4  &  5  W.  &      The  defendant  vras  conyicted  upon  the  statute  4  and  5 
If  the  infor-  ^''  ^^^  ^*  ^*  ^^*  ^^'  destroying  game;  not  being  a 

ination  set  person  duly  qualified.— /"i/mer,  for  the  defendant,  took 
forth  in  a  •         ^       i  ...    «,, 
conviction  several  exceptions  to  the  conviction.     1.  That  the  in- 
for kilhng  fonnation,  ivhich  was  set  forth  in  the  conviction,  was 

re,  states  ^  '  ' 

defend-  insufficient  to  warrant  the  conviction  ;  for  the  informa* 

Tnferior  ^^  ^^^^  ^^^^  recited  that  he  was  an  inferior  tradesman,  but 
tradesman,  did  not  shew  that  he  had  wasted  his  substance,  or  that 
ing  that  he^'  ^^  ^^  ^  dissolute  person,  which  are  the  words  of  the 
was  a  disso-  statute ;  and  therefore  it  did  not  appear  by  this  convic- 
is  sufficient!  ^^oUj  that  the  defendant  was  such  a  person  as  was  in- 
statcAa^*de-**°*'^  by  the  statute,  for  he  might  be  an  inferior  trades- 
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man^  and  yet  hftve  a  sufficieiit  estate  to  qaalify  him  to  A.D.t7gi. 
hunt,  ftc.    2.  That  it  was  not  any  where  set  forth  in^^J^^^ 
the  conviction,  that  the  defendant  did  unkmrfiillj  hunt ;  hunt;  but  it 
and  for  any  thing  which  appears  in  this  conviction,  the  •^^Jj^®^'^^ 
defendant  might  have   bought'  the  hare ;    and  have  tion  for  deer- 
hunted  and  killed  it  m  his  own  yard,  which  would  isl^ft th^^ 
have  been  lawful.    S.  That  the  conviction  set  forth,  f^^^  ^H^  >Q- 
that  information  was  given  to  such  an  one  justice  of  was  given  to 
peace,  but  did  not  say  adtunc  a  justice;  and  he  might  fJ"'^^^®^. 

•  ■       •  mm  ine  pescCy  It 

be  a  justice  at  present,  and  not  at  the  time  of  the  infor-  need  not  say 
mation.     But  the  Court  over-ruled  all  the  exceptions ;  j^^i^e  * 
and  to  the  first  they  said,  that  the  statute  was  in  the  dis-  i  Sess.  Ca. 
junctive,  viz.  inferior  tradesman  or  dissolute  person ;  293,  '  ^ ' 
and  therefore  saying  that  the  defendant  was  cither  was 
sufficient.    To  the  second,   the  Court  said,  that  the 
statutes  forbid  such  persons  as  the  defendant  to  hunt  at 
all,   and  made  it  criminal  for  such  persons  to  hunt 
generally.    And  in  this  statute  there  is  no  distinction 
betwixt  lawful  and  unlawful  hunting,  as  there  is  in  the 
statute  against  deer-stealers ;  and  they  agreed,  that  in  a 
conviction  for  deer*stealing,  it  must  be  set  forth,  that  the 
defendant  did  unlawfully  hunt ;  but  in  the  present  case, 
it  need  not,  because  there  is  no  distinction.  To  the  third 
exception  the  Court  said,  that  the  conviction  set  forth, 
that  information  was  made  to  such  an  one  existen'  un' 
justic',  &c.  which  must  be  intended,  that  he  was  one  at 
that  time,  and  was  sufficient  without  saying  adtunc. 
And  so  all  the  exceptions  were  over-ruled,  and  the  con* 
viction  confirmed. 

The  King  «.  Hill,    2  Ld.  Rgynumdy  p,  1415. 
The  defendant  was  convicted  by  Sir  Henry  Bateman,  A  conviction 
a  justice  of  the  peace  of  Middlesex,  for  unlawfully  keep-  oJ^^me  Acts 
ing  a  lurcher  and  a  gun  to  kill  and  destroy  the  game,  must  shew 
non  existens  qualificatiis  per  leges  hujus  regni  ad  hoc  tf,^^  ^^e  it- 
faciendum,  contra  formam  statuti  in  hujusmodi  casu  ^eudant  had 
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A.  D.  irgg.  editi  et  proviki.  And  this  cottviction  bang  nmonH 
not  any  of  into  the  King*8  Bench  by  ceitionuri,  uras  quashed  Satnr- 
tio^nrmentilclay,  Febroary  12,  1725,  because  it  was  only  averred 
oned  in  23  &  generally,  that  he  was  not  qualified,  and  did  not  aver  that 
c.  S5.  R.  ace.  the  defendant  had  not  the  particular  qualilicatioiis  men- 

vidc^DoS'i    ^^^^  *"*  *•  statute  as  to  degree,  estate,  Ac. 

SSI.  Sir.  es.  1 T.  a.  Iff. 

'     -    ■  '        ■  »        ■■■■■«  --  I  . 

Between  the  Parishes  of  Kinver  and  Stone  in  com* 

Stafford.    2  Strangers  Reports ^  p.  678. 

Renting  a         Upon  a  special  order  of  sessions,  it  was  stated,  that  a 

coney  warren  poor  person  rented  a  coney  warren  and  a  cottage  upon 

ment  it  at  10/.  per  ann.  which  the  justices  were  of  opinion 

a^ess^oL  D  ^'^  ^^^  ^^^  ^^^  ^  settlement  within  the  statute  of  Car. 

114.  no.  109.  2.  Sed  per  Curiam,  a  mill  has  been  held  to  be  a  tene- 
ment within  that  statute,  and  why  not  this  ?  It  is  his 
ability  to  pay  10/.  per  ann.  that  is  the  foundation  of  the 
settlement,  and  whether  he  pays  it  for  a  house  for  habi- 
tation, or  for  a  warren  which  brings  him  in  a  profit,  is 
not  material :  the  order  of  sessions  must  be  quashed  (a). 

(a)  Rex  V.  Piddletrenthidc,  3  Term  Rep.  772.  S.  P. 

A.D.  17S7.  The  King  v.  WyaJlt.  2  Lord  Jtaymond's  Rep.  p.  1478. 
A  conviction  The  defendant  was  convicted  by  Lord  Banimore,  a 
^nce^^fo^"  justice  of  peace  for  the  county  of  Chester,  for  that  he, 
have  been  not  being  qualified  according  to  the  statute,  the  2d  of 
a  vil),  though  ^^^^  ^^  ^^^'  ^^  ^be  yille  of  Mottram  Andrews,  in  the 
the  stotute  gg^  county,  two  greyhounds  fiir  killing  and  destroying 
it  is  ground-  game  illicite  in  custodia  sua  habuit  et  adtunc  et  ibidem 

of  ihrfor-*'^*  ^*"*  ^^^^  ^^  destroy  the  game,  contrary  to  the  statute; 
feiture  for  for  which  he  was  adjudged  to  forfeit  five  pounds. 
toi'^JSr  This  conviction  being  removed  by  certiorari  hito  the 

efthe  parifth  king's  bench,  Mr.  Faxakerley  for  the  defendant  took  an 

uwhichthey  -  ^-       -...*.  .       .  ^  - 

an  commit-  exception  to  it,  that  by  the  statute  of  5  Ann.  c.  14.  an 

^^-  act  for  the  better  preservation  of  the  game,  Mpon  which 

statute  this  conviction  is  grounded,  by  sect.  4.  one  half 

of  the  5/.  forfeited  is  to  be  paid  to  the  infimner,  and  one 
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half  to  the  poor  of  the  parish  where  the  oflence  is  com*  A.  D.  irsf . 
mitted.  But  in  this  esse  it  does  not  appear,  that  iht 
oflence  was  eommitted  in  any  parish,  for  both  the  in- 
formation and  the  oath  of  the  witness  alledge  the  oflence 
io  haye  been  apnd  Tilfaun  de  Mottram  Andrews  in  co* 
mitatu  cestriA,  and  the  jadgmeni  of  the  jintice  is,  quod 
mihi  pcaefato  jasticiario  constat,  qood  praedtctns  P.  W. 
est  calpabilis  de  preeimssis  praedidis  informatione  prae^ 
dicta  speciicatis  et  ei  impositis  modo  et  forma  proul  in 
etper  informationem  prsedictam  ei  snperius  allegatar. 
Bat  there  does  not  appear  to  be  any  such  parish  as 
Btottram  Andrews,  and  consequently  the  poor  of  the 
parish  wiU  be  depriyed  of  their  moiety  of  the  5/.  fbr^ 
feked. — Sed  non  allocator ;  fer  per  Curiam,  if  there  was 
such  a  parish  as  Mottram  Andrews,  it  shall  be  prima 
ftciae  intended  to  be  co-extensive  with  the  yille.  But  if 
the  oflence  was  committed  in  a  yiHe,  which  was  extra- 
parocUd  (which  may  he)  then  the  informer  will  haye 
the  whole  penalty.  And  the  conviction  was  affirmed 
May  15, 1727,  per  totam  Curiam. 


•*«■»«•*■*< 


rtA**«*i*«*^ 


Jerming  v.  Mott,     Bernadiston^s  Reports,  p.  16* 
An  information  was  moved  for  against  the  defendant.  Where  an 
for  coming  a  sporting  on  the  plaintiff'^s  ground^  and  g),^|  ^^ 
beating  him  in  a  very  grievous  manner,  because  he  only  8™^^  ^or 
came  up  to  him  and  desired  him  to  go  off*.     The  dc-notwith- 
fendant's  affidavits  directly  contradicted  the  plaintiff's.  g^°J°^^^f 
And  therefore  Judge  Fortescue  said,  the  informati(»  ed. 
ought  to  go,  that  the  fact  might  be  tried.    But  the  rest 
of  the  Court  said,  the  rule  was  not  so*    Indeed  in  infor« 
mations  io  try  a  matt»  of  right  it  does  hold,  because 
there  you  have  no  other  remedy ;  but  in  informations  of 
this  nature  you  have,  by  indictment  at  the  sessions ;  and 
therefore  where  the  fact  is  contradicted  positively,  the 
Court  does  not  grant  them.    However,  because  it  ap- 
peared that  the  defendant  was  a  man  of  interest  in  the 
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A.  D.  1787,  coiintj,  and  the  plaintiff  a  poor  man^  and  as  the  plaintiff 
had  made  application  to  a  justice  of  peace,  and  he 
would  not  take  any  notice  of  it,  the  Court  did  grant  it. 

« 

OmanoM  v.  Kelynac  and  above  one  hundred  more  De* 

fendtuds.    Bunbury*$  Sep.  p.  239. 

Bill  for  tithe      Bill  for  tithe  of  fish  accoidinff  to  the  custom ;   the 

Bunb.  pi.  69.  phiintiff  in  his  bill  set  forth  a  former  decree  establishing 

Bunb.  pLsss.  ^^^  custom  in  the  parish  tempore  Car.  2.    And  though 

there  seemed  to  be  no  eyidence  by  the  defendants  against 

the  custom,  and  the  plaintiff  had  the  former  decree 

signed  by  above  one  hundred  and  thirty  parishioners, 

testifying  their  acquiescence  in  the  decree;   yet  the 

Court  sent  the  plaintiff  to  an  issue :  reluctante  Baron 

HaU. 

A.  D.  I7g8.        GvMxoas  V.  Kelj/nack  Sf  oT.    Bunb.  Hep.  p.  25(JL 
Bill  for  tiihe      A  bill  was  preferred  by  the  plaintiff  as  impropriator 
b*^cu8tS  to  ^^  ^^^  rectory  of  Pauli  alias  Paulin  in  the  county  of 
the  impro-     Comwal  for  the  tithe  of  fish,  and  insisted  upon  this 
pnator.         custom,  viz.  That  every  parishioner  of  the  said  parish 
and  others,  being  proprietors  or  occupiers  of  any  fish- 
ing-boat, fishing-net  or  other  fishing-craft,  which  has 
been  usually  tied,  moored  or  kept  within  any  part  of  the 
rectory  or  parish,  (when  not  used  in  fishing,)  ought  to 
pay  to  the  impropriate  rectors  the  tenth  part  of  all  great 
and  small  fish  taken  in  the  bay,  or  adjoining  seas,  with 
such  boats,  nets  or  fishing  craft,  except  fish  used  for 
bait  for  fishing,  and  fish  meashed  in  the  sleeves  of  nets, 
called  saynes :  and  the  plaintiff  set  forth  in  Lis  bill  a 
decree  obtained  by  his  grandfather  against  about  one 
hundred  and  thirty  parishioners,  which  was  made  upon 
a  very  solemn  hearuig,  wherein  all  the  then  most  learned 
counsel  in  England  were  engaged  on  one  side  or  the  other, 
andjwhereby  the  custom,  as  now  alledged,  (except  <Hily 
as  to  the  exception  of  fish  meashed  in  the  sleeves,)  was  • 
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established.— (But  nota,  the  bill  in  1680  alledged  the  A.  D.  I7i8, 
custom  to  be  inhabitants,  &c.  alone,  and  not  *^  or 
others,  &c/').  The  plaintiff  also  now  insisted,  that  a 
year  after  the  decree  one  hundred  and  thirty  of  the  then 
defendants,  by  indorsement  on  the  decree,  acknow- 
ledged the  custom,  and  there  had  been  an  acquiescence 
eyer  since  until  the  year  1722,  which  was  about  forty 
years.  The  defendants  insisted,  first,  that  they  ought 
not  to  be  bound  by  this  decree,  there  being  only  two 
of  the  present  defendants  who  were  defendants  in  the 
former  cause.  2dly,  That  the  custom  did  not  extend 
todriyingnets,  which  of  late  year^  had  been  mostly 
used,  and  saynes  neglected.  Sdly,  That  it  was  nnrea- 
sonaUe  to  extend  to  inhabitants  and  others,  and  into 
adjoining  seas  out  of  the  parish,  and  therefore  prayed 
an  issue.  But  the  plaintiff^s  council  insisted,  that  here 
was  suficient  foundation  for  a  decree  without  sending  it 
to  an  issue ;  first,  the  former  decree  being  so  solemnly 
obtained;  Sdly,  the  indorsement  by  one  hundred  and 
thirty  of  the  then  defendants,  two  of  which  were  now 
alive,  and  defendants  to  this  bill ;  Sdly,  constant  usage 
and  acquiescence  since  until  the  year  1722. — The  Lord 
CSiief  Baron,  and  Comj/ns^  Baron,  seemed  to  think  this 
a  sufficient  ground  to  decree  for  the  plaintifl';  but  the 
other  barons  (Q.Hafe^  Baron)  doubting,  and  upon  great 
inqx>rtttnity  of  the  defendants  counsel,  an  issue  was 
directed  to  be  tried  at  the  bar,  to  try  the  custom  as  laid 
in  the  bill,  which  came  on  to  be  tried  at  Westminster  in 
Cur*  Scacc',  Nov.  6,  1728;  and  upon  the  trial  (which 
lasted  fourteen  hours)  there  was  a  verdict  for  the  plain- 
tiff, though  the  defendants  gave  pretty  strong  evidence, 
that  drift  nets  were  as  ancient  tts  saynes,  and  no  tithes 
had  ever  been  paid  for  drift  fish ;  (nota,  drift  nets  were 
looked  upon  as  a  fraud  upon  the  custom ; )  but  the  au- 
thority of  the  decree,,  (when  the  matter  was  fully  con- 
sidered,) and  an  acquiescence  for  forty-one  years  sinoe, 
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A,  D.  iTts.  ^M  t<x>  strong  f6  be  got  oter ;  and  the  Verdk^  ^fts  td 
the  satis&ction  of  all  the  Court,  bat  Baron  Carier.  Th6 
efendants  appealed  from  this  decree  to  the  House  of 
Lords,  which  was  there  heard  Ftb.  26,  1789,  when  the 
decree  was  affirmed.  Mr.  Bunbury  and  others  for  the 
plabtiff ;  Serjeant  Stevens  and  Mr.  jPustftdrfejf,  &c.  for 
the  defendants. 


■  ■  li».   A 


The  King  v.  Thomas  Stone.    9  Raym.  p.  1S4S. 
1  Saund.  Sds.     The  defendant  was  oouYicted  by  »  jdstiee  of  peaee  of 
^*  Dorsetshire  for  kUUng  a  feUow  do6i  of  the  king's  in 

Cranboume  Chase ;  and  the  eonviotion  was  quashed, 
because  the  informer  was  the  witness ;  divers  oonfvic^ 
tions  haying  been  quashed  for  the  saibe  teaseit  before. 
Nov.  88, 1788« 


The  King  v.  WtUiam  Kent.    9  jRaym.  p.  1M6. 

Upon  a  con-  The  defendant  was  conyicted  for- keeping  a  gua  for 
▼iction  the       .  r    o       o 

defendant's  destroying  the  game,  not  being  qualified  by  ktw^  Ac. 
^^Il^nact,  ^^^  ^^^  conyiction  being  removed  into  the  King's  Beuh 
defence,  and  by  certiorari  was  quashed,  because  the  informaticm  wis 
^^7n1»Tbe  ^  out  to  be  exhibited  Sd  Noy.  1  Geo.  9.  and  tJie  wit- 
stated  to  ness  was  sworn  and  made  his  oath  of  the  truth  of  the 
ed  on  a  day  facts  contained  in  the  information  the  said  9d  of  Noy. 
^'^'!^^V   1  Geo.  9.    But  the  summons  of  the  defendant,  his  m* 

on  which  the  '  ^ 

information   pearance,  and  making  defence,  and  the  oonyiction,  was 

JJ^^i^  *^  kid  to  be  the  9d  of  October,  1  Goo.  9.  which  was  beibre 
exhibited  and  the  information  and  examination  of  the  witness,  &c* 

the  witness  _ 

examined  ^. 

The  King  v.  Hawks.    9  Strangers  Rep. p.  858. 

In  convic-         A  conviction  for  killing  a  deer  was  quashed,  because 

must  be  a      ^^  ^^  ^^^7  convictus  est,  without  any  judgment  quod 

judgment,     forisfaciat  (a). 

quod  fbrisfa- 

ciat.    Fitzg.  124.  more  fuU  1  Barn.  B.  R.  119. 300.  S.  C. 

(o)  Rex  V.  Elwell,  Strtin.  794.  Ret.  v.  Vipont,  d  BUrr.  1163.  and  di^  cases 
there  cited.    S.  P«  Rear  v.  Chsodkr^  I  Salk,  978^  cvntni; 

5 
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Seymour y  Bart,  qui  tarn  v.  Day.  9  Sirange's  R.p.  899.  A,D*l73i. 
The  action  was  for  the  penalty  in  killing  a  hare,  not  No  new  trial 
being  qualified.   And  the  Jurj  found  for  the  defendant,  after  verdi^ 
contrary  to  the  direction  of  the  Judge.    But  the  Court  P"*  ^^ 
refused  a  new  trial,  saying  it  had  never  been  carried  so 
far  as  a  penal  action  (a). 

(a)  Vide  Mattison  qui  tam  v.  Allanson,  2  Stran.  1S38.    But  note,  they  will 

frant  one  where  the  whole  merits  of  ttie  case  have  not  been  laid  before  the 
ury,  either  through  the  mistake  or  mis-direction  of  the  Judge.  Wilson  y. 
Rastmll,  4  Term.  Rep.  758.  Vide  the  cases  there  cited,  and  S  Com.  Dig. 
Fkader,  (R.  |7.)  ^09. 


^ka*«.^M*itei^w.^iai4»Mi^B^MaM.H^^i>^^^AaM^>^Ma*MH«WB.«MB^.^aB^ii^^.*i^iwaMMwa*b 


Devemsh  v.  Meriins.    7  Mod.  Rep.  p.  Si5«  A.  D.  17S4. 

Trespass  for  taking  away  a  gun  from  the  plaintiff.  In  what  case 
The  plaintiff  discontinued    by   leave   of  the  Court,  ^haii  be 
Barnes^  Sergeairt^  moved  for  the  direction  of  the  Court  1"^^!^^: 

S.  C  9  Barn. 
to  the  master  to  tax  double  costs,  according  to  7  Jac.  1  •  S73. 433.449. 

c.  5.  Upon  producing  an  aflSdavit,  that  the  action  was  ^- ^*  ^  ^^'^ 
brought  against  the  defimdant  for  what  he  did  in  theBulLN*  P. 
cxoctttioo  of  his'  office  as  justice  of  peace  under  the  5 
Ana. — jLee,  Justice,  cited  the  case  <^  Catheral  v.  Cow* 
per  (is),  where,  in  a  case  of  the  like  nature,  a  suggestion 
<tf  the  like  nature  was  entered  upon  the  roll,  as  a  foun- 
dati<m  to  entitle  the  party  to  double  costs.  Mr.  Hat/" 
wardy  for  the  plaintiff,  insisting  that  the  fact  in  the  af- 
fidavit was  otherwise,  a  rule  was  granted  to  shew  cause 
why  such  a  suggestion  should  not  be  entered,  that  the 
party  might  have  an  opportunity  of  controverting  the 
fact.  Lord  Hardwicke^  Chief  Justice,  gave  the  reso- 
lation  of  the  Court.  There  are  two  questions :  the 
first,  Whether  the  defendant  be  entitled  to  double 
costs  under  the  Statute  Jac.  1.?  The  second,  What 
is  the  proper  method  of  awarding  them  ? — ^As  to  th6 
first,  though  it  has  been  insisted  upon  that  there 
ought  to  be  a  previous  conviction  of  the  offender,  be- 
ioxt  the  justice  can  justify  the  taking  away  the  gun, 

(a)  9  Kely.  59.     9  Bar.  K.  B.  109.  117. 

[ZZ] 
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A  r>.  w^i.  that  seeins  not  necessary,  under  this  act  of  tbe  6  Ann., 
the  same  aiilhoritj,  by  the  same  clause,  being  given 
to  lords  of  manors,  i/yho  cannot  as  such  convict.  It 
appears  plainly  by  affidavit!;,  that  this  action  was 
brought  against  the  defendant  for  Tvhat  he  did  in  the 
execution  of  his  office  as  a  justice  of  peace.  As  to  tbe 
second  question,  no  suggestion  upon  the  roll  is  neces- 
sary or  proper  in  tliis  case.  All  the  cases  cited,  where 
surh  a  suggestion  has  been  entered,  are  either  after  ver- 
dict and  no  certificate  by  the  Judge  of  Nisi  Prius,  or 
after  non&uit ;  in  both  these  cases  a  suggestion  is  very 
proper,  l)ecause  there  a  judgment  is  given  ibr  the  de- 
fendant, which  is  a  proper  foundation  for  entering  a 
suggestion  afterwards  (a).  But  in  the  case  of  a  dis- 
continuance no  judgment  at  all  is  given,  but  both  parties 
are  out  of  Court,  and  no  costs  at  all  can  be  given  in  tbe 
common  case  of  discontinuance.  Indeed  when  a  dis- 
continuance is  with  leave  of  the  Court,  we  always  do  it 
upon  payment  of  costs,  but  the  party  has  his  remedy 
for  them  on  tlie  rule  only  ;  the  same  manner  of  remedy 
must  be  for  double  costs.  Direction  was  given  to  tbe 
master  to  tax  double  costs,  and  upon  payment  of  them 
the  phuntift*  to  be  at  liberty  to  discontmue. 

Ca)    But  see  Anonymous,  2  Bar.  K.  B.   171.     Aaonymouf, 
6  Vent.  45.  and  Grindle^  v.  UoUoway,  Dough  294. 


^'  ^'  ^'^^^'  ■  I^lt^et  V.  Needs.  2  Comyns'  Rip.  p.  522. 

In  an  actioa  n/     *    i     i  •   ^  .. 

qui  tcim  on  a  -^^^^^  ^^^*'^»^>  fl"*  ^am  pro  pauperibus  quara  pro  se 
statute,  it  is  ipso,  exhibits  his  bill  on  the  23d  of  January,  in  Hilary 
s.iy  that  a       «erm  last,   agamst  the  defendant,  an  Attorney  of  thia 

qiuficd,"'''  ^'''''*'  *^'  *°^-  "^^^^^  ^^"^  ^''^^  ""^  Holcomb  Regis,  in  tiie 
without '       .county  of  Devon,  on  the  28th  of  November  1733,  the 

Kd^uo?*'  defendant  did  use  a  gun  to  kill  and  destroy  the  game, 
100/.  a  ye^r,    whereafi  he  was  not  qualified  so  to  do  by  the  laws  of  the 

(►rally  other  i  u       i_  ^.  ,  ,         .   .       ^ 

f  stale  which  realm;  whereby  an  action  accrued  to  the  plaintiff  to 
luikcs  a  qua-  demand  5/.  part  of  the  said  40/.     Secondly,  that  on  the 
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I6th  of  January  1738,  he  did  keep  aitotheif  §fua  to  kffl  A,  D.  1736, 
and  destroy  the  game,  not  being  qualified,  &c*  for  which  litication.  la 
an  action  accrued  for  other  5L    Thirdly,  thaton  thcf^^^^^JJI;^^^ 
same  day  he  exposed  to  sale  six  hares  against  the  form  wise. 
of  the  statute,  ivhereas  he  ivas  not  qualified  in  his  own  j^^^  p^  3<23. 
right  to  kill  game ;  whereby  an  action  accrued  to  de« 
mand  30/.  residue  of  the  40/.     Defendant  pleads  that 
he  owes  nothing;  and  in  arrest  of  judgment  moyed^ 
First,  that  the  first  count  is  not  gcKxl;  since  by  the 
Stat.  5  Ann.  c.  14.  sec.  4.  it  is  enacted,  that  if  any  per- 
son, not  qualified  by  the  laws  of  this  realm  so  to  do^ 
shall  keep  or  use  any  greyhounds,  setting*dogs,  hays, 
lurchers,  tunnels,  or  any  other  engine  to  kill  and  destroy 
the  game,  and  shall  be  convicted,  Sec.  before  a  justice 
of  peace,  he  shall  forfeit  51.     But  a  gun  is  not  men*  9  Comyns. 
tioned  in  this  act,  and  therefore  when  by  the  Statute       ' 
8  Geo.  c.  19.  it  is  enacted,  that  persons  liable  to  be 
proceeded  against  before  a  justice  of  the  peace  for  any 
pecuniary  penalty  or  sum  for  any  ofience  against  the 
law  for  the  preservation  of  game,  may  be  proceeded 
against  by  information  before  a  justice  of  the  peace,  or 
by  action  of  debt,  or  in  case,  &c.  before  the  ^id  of  the 
next  term  after  the  ofience,  &c.   But  debt  lies  not  unless 
the  offence  be  within  the  statute  5  Annas,  c.  14.    Se- 
condly, it  is  not  sufiicient  to  say  that  he  was  not  quali- 
fied, without  shewing  that  he  had  not  100/.  a  year,  ox 
any  other  estate  which  makes  a  qualification.     In  the 
case  of  the  Queen  v.  Greorge,  6  Mod.  40.  in  the  Queen's 
Bench,  S  Ann.  it  was  holden  that  a  conviction  on  the 
Statute  4  &  5  W.  &  M.  c.  2S.  shewing  that  the  de-  • 

fendant  existens  persona  dissoluta,  &c.  did  hunt  and 
kill  so  many  hares,  &c.  ought  to  be  quashed,  because  it 
did. not  shew  that  he  was  not  qualified.  Thirdly,  the 
seliing  six  hares  together  is  but  one  offence ;  and  by  the 
Statute  9  Aun.c.  25.  which  enacts,  that  if  any  peisoii 

[zz23 
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A.  P  1786.  wbat9oever,  not  being  <|inlified  m  his  own  right  to  kill 

game,  shall  «ell  or  expose  to  sale  any  hare,  pheasant, 

Sec.  be  shall  forfeit  for  e?erj  c^ence  such  penalty  as 

on  higglers,  Sdc.  by  the  Statute  6  Ann.  c.  14.  is  inflicted 

{viz.)  the  sum  of  5/.  which  ought  not  to  be  understood 

bl.  for  every  hare,  pheasant,  &c«  but  for  all  9M,  at 

onoe ;  bat  the  penalty  on  higglers,  Sec.  by  the  Statute 

5  Ann*  c.  14.  fa  the  sum  of  &l.  for  every  hare,  phea* 

s  Comynsy    sant,  ftc.    As  to  the  flnt  objection,  a  gun  is  an  engine 

*^  to  destroy  the  game.    So  as  to  the  second  objection,  we 

have  exactly  pi^sued  the  words  of  the  act ;  and  if  the 

defendant  had  been  qualified,  he  must  shew  k.    As  to 

tfie  third  objection,  that  all  is  one  offence,  the  Statute 

lb.  p.  677.     9  Ann.  refets  to  the  Statute  5  Annae,  which  gives  5/.  for 

every  hare,  &c.    And  though  it  be  objected  now  at  last, 

that  the  Jury  finds  but  lOl.  without  shewing  to  which 

ol  the  offences  k  is  to  be  applied ;  it  is  to  be  obserred, 

that  this  fa  an  action  of  debt  for  40/*  and  the  several 

offences  after  mentioned  siake  up  that  sum ;  and  the 

Jury  fluiy  find  that  the  defendant  owes  but  part  of  the 

debt.    And  per  Cnt\  as  to  the  first  objection,  the  aver*- 

tnent  of  hfa*  not  being  qualified  is  suftcieat,  since  the 

words  of  tlie  act  are  pursued ;  and  the  defendant  may 

1  Burr.  148.  come  and  skew  hfa  qualification.    Indeed  convictions 

1415.        "''l^Av^  ^''cen  quashed  for  not  setting  forth  what  was  his  want 

1  Str.  66.      of  qualification  ;  because  it  must  be  made  out  before  the 

1  Tenn  Hep.  "Jt^^tice,  that  he  had  no  suck  qualification  as  the  law 

1^7.  requires;  and  therefore  the  Justice  ought  to  Mtum, that 

he  bad  no  numner  ^rf* qualification,  before  he  can  convict 

3  Comyns,    the  defeiKlant.    As  to  the  second,  thfa  fa  after  a  verdict ; 

p  523.  .    . 

lb.  p.  577.  ^^  **  *•  matter  of  evidence,  whether  a  gun  be  an  engine 
to  kill  and  destroy  game.  As  to  the  third,  the  Statute 
9  Ann.  saith  not  that  be  shall  for  every  offence  pay  5/^ 
but  shall  forfeit  the  penaHy  of  the  Statute  5  Ann.  oai 
higglers,  and  which  fa  5/.  for  every  hare,  &C    And  be- 
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ing  adeU,  tbe  Jury  nwj-  find  a  part  ofthe  debt.    Jadg-  A.  P.  i7M. 

meat  was  given  for  the  plaintiff.  «  Ld- 1*»>™ 

4Buir.  !S9l.    t.BI.  Rep,  1331.    Doiigl.6.   t  H,  Bl.  34S. 

Jtcasan  V.  Lisle.    2  Comj/ns' Rep.  p.  576.  A.T).  use. 


This  wQs  an  action  of  debt  on  the  Statnle  5  Ann.  insnaco" 

ardetitU)iun 
c.  14.  on  five  several  ofl^nces  against  tliat  statute.      The  the  Sututt-  3 

first  and  second  counts  were,  that  the  defendant  use ' 
engine  called  a  gnn.     The  third  count  wae,  that 
defendant  kept  and  used  a  Hog  to  kill  and  destroy 
game,  not  t>eiag  qualified  by  the  statutes  of  this  n 
BO  to  do.     The  fourth  count  was,  that  tbe  defendant 
posed  to  sale  an  hare,  not  being  «ititled  to  the  said  bare  ^"*' 
under  any  person  qualified  to  kill  game.     The  fifih 
count  was,  that  Uie  defendant  exposed  a  pheasant  to 
■ale,  not  being  entitled  uhder  any  person  qualified  to 
kill  game.      After  Nil  debet  pleaded,  a  Verdict  was 
found  for  the  i^inti&'and  damages.     And  now  the  de- 
fendant moved  in  arrest  of  judgment,  and  took  several 
exoeptioas.     First,  that  it  does  not  appear  on  which 
coaat  the  damages  are  found,     Sed  non  allocatur ;  for  ^  ^°^^"*' 
it  is  frequent  when  several  counts  are  in  a  dectaiutioii, 
that  damages  are  given  more  or  less  ^an  tbe  sum  in 
any  one  count,  and  yet  holden  well,     Secoudly,  that  the 
two  first  counts  are  for  keeping  or  using  a  gun,  whereas 
a  goo  is  not  mentioned  in  the  statute.     Sed  non  alloca- 
tur ;  for  if  he  bad  been  charged  for  using  a  gun  to  de- 
ttroy  the  game  contraiy  to  the  form  of  the  statute,  tliis 
after  a  verdict  bad  been  sufficient ;  for  tbe  statute  saith, 
if  any  wetunnels  ot  any  other  engine  to  destroy  tbe 
game;  and  after  a  verdict  for  the  plaintiff  the  Court 
'  murt  inl«id,  that  the  Jury  thought  a  gun  an  engine  to 
destroy  the  game  ;  and  so  it  was  resolved  in  this  Court  2  Comyn*. 
between  Blcwit  qni  tarn,  &c,  ver.  Needs.     But  here  the 
declaratioo  saith  that  the  defeiidant  used  a  certain  en* 
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A.  D.  nae.  glne  called  a  gun,  vfhidi  is  not  so  strrnig  as  (he  case  of 
Bleivit  and  Needs.  Thirdly,  the  plaintiff  does  not  al- 
ledge,  that  the  defendant  i;ras  not  qualified  by  the  laivs 
of  this  realm,  but  that  he  was  not  qualified  by  the 
statutes  of  this  realm,  and  a  person  may  be  qualified 
by  law  to  hunt,  though  not  qualified  by  the  statute  law ; 
which  is  in  the  negative,  that  not  having  such  an  estate 
he  shall  not  be  qualified.  Sed  non  allocatur;  for  the 
words  may  well  import  as  much  as  being  unqualified, 
or  not  qualified.  Fourthly,  that  in  the  third  count  the 
plaintiff  declares,  that  the  defendant  kept  and  used  a  dog 
to  kill  the  game,  without  saying  what  sort  of  a  dog ; 
it  might  be.  a  mastiff  dog,  or  a  lap-dog,  which  might 
chance  to  kill  game ;  and  the  statute,  5  Annas,  c.  14. 
upon  which  this  action  is  founded,  mentions  only  grey« 
hounds,  6etting«dogs  and  lurchers.  And  therefore  the 
action  for  the  penalty  given  by  this  statute  ought  to 
conform  to  it, and  shall  not  by  extended  be  equity,  being 
a  penal  law.  And  though  the  Statute  28  &  23  Car.  S. 
cap.  25.  mentions  dogs  generally,  and  that  be  confirmed 
by  this  statute,  yet  it  doth  not  give  the  penalty  of  5/. 
to  every  thing  forbidden  by  that  statute,  wherein  the 
penalty  is  SO/,  only.  And  of  tbis  opinion  was ^ the 
whole  Court.  Fifthly,  it  was  excepted,  that  the  two  last 
counts  alledge  the  tacts  against  the  form  of  the  statutes ; 
whereas  there  is  but  one  statute  against  exposing  hares, 
&c.  to  sale.  But  the  Court  took  no  regard  to  this  ex- 
'  ceptipn,  for  there  are  several  acts  about  hares,  &c. 
And  the  Statute  0  Annae,  c.  25.  relates  to  this  matter. 
But  for  the  fourth  exception  the  judgment  was  arrest- 
ed (a). 

(a)  In  the  case  of  Hooker  t.  Wilks,  (which  was  an  action  of  debt  upon  the 
Stat.  8  Geo.  1.  c.  19.  for  using  an  hound  to  destroy  g^pie,)  after  a  verdict  for 
the  plaintiff,  the  judgment  was  arrcBted,  because  the  Stat.  5  Ann.  c.  14.  has  not 
the  word  hound ;  and  the  words  other  engines  coining  after  tunnels.  &c.  are 
apphcable  onJy  to  inanimate  things.  And  that  being  a  penal  law,  could  not  be 
extended.    SStr.  11S6. 
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rVickham  v.  fValker.     Barnes,  p.  125.  a.  T).  1738. 

Defendant,  an  inferior  trades.nan,  bunts  in  company 
with  a  person  qaalified,  ^bo  kills  a  hare,  and  defendant 
being  sued  on  Statute  —  Ann.  Plaintiff' obtained  a  ver- 
dict, and  a  point  reserved,  ivbether  the  defendant  ^vas 
liable  to  costs,  was  argued.  The  Court  was  of  opinion, 
that  defendant  being  found  by  the  Jury  to  be  an  inferior 
tradesman  (a  dothier  and  alehouse-keeper)  is  within  the 
statute  which  was  made  to  prevent  such  people  from 
misi^ending  their  time  :  defendants  trade  is  as  much 
negtectod  when  he  hunts  with  a  qualified  person,  as 
without.— Per  Holt.  Every  tradesman  not  qualified,  is 
an  inferior  tradesman,  and,  though  qualified,  he  cannot 
hunt  in  any  person^s  ground  but  his  own.  Defendant 
must  pay  costs. — Eyre  for  plaintiff. — Agar  for  defen- 
dant. 


Daoiesv.  Powell  Sf  six  others.   Willes^s  Rep,  pAO.      A.  P.  1738. 
The  following  opinion  of  the  Court  was  thos  given  by  Deer  in  an 
Willis,  Lord  Chief  Justice :  "Trespass  for  breaking ^"^'^'^j^ 

'    ^  *^  .  °  ground  may 

and  entering  the  close  of  the  plaintiff  called  Caver^ham  bed  strained 

Park,  containing  six  hundred   acres  of  land,  in  the  s/(;^"'o. 

parish  of  Caversham,  in  the  county  of  Oxford,  for  UG.  7  Mod. 

treading  down  the  grass,  and  for  chasing,  taking  and  §  (^'^ 

carrying  away  divcrsas  feras,   videlicit,  one  hundred 

bucks,  one  hundred  does,  and  sixty  fawns  of  the  value 

of  600/.  of  the  said  plaintiff  inclusas  et  coarctatns  in  the 

said  close  of  the  said  plaintiff.     Damage  700/.     The 

defendants  all  join  in  the  same  pica;    and  as  to  the 

force  and  arms,  &c.  they  plead  not  guilty :  but  as  to  the 

residue  of  the  trespass  they  justify  as  servants  of  Charles 

Lord  Cadogan  ;  and  set  forth  that  the  place  where,  &c. 

at  the  time  when,  &c.  was  and  is  a  park,  enclosed  and 

fenced  with  pales  and  rails,  called  and  known  by  tlic 

name  of  Caversham-Park,  &c.  ;  and  that  tlie  said  Lord 

Cadogan  was  seised  thereof,  and  also  of  a  messuage,  &c. 

in  his  demesne  as  of  fee,  and  being  so  seised  on  the  3d 
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A.  D.  1758  of  August,  1790,  by  iadentnre  dmiiieli  the  isaie  to  the 
plaintiff  by  the  name  (inter  alia)  of  all  the  said  park 
called  Caversham  Park>  from  Lady-daj  then  last  past, 
for  the  term  of  seren  yeare,  under  the  rent  of  124/.  9b. 
The  deer  are  not  particularly  demised,  but  there  is  a 
covenant  that  the  plaintiff,  his  executors  and  admiBii* 
strators,  should  from  time  to  time,  during  the  term,  keep 
the  full  number  of  one  hundred  Uriffg  deer,  in  and  upon 
the  said  demised  premises,  or  in  or  upoa  some  pails 
thereof*  And  L<Hrd  Cadogan  covenants  to  allow  the 
plaintiff  in  the  winter,  yearly,  during  the  term,  twenty 
loads  of  boughs  and  lops  of  trees  for  browse  far  his 
deer  to  feed  on,  calling  them  there,  as  he  does  in  other 
parts  of  the  lease,  ^^  the  deer  of  the  said  John  Dayies ;" 
and  likewise  covenants,  that  if  the  plaintiff  shall,  on  the 
feast  of  St.  Michael  next  before  the  expiration  thereof, 
pay  Lord  Cadogan  all  the  rent  that  would  be  due  at  the 
expiration  of  the  lease,  then  the  plaintiff,  his  executors, 
&c.  might  sell  and  dbpose  of  any  or  all  of  the  deer 
that  he  or  they  should  have  in  the  said  park  at  any 
time  in  the  last  year  of  the  said  term,  any  thing  in  the 
said  indenture  to  the  contrary  thereof  in  anywise  not- 
withstanding. And  the  defendants  justify  taking  the 
said  deer  as  a  distress  for  186/.  rent  due  at  St.  Thomas- 
day,  1731 ;  and  say  that  they  did  seize,  chase  and 
drive  away  the  said  deer  in  the  declaration  mentioned 
then  and  there  found,  ^^  being  the  property  of  and  be- 
longing to  the  said  John  Davies,*'  in  the  name  of  a  dis- 
tress for  the  said  rent ;  and  then  set  forth  that  they 
complied  with  the  several  requisites  directed  by  the 
act  concerning  distresses,  (and  to  which  there  is  no 
objection  taken;)  that  the  deer  were  appraised  at 
161/.  15^.  6d.f  and  that  they  were  afterwards  sold  for 
86/.  19s,  being  the  best  price  they  could  get  for  the  same  ; 
and  that  the  said  sum  was  paid  to  Lord  Cadogan  to- 
wards satisfaction  of  the  rent  in  arrear ;  and  that  in 

2 
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taking  tttch  distreis  they  did  as  liiile  dtvuigc  a$  tliey  A.  D.  17$8. 
could.    To  this  plea,  the  plaintiff  demurs  generally,    "^ 
and  the  defendants  join  in  demurrer.    And  the  single 
question  that  was  submitted  to  the  ju(%ment  of  the 
Court  is,  whether  these  deer  under  these  cireumstanceSs 
as  they  are  set  forth  in  the  pleadings,  were  distrainable  or 
not.     It  was  insisted  (a)  for  the  plaintiff  that  they  were 
not;  1st,  Because  they  were  fer«  natura,  aiul  no  one 
can  ba?e  absolute  property  in  them.    Sdly,  Because 
they  are  not  chattels,  but  are  to  be  considered  as  here* 
ditaments  and  incident  to  the  park.     Sdly,  Because,  if 
not  hereditaments,  they  were  at  least  part  of  the  thing 
demised.    4thly,  Their  last  argument  was  drawn  ab 
inusitato,  because  there  is  no  instance  in  which  deer 
have  been  adjudged  to  be  distrainable.     First ;  to  sup-* 
port  the  first  objection,  and  which  was  principally  re- 
lied on  by  the  counsel  for  the  plaintiff,    they  cited 
Finch,  176. ;  Bro.  Abr.  tit.  «  property,"  pi.  20. ;  Keil- 
way^  SO,  b.  Co.  Lit.  47.  a.  1  Rol.  Abr.  666.  and  several 
other  old  books,  wherein  it  is  laid  down  as  a  ri^Ie  that 
deer  are  not  distrainable  ;  and  the  case  of  Mallocke  v. 
Eastly,  5  Ley.  227.  where  it  was  holden  that  trespass 
will  not  lie  for  deer,  unless  it  appears  that  they  are 
tame  and  veclaimed.    They  likewise  cited  3  Inst.  109, 
110.  and  1  Hawk.  P.C.  04.  to  prove  that  it  is  not  felony 
to  take  away  deer,  conies,  &c.  unless  tame  and  reclaim- 
ed.    1  do  admit  that  it  is  generally  laid  down  as  a  rule 
in  the  old  books,  that  deer,  conies,  &c.  are  fcrse  na« 
turae,  and  that  they  are  not  distrainable ;  and  a  man 
only  have  a  property  in  them  ratione  loci.    And  there** 
fore  in  the  Case  of  Swans,  7  Co.  15, 16,  17,  18.  and  in 
several  other  books  there  cited,  it  is  laid  down  as  a 
rule  that  were  a  man  brings  an  action  for  chasing  and^ut^j-j.^^^ 
taking  away  deer,  hares,  rabbits,  &c.  he  shall  not  say  Raymond. 

(a)  Tliis  case  was  argued  in  Michaelmas,  17S7,  by  Wright, 
Sergt.  for  the  pUinlifF,  and  Eyre,  King's  Sergt  for  the  defendants. 
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A.  D.  17^  niOSy  because  he  has  them  only  fbr  his  game  and  plea* 
sure  ralione  privilegii  whilst  they  are  in  his  park,  war-' 
ren,  Set.  Bnt  there  are  writs  in  the  Register,  fo.  102. 
a  book  of  the  greatest  authority,  and  several  other 
places  in  that  book  which  shew  that  this  rule  is  not 
always  adhered  to.  The  writ  in  fo.  102,  is  *^  quare 
clausum  ipsius  A.fregit  et  intrayit,  &  cuniculos  suos 
cepit."  The  reason  given  for  this  opinion  in  the  books 
why  they  are  are  not  distrainable  is  that  a  man  can 
have  no  valuable  property  in  them.  But  the  rule  is 
plainly  too  general ;  for  the  rule  in  Co.  Lit.  is  extend- 
ed to  dogs ;  yet  it  is  clear  now  that  a  man  may  have 
a  valuable  property  in  a  dog.  Trover  has  been  several 
times  brought  for  a  dog,  and  great  damages  have  been 
recovered.  Besides  the  nature  of  things  is  now  very 
much  altered,  and  the  reason  which  is  given  for  the 
rule  fails.  Deer  were  formerly  kept  only  in  forests  or 
chases,  or  such  parks  as  were  parks  either  by  grant  or 
prescription,  and  were  considered  liither  as  things  of 
pleasure  than  of  profit :  but  now  they  are  frequently  kept 
in  enclosed  grounds,  which  are  not  properly  parks,  and 
are  kept  principally  for  the  sake  of  profit ,  and  therefore 
must  be  considered  as  other  cattle.  And  that  this  is 
the  case  of  the  deer  which  are  distrained  in  the  present 
case  is  admitted  in  the  pleadings.  The  plaintiff  by 
bringing  an  action  of  trespass  for  them  in  some  measure 
admits  himself  to  have  a  property  in  them ;  and  they 
are  laid  to  be  inclusas  et  coarctatas  in  his  close,  which 
at  least  gave  him  a  property  ratione  loci ;  and  they  are 
laid  to  be  taken  and  distrained  there :  but  what  fiiliows 
makes  it  still  stronger;  for  in  the  demise  set  forth  in 
the  plea,  and  on  which  the  question  depends,  they  are 
several  times  called  the  deer  of  John' Davies  the  plain- 
tifl^,  and  he  is  at  liberty  to  dispose  of  them  as  his  own 
before  the  expiration  of  the  term  on  the  condition  thert 
mentioned.  And  it  is  expressly  said  that  the  defendants 
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di^traiaed,  the  doer  being  the  property  of  the  laid  John  A.^^  173a. 
Davies :  it  is  nlfio  plain  that  he  had  a  valaable  property 
in  thero,  they  having  been  sold  for  86/,  19s. ;  both 
irhich  facts  are  admitted  by  the  demurrer.  The  plain* 
tiff  therefore  in  this  case  is  estopped  to  lay  either  that 
he  had  no  property  in  them^  or  that  his  property  was 
of  no  value.  Besides  it  is  expressly  said  in  Bro.  Abr. 
tit.  **  property,"  pi.  44.  and  agreed  in  all  the  books, 
that  if  deer  or  any  other  things  ferae  naturae  become 
tame,  a  man  may  have  a  property  in  them.  And  if  a 
man  steel  such  deer^  it  is  certainly  felony,  as  is  admitted 
in  3  Inst.  110.  and  Hawk.  P.  C.  in  the  place  before 
cited  (a).  Upon  a  supposition,  therefore,  which  I  do 
not  admit  to  be  law  now,  that  a  man  can  have  no  pro- 
perty in  any  but  tame  deer,  these  must  be  taken  to  be 
tame  deer,  because  it  is  admitted  that  the  plaintiff  had 
a  property  in  them.  Secondly ;  as  to  their  not  being 
chattels  but  hereditaments  and  incident  to  the  park,  and 
so  not  dihtrainable,  several  cases  were  cited;  Co.  Lit. 
47.  b.  and  7  Co.  17.  b. ;  where  it  is  said  that  if  the 
owner  of  a  park  die,  the  deer  shall  go  to  his  heir  and  not 
to  his  executors ;  and  the  Statute  of  Marlbridge,  52 
Hen.  3.  c.-S9.  where  it  is  said  that  no  one  shall  distrain 
his  tenants  de  libero  tenemento  suo  nee  de  aliquibus  ad 
liberam  tenementum  spectantibus.     I  do  admit  the  rule 

(a)  The  legislature  have  also  made  provisions  at  different  tiroes  for  the  pro- 
tection of  deer  in  forests  and  open  as  well  as  enclosed  grounds.  But  by  the 
Stat.  Id  Geo.  3.  c.30.  aU  the  former  actn  rehtting  to  this  subject  (except  that  of 
9 Geo.  1.  c.  22.)  are  expressly  repealed  by  name;  and  it  has  since  been  hoiden 
by  all  the  judges  that  that  also,  as  far  as  it  made  it  a  capital  offence  to  kill, 
destroy,  or  steal  deer,  was  virtually  repealed;  Rex.  v.  Davies,  1783.  The  Stat 
16  Geo.  3.  c.  30.  inflicts  a  penalty  ot  30/.  on  persons  who  kill,  wound  or  de* 
•troy,  or  take  in  any  snare,  &c.  or  carry  away  any  red  or  fa'Iow  deer  in  any 
forest,  cbase^  purlieu  or  ancient  walk,  whether  enclosed  or  not,  or  in  any  en- 
cloied  park,  paddock,  irood,  or  other  enclosed  ground  where  deer  are  usually 
kept  without  the  consent  of  the  owner,  &c.  or  aid  therein;  and  a  penally  of 
SO/,  on  per.vons  who  course,  hunt,  shoot  at  or  otherwise  attempt  to  kill,  wound 
or  destroy  any  such  deer,  &c  or  aid  therein,  &c.;  and  a  double  penalty  on  the 
keepers  for  either  of  those  offences;  and  it  subjects  the  offender  to  transporta- 
tion for  seven  years  for  a  second  offence. 
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A.  D.  1738.  that  hereditaments  or  things  annexed  to  the  frediolJ  (a) 
are  notdistrainable ;  and  possibljr  in  the  caae  of  a  park, 
properly  so  called,  which  must  be  either  by  grant  or 
prescription,  the  deer  may  in  some  measure  be  said  to 
be  incident  to  the  park  t  bat  it  does  not  appear  that 
this  is  such  a  park,  nay  it  ronst  be  taken  not  to  be  so« 
In  the  declaration  it  is  styled  the  close  of  the  plaintiff, 
called  Caversliam  Park*  In  the  plea  indeed  it  is  styled 
a  park,  called  Cayersham  Park  :  but  it  is  not  said  tkat 
it  is  a  park  either  by  grant  or  prescription;  and  it 
cannot  be  taken  to  be  so  on  these  pleadings,  but  most 
be  taken  to  be  a  close  where  deer  have  been  kept,  and 
which  therefore  has  obtained  the  name  of  a  park,  be- 
cause the  deer,  as  I  mentioned  before,  are  called  the 
deer  of  John  Davies,  and  because  he  is  at  liberty  to  sell 
them,  and  so  to  seyer  them  from  the  park  before  the 
expiraftion  of  the  terra.  And  in  Hale's  History  ef  the 
Picas  of  the  Crown,  I  yol.  fo.491.  cited  for  the  de- 
fendants, it  is  expressly  said  that  there  may  be  a  park 
in  reputation,  <<  as  if  a  man  enclose  a  piece  of  groond 
and  put  deer  in  it,  but  that  makes  it  not  a  park  without 
a  prescription  time  out  of  mind  or  the  kill's  charter/* 
Vid*  Stat.  91  Ed.  I .  de  male&ctoribua  in  parcis  thefe 
referred  to.  Thirdly ;  as  to  the  third  objection,  that  the 
deer  are  part  of  the  thing  demised,  and  ciHiseqnendy 
not  distrainablc ;  the  only  case  which  was  cited  to 
prove  this  was  the  Case  of  Tithes  (ft)  which  is  nothing 

(«)  "  Furnaces,  caldrons  and  the  like  fixed  to  the  freehold,  or  the  door«  or 
windows  of  a  house  and  the  like,  cannot  be  disirained.  Co.  tit.  47.  b.  Bro. 
Abr.  "  Dibtrcss,"  pi.  23.— Neiihcr  can  a  lime-kiin,  if  aifixed  to  the  freehold, 
be  distrained.  But  where  the  plainlifF  in  replevin  declared  for  taking  li» 
goods  and  chatties,  to  wit,  a  lime-kiln ;  ami  the  defendiant  avowed  taking  it  as  & 
distress  for  rent  in  arrear ;  and  the  plaintiff  in  his  plea  in  bar  said  that  the  liaw 
kiln  was  affixed  to  the  freehold,  it  was  holden,  on  demurrer,  that  the  pica  in  Iw 
was  a  departure  from  the  declaration  which  asserted  it  to  be  a  chattel;  though, 
had  it  been  a  portable  oven,  jt  mialit  have  been  distrained;  and  jiidgi»«Dt  wiS 
given  for  the  defendant.    NiblettV.  Smith,  4  Durnf.  &  East. 501. 

(b)  Vid.  Bro.  Abr.  tit.  "  Distress,"  pi.  83 ;  tit.  "  Dette."  pi.  «S4:  1  KoL  Ab» 
46T,  pL  18  ;  and  Finch.  135,d. 
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« 

to  the  purpose ;   because  where  tithes  only  are  let  a  A.  D.  iTsa. 
man  cannot  reserve  a  rent,  it  beia^  only  a  personal  con* 
tiact.     Without  denying  the  rule,  which  1  believe  is 
generally  true,  the  fiict  here  will  not  warrant  it,  for 
they  are  not  part  of  the  thii^  demised.    They  aie  not 
uiKutioned  in  the  description  of  the  paiticulars,  and 
cannot  be  part  of  the  thing  demised  for  the  reason  be« 
fote  giren,  because  they  may  be  sold  and  disposed  of 
by  the  plaintiff  before. the  expiration  of  the  demise* 
Fourthly ;  the  last   argument,    drawn   ab    inusitato, 
though  generally  a  very  good  one,  does  not  hold  in  the 
present  case.     When  the  nature  of  things  changes,  the 
rules  of  law  must  change  too.     When  it  was  holden 
that  deer  were  not  distrainable,  it  was  because  they  were 
kept  principally  for  pleasure  and  not  for  profit,  and 
weie  not  scdd  and  turned  into  money  as  they  are  now. 
But  now  they  are  become  as  much  a  sort  of  husbandry 
as  hones,  cows,  sheep,  or  any  other  cattle.     Whai« 
ever  they  are  so,  and  it  is  universally  known,  it  would 
be  ridiculotts  to  say  that  when  they  are  hespi  merely  for 
pn>&  they  are  not  distrainable  as  other  cattle,  though 
it  has  been  boklen  that  they  were  not  so  when  they 
were  kept  only  for  pleasure.      The  ri^  concerning 
peiBonal  estates,  which  were  laid  down  when  personal 
estates  were  but  small  in  propoilion  to  lands,  are  quite 
varied  both  in  courts  of  law  and  equity,  now  that  per* 
soDal  estates  are  so  much  increased  and  become  so  con« 
siderable   a   part  of  the  property  of  this    kingdom. 
Therefore,  witjiout  contradicting  the  reasons  which  are 
bud  down  concerning  this  matter  in  the  ancient  books, 
and  without  determining  any  thing  with  respect  to  deer 
in  forests  and  chases  or  parks,  properly  so  callecf,  con- 
cerning which  we  do  not  think  it  necessary  to  determine 
any  thing  at  present,  we  are  all  of  opinion  that  we  are 
well  warranted  by  the  pleadings  to  determine  that  these 
deer,  under  the  circumstances  in  which  they  appear 
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A.  n.  1738.  to  have  been  at  the  time  when  this  distress  was  taken, 
were  properly  and  legally  distrained  for  the  rent  that 
was  in  arrear.  There  must  therefore  be  judgment  for 
the  defendantb.  (a)/' 

(a)  Vid.Siiiipeon  v.  Hartopp,  M.  18  Geo.  S  WiUes,  61«. 


A.  P.  1739.  J)avis  V.  Powell.    7  Mod.  p.  249. 

Deer  may  be     Trespass  for  distminin^  the  plaintiflTk  deer.     The  de- 
distrained  tor  ^      ,..^,  -.^T        1-r-iJl  11.J 

itnr.  fendant  justified  as  servant  of  Lorn  Oad^^n,  who  bad 

leased  to  the  plaintiff  thirty  acres  of  land,  upon  which 
he  (ihe  plaintiff)  was  to  keep  one  hundred  deer,  and  to 
have  liberty  to  sell  them  at  the  expiration  of  the  term ; 
but  the  plaintiff  being  in  arrear  to  my  lorcl  for  rent, 
the  defendant  distrained  the  deer.  The  question  was; 
Whether  d(*er  are  distrainable  or  not?  It  was  said  by 
the  plaintifl's  counsel,  that  the  deer  being  ferae  nataras 
are  not  distrainable  (a).  It  was  alledged  for  the  defen- 
dant, that  the  nature  of  things  changes,  and  with  them 
the  reason  of  the  law ;  and  though  fomerly  deer  being 
considered  ferae  naturae  couM  not  be  distrained,  being 
then  kept  for  pleasure,  yet  they  are  now  chiefly  kept  for 
profit ;  and  therefore  that  reas(Mi  fails  now.  And  judg- 
ment was  given  for  the  defendant. 

(a)  Finch,   126.    Co.  Lit.  47.     1    Roll.  Abr.  666.    3  Lev.  «2n 
7  Co.  17.    3  luhK.  109.    Uawk.  P.  C.  124. 


The  King  d.  Gardiner.     Andrewsy  p.  ^5. 
S.  C.  3  Stra.      Motion  by  Mr.  Denison  to  quash  a  conviction  upoa 
sSeskCa.     ^^®  Statute  of  5  A.  c.  J4.  s.  4.  which  set  out,  that  ih^ 
383.  defendant  "  unlawfully  had  and  kept  in  his  custody  a 

keeping  a  gun,  being  an  engine  or  instrument  for  destroying 
le°or  de!*^  *^garae,  contrary  to  the  form  of  the  statute  in  that  case 
•rroying  made  and  provided."  And  he  objected,  that  this  is  no 
Swce?  """  sufficient  charge  within  the  5  A.  or  any  other  of  the 
laws  relating  to  the  game.  For  it  is  not  said,  that  the 
defendant  used  the  gun  for  the  destruction  of  game  ;  and 
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a  gtiii  is  not  an  instrument  so  bx  appropriated  to  killing  A.  D.  1708- 
game,  as  that  if  is  criminal  for  a  person  to  have  one  in 
his  custody  only.    And  it  would  haye  been  altogetlier 
|s  well  if  it  bad  been  said,  that  the  defendant  had  a 
cane,  &c.  which  may  possibly  be  used  for  the  purpose 
of  killing  g^me.     And  he  cited  The  King  and  King,  1  Sess.Ca.93. 
East.  3  G.  1.    The  defendant  there  was  convicted,  for 
that  quoddam  tormentum,  being  an  engine  to  destroy 
game,  custodivit,  &c.     And  upon  motion  by  Sergeant 
Whitaker  to  quash  this  conviction,  he  urged,  that  the 
5  A.  doth  not  extend  to  the  bare  keeping  a  gun ;  but 
the  only  offences  intended  to  be  prevented  by  the  act 
are,  the  keeping  of  engines  appropriated  to,  and  which 
can  only  be  used  in,  the  destroying  of  game;  and  also 
the  actual  killing  of  game.    And  he  further  argued,  that 
the  word  (gun)  is  not  mentioned  in  the  statute,  and  it 
cannot  come  within  the  meaning  of  the  words  (or  othmr 
engines), .  because  it  is  properly  an  engine,  not  for  the 
killing  game,  but  for  the  defence  of  a  man's  house. 
Tbete  was  no  determination  in  this  case ;  but  Parker j 
Chief  Justice,  and  the  two  justices  Poa^t^and  Praity 
were  of  that  opinion :  but  Samuel  Eyrcj  Justice,  seemed 
to  think,  that  a  gun  is  an  engine  within  this  statute, 
because  it  is  mentioned  in  92  Car.  2.  c.  S5.    On  the 
other  side   it  was  now  argued   by  Solicitor-general 
StrangCy  that  the  Statute  of  5  A.  is  in  the  disjunctive; 
that  <^  if  any  person,  &c.  shall  keep  or  use  any  grey- 
hound, &c.  tunnels,  or  any  other  engine  to  kill  or  destroy 
tbe  game,  &c."  so  that  if  any  one  keeps  such  an  engine 
as  may  destroy  game,  it  is  sufficient  upon  this  act. 
Now  a  person  may  certainly  have  a  gun  for  destroying 
game ;  and  that  it  is  a  proper  instrument  for  that  pur-* 
ppse  appears  by  the  Statute  of  Car.  2.    And  all  the  acts 
of  the  legislature  must  be  supposed  to  be  consistent. 
Mr.  Solicitor  also  cited  The  King  and  Styles,  Hill.  8  G.  Qu.  Filer. 
I.  where  it  was  objected  to  a  conviction  for  keeping  iStra.  496. 
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A.  D.  1739.  a  lurcher,  tlMt  it  did  not  tppeir  the  defbidiiit  used  it 
t6  deitroj  gune.    Bat  the  Court  heU  the  oonyidioiito 
be  good  upon  this  act,  because  it  is  iia  the  disjunctift. 
And  Mr.  Solicitor  also  argued,  that  the  defendant  Iim 
heie  in  effisct  coDfiBsatd  that  he  kept  a  gun  for  destroyhg 
game ;  for  it  is  charged  in  the  conviotion,  that  '^  he 
unlaifrfuU  J  kept  in  his  custody  a  gun,  being  an  tngint 
or  iMtnunent  for  destroying  game  ;**  and  afterwards  it 
itstated,  that  he<<  vas  asked  if  he  could  say  any  thiog 
why  he  should  not  be  convicted,  Sec.  and  becaase  he 
gaid  nothing  in  his  defence,  but  confessed  the  premissei 
aa  before  charged,  Sec.    To  this  btft  point  it  was  an- 
tweied  by  the  Court,  that  the  defendant's  confessioii 
extends  only  to  the  charge  as  it  is  laid  in  the  ioferaia- 
tion  ;  the  legality  of  which  it  is  the  part  not  of  the  de« 
fendant,  but  of  tlie  Court  to  judge  of.    And  if  it  be 
sot  in  itself  sufficient,  the  confession  will  not  enlarge  it. 
And  the  whole  Court  were  clearly  of  ^ini0R,  that  this 
conviction  is  not  good*    For  (as  they  aigued)  if  the 
Statute  of  5  A,  is  to  be  construed  }n  so  extensive  airnui- 
ner  as  to  extend  to  the  bare  having  of  any  iostrament 
that  may  possibly  be  used  in  destroying  game,  it  will 
be  attended  with  very  great  inconvenience,  there  beiif 
scarce  any,  though  ever  so  useful,  but  what  may  be 
applied  to  that  purpose.  And  though  a  gun  may  be  v^ 
in  destroying  game,  (and  when  it  is,  it  then  fiiUs  within 
the  words  of  the  act,)  yet  as  it  is  an  instniment  proper, 
ftod  frequently  necessary  to  be  kept  and  used  for  cither 
purposes,  as  tlie  killing  of  noxious  vermin,  or  the  like, 
it  is  not  the  having  a  gun,  without  applying  it  in  the 
destruction  of  game,  that  is  prohibited  by  the  act.   The 
words  therefore, "  or  other  engine,"  (as  Zee,  Chief  Jus- 
tice, said,)  mast  be  understood  of  such  instruments  as 
are  applicable  only  to  the  destruction  of  game,  as  bare* 
pipes,  &c.  or  of  such  as  are  actually  employed  in  that 
way.    And  Chappk^  Justice,  said,  that  if  such  things 
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is  are  enumerated  in  the  statute,  and  are  peculiarly  A.  D.  1739. 
fitted  or  disposed  for  killing  game,  as  bare«>pipes,  lurch* 
ers,  &c.  are  kept  by  an  unqualified  person,  jet  it  must 
be  averred  that  they  are  kept  to  kill  game,  ^hich  in 
the  present  case  ^ould  have  been  sufficient ;  and  in  that 
case  it  Tfould  be  incumbent  on  the  person  having  such 
things  in  his  custody  to  prove  that  he  kept  them  for 
ether  purposes.  And  supposing  this  to  be  the  fact,  and 
tiiat  he  never  used  them  in  killing  game,  he  would  not 
be  punishable. — And  Page^  Justice,  said,  he  remem- 
bered a  case  in  Lord  Holt's  time,  where  it  was  held^ 
that  the  keeping  a  lurcher,  without  using  it  in  killing 
game,  was  not  within  the  Statute  of  Car.  3.  though  it 
be  expressly  named  therein.  Besides,  as  these  acts 
restmin  the  liberty  which  was  allowed  by  the  common 
law,  and  are  also  penal,  they  ought,  not  to  be  extended 
further  than  they  must  necessarily  be. — ^And  Probj/n^ 
Justice,  said,  that  as  the  legislaSfcure  had  the  Act  of  Car.  S. 
before  them  when  this  was  made,  they  would  proba- 
bly have  motioned  guns  expressly,  if  they  had  intended 
to  prohibit  the  having  them  in  a  person^s  custody.  And  . 
tterefore  it  is  not  without  design  that  the  word -is 
emitted.    The  conviction  was  therefore  quashed. 

Note. — After  the  Court  had  delivered  their  opinion, 
Mr.  Solicitor  said,  that  in  the  Case  cited  of  The  King 
and  King,  Lord  Macclesfield  said,  that  he  was  in  the 
Rouse  of  Commons  when  the  Act  of  5  A.  was  made  and 
he  himself  objected  to  the  inserting  of  the  word  (gun) 
therein,  because  it  might  be  attended  with  great  incon* 

m 

venience. 

S.P.  Winefield  v.  Stratford,  Say.  15.  1  Wils.  815.  See  Avery  ▼.  HooW, 
Cowp.  895.  lUx  V.  Thomion^  3  Term  Rep.  B.  R.  18.  Rex  v.  Hartley.  Cald. 
175. 


The  King  t).  Gardner.    2  Strange^  p.  1098. 
The  defendant  was  convicted  by  a  justice  of  peace  The  bai« 
fer  keepii^  a  gun,  contrary  to  5  Ann.  c.  14.    And  itg^^^l^no 

[3  A] 
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A.  P.  17^9*  was  objected,  that  a  gun  is  not  mentioned  in  that  statntei 

cause  ot  con  and  though  there  are  many  things  for  the  bare  keeping  of 

2  S€SB.'Ca.  p.  which  a  man  may  be  convicted  ;  yet  there  are  only  such 

385.  no.  204.  ^^  ^j^n  only  be  used  for  destruction  of  the  game,  whcxeas 

s!  0. 14  Vin.  a  gun  is  necessary  for  defence  of  a  house,  or  for  a  fanner 

^^^*  ^'         to  shoot  crows. — E  contra  it  was  said,  that  a  gun  ii 

mentioned  in  33  and  33  Car.  3.  c.  25.  and  considered 

there  as  an  engine ;  and  the  5  Ann.  having  the  general 

words  other  engines,  shall  therefore  be  taken  to  include 

a  gun. — Sed  per  Curiam,  This  was  made  a  question  in 

the  case  of  the  iting  v.  King,  Pasch.  3  Geo.  but  never 

determined.    And  upon  consideration  we  are  of  opinion 

that  a  gun  diflfers  from  nets  and  dogs,  which  can  only 

be  kept  for  an  ill  purpose,  and  therefore  this  conviction 

must  be  quashed  (a). 

(a)  Rex  V.  Filer,  i  Stra.  490.  Wingfield  v.  Stratford,  Say;  Hep.  15.  1  Wih. 
SIS.  S.  C.  Rex  V.  Hunt,  £•  15  Geo.  S.  Dougl.  68S.  [1]  Avery  v.  Hoole,  Cowp. 
8125.    Rex  v.  Hartley,  Cald.  175.    Rex  v.  Thompson,  3  Temi  Rep.  18. 

The  King  v.  Gardner.    7  Mod.  p.  279. 
Apenalinfor*    The  defendant  was  convicted  before  a  justice  of  the 

iSe,V^w*P*^®  upon  the  Statute  5  Anne,  c.  J4.  for  that  he  kept  a 
charging  that  gun  contrary  to  the  statute,  being  an  engine  to  destroy 
<'kepta  gung^nic;  irhich  charge  the  defendant  confessed  before 

contrary  to  tt^  g^id  justice  of  the  peace.  And  exceptions  being 
the  statute,  •'  *^  i  /■ 

being  an  in- taken  to  this  conviction — Strange y  Solicitor-general,  foe 

t^lclrtirov  ^^^  plaintiff,  strongly  insisted  upon  the  defendant's  con- 
game,*' is  not  fession;  and  argued,  that  the  keeping  a  gun  to  kill 
Se|dthoughg«^«*«  was  within  the  statute ;  and  that  the  woids  of  the 
the  con  vie-  act  (sect.  4.)  being  in  the  dbjunctive,  "  keep  or  use," 
that  the  de-  ^®  doing  either  one  or  the  other  was  a  sufficient  oflfenc# 
?°^"th^'*'  within  the  statute.— Z)eniioit,  for  the  defendant,  excepted 
charge.  against  the  conviction,  and  insiisted,  that  tlie  charge 
C  ^  ^38?"  against  the  defendant  being  insufficient,  his  confession 
S.  C.  s  Stra.  of  it  must  be  so  too :  that  the  charge  in  Uiis  conrio 
SC  Ana.856.*^^°  is  no  offence  against  that  act,  or  any  otlier,  vix.  that 
be  kept  a  gun,  being  an  engine  to  de$troy  game ;  and 
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tbexefore  it  might  as  well  have  been  said,  he  kept  a  A.D.itsq. 
cane  conlraiy  to  the  statute,  being  an  engine  to  destroy 
game;  for  it  does  not  appear  that  he  aetually  did  kill 
any  game.     And  to  charge  only  that  he  kept  a  gun  is 
improper,  for  it  includes  every  man  that  keeps  a  gun* 
And  the  conviction  only  saying,  tliat  he  kept  a  giin  con* 
trary  to  the  statute,  being  an  engine  to  destroy  game, 
these  latter  words  are  but  in  the  nature  of  a  description, 
and  limit  the  former  ones  to  those  only  who  make  that 
use  of  it :  that  a  gun  is  not  properly  an  engine  to  destroy 
game,  unless  it  is  put  to  that  use,  but  it  is  for  the  de- 
fence  of  a  man's  house,  as  well  as  a  sword,  which  might 
perhaps  be  applied  to  destroy  game.     The  Statute  22 
and  23  Car.  2.  c.  25.  does  not  mention  guns,  but  that 
word  is  properly  omitted  in  the  Statute  5  Anne,  c.  14  ; 
&r  this  act  can  only  mean  such  instruments  as  are  merely 
applicable  to  destroy  game,  as  snares,  &c. ;  otherwise 
any  man  who  has  a  gun  may  undergo  the  same  convic^ 
lion. — Leey  Chief  Justice.    There  is  great  weight  in  the 
objection  to  this  conviction.  The  word"  gun"  is  omitted 
in  the  fourth  clause  of  this  Statute  of  6  Anne,  c«  14 ;  and 
the  general  words  of  this  act  are  not  extensive  enough  to    . 
take  in  every  instrument  for  the  destruction  of  game,  but 
such  only  as  is  expressly  used  for  and  applicable  to  the 
destruction  of  game,  and  perhaps  to  no  other  purpose* 
And  they  do  not  extend  to  prohibit  a  man  from  keep« 
ing  a  gun  fot  his  necessary  defence,  but  only  from 
making  that  forbidden  use  of  it.    And  the  word  <'  gun" 
being  purposely  omitted  in  this  act,  the  defendant  is  not 
within  the  penalty. — Page^  Justice,  of  the  sameopmion* 
Prohjfn^  Justice.     The  objection,  that  the  defendant 
has  confessed  this  charge,  has  been  well  answered,  for 
the  confession  can  be  carried  no  farther  than  the  charge 
itself,  and  that  being  insufficient  the  conviction  ought  to 
be  quashed.    The  engines  prohibited  by  this  act  must 
be  such  as  are  kept  on  purpose  to  destroy  game;  and 

[3a2] 
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A.D.  1730.  it  must  appear  by  evidence  tbat  they  hare  been  lo  used, 
to  bring  the  oifence  within  the  Statute  5  Anne,  in  which 
the  legislature!  did  pofposely  omit  the  word  "giin," 
because  fanners  ai^  g'enerally  obliged  to  keep  a  gani 
and  are  no  more  within  the  act  ibr  doing  so  than  they 
are  for  keeping  a  cabbage-'uet  i  the  conviction  ought  to 
bd  quashed. — Chappie^  Justice,  of  the  same  opinion; 
and  that  the  reason  the  words  of  the  act  are  in  the  dii« 
junctive,  <*  keeping  or  using,  &c/'  is,  because  peopli 
use  other  folks'  dogs ;  and  if  they  do,  they  are  withia 
the  act.  And  the  keeping  of  them  mast  be  averred  to 
be  on  purpose  only  to  destroy  the  game. — Lte^  Chirf 
Justice.     The  conviction  must  be  quashed  (a). 

(a)  Sec  Rei  V.  Filer,  iStra.  406.  Wingficld  v.  Stratford,  Sayer,  15.  S.C 
iWils.  .'^IS.  Rex  V.  Hunt,  Doiigl.  683.  Avery  v.IIoole,Cowp.825.  B«xf 
Hartley,  Cald.  17.^    Rex  v.  Thompson,  2  Term  Rep.  18. 

The  King  V.  Blaney.    Andrews y  p.  9iO. 
Conviction        Motion  by  Mr.  Jfllles  to  quash  a  conviction  upon 

founded  on  ^-^.   . 

the  evidence  the  Statute  of  5  A*  c.  14.  (s.  4.)  because,  1.  Tbwis  a 

of  the  infor.  conviction  for  two  distmct  offences,  viz.  for  hunting 

quashed.       with  setting-dogs  and  nets,   and  also  for  having  tofl 

^j[®J Pi"      goods  in  the  defendant's  house;    whereas  boflith«e 

8.  P.  things  constitute  but  onia  oifence^'and  for  which  there  ii 

but  one  forfeiture.    The  intent  of  the  legislature  wat^ta 

pnnish  every  person  who  shall  kill  game  that  is  uoqoa* 

lified  ;  and  the  having  dogs,  &c.  in  the  house  is  only 

considered  as  evidence  of  the  killing  game,  as  it  majr 

be  difficult  to  find  persons  actually   commitiHif  the 

&ct.     And  the  words  of  tlie  act,  ^^  keep  or  use,"  ougbt 

to  be  construed  in  this  manner;  that' if  a  person  keeps 

dogs,  &c.  though  it  be  not  or  cannot  be  proved  that 

he  uses  them,  he  shall  be  punished ;  and  so  vice  versfi; 

but  the  meaning  is  not,  that  if  he  does  both,  he  shall 

be  punished  for  each ;    which  would   be   punishing 

him  twice  for  the  same  offence.    2.  Supposing  Aai 

these  are  two  distinct  ofiences,  aud  punishable  severaUji 
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(here  oagU  to  have  been  two  distinct  convictions,  all  A.D  irsp. 
one  as  there  must  be  two  indictnients  for  two  distinct  V  Rex  v. 
Crimea.     3.  It  ought  to  be  alledged,  but  it  is  not,  tbatf  {?7m  r'  p. 
the  ibcts  were  committed  against  the  form  of  the  statute.  ^-  A-  ^^9. 
In  an  indictment  fhr  perjurj  where  this  is  not  averred, 
the  party  is  punishable  at  common  law  only.    And  this 
case  is  stronger  than  that,  because  here  the  justices  have 
no  authority  by  the  common  law  ;  and  nothing  can  be 
intended  to  give  a  jurisdiction.    4.  No  forfeiture  is 
imposed  by  this  conviction,   and   consequently  it  is 
iocoraplcte,  and  all  one  as  a  verdict  without  judg- 
ment*    And  in  The  King  and  Buells^  (a).  (Hill.  3*  (a)  v.  Rex  ▼. 
G.  2.)  a  conviction  for  deer-stealing  was  held  ill,  for  S^^  g^g^ 
diis  very  fault.  5,  This  conviction  appears  to  be  founded  Fitz  G.  194. 
only  oo  ike  evidence  of  the  informer.     And  tbb  last ' ' 
^oeption  was  admitted  by  Mr.  Yeates^  who  was  the 
proseciitof's  counsel,  to  be  fiital.    And  he  said,  that 
ihougkin  3  Mod.  1J4«  it  is  disallowed,it  is  now  others 
wise*     Upon  this  objection,  therefore, -(without  giving 
any  opttiion  in  relation  to  the  others,)  the  Court  quashed 
the  conviction. 

S.  P.  R^gioA  V.  Cobbold,  Gilfo.  Rep.  B.  R.  Itl.  on  th«  same 
fUtnte. 


ki«>iM^ 


ITie  Xing  v.  Dare.    Andrews^  p.  303. 
Convictiqn  upon  the  Statute-of  3  W.  and  M.  c.  10.  a  man  may 
against  deer-stealing,    And  the  conviction  set  forth,  that  ^f  d^/St 
30th  May,  1738.  one  T,  B.  informed  Lord  D.  being  a  ingupon  his 
jastice  qf  peace,  &c.  that  defendant  9  May,  &c,  in  a  ^^j^neST  '^ 
pertain  fqrest  of  the  king  palled  New  Forest,  killed,  who  deposes 
took,  and  carried  away  one  red  deer,  .&o.  without- the jy^il^e. 
GODsent  of  the  kin^r,  or  the  keeper  of  the  said  forest.  Jhough  it 
And  it  also  set  out,  that  one  W.S.  on  the  ]Oth  of  the  pear  that  he 
same  May  ,^  saw  a  red  deer  in  the  custody  of  defendant,  ^^^f^g  *^^ 
and  the  defendant  owned  to  him  that  he  on  the  "day  deer  men- 
then  before^'  unlawfully  hunted  and  killed  the  deer  the^  [nilSoJ* 
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A.  D.  1739,  iji  jjjs  custody,  &c.  And  it  was  moved  by  Mr.  Fthner 
to  quash  this  conviction  ;  1.  Because  it  is  founded  on  ft 
confession  of  the  defendant  made  only  to  the  witness ; 
whereas  by  the  statute,  the  evidence  ought  to  be  **  by 
the  confession  of  the  party,  or  by  the  oaih  of  one  or 
more  credible  witness  or  witnesses,  before  one  or  more 
justices.*'  So  that  the  confession  is  not  sufficient,  unless 
it  be  made  before  the  justice*  2*  It  is  uncertain  whe« 
ther  the  deer,  for  the  killing  of  which  the  defendant  is 
convicted,  be  the  same  deer,  for  the  killiog  of  which  he 
is  informed  against.  For  the  words  (on  the  day  then 
before)  may  be  understood,  not  only  of  the  day  next 
before,  but  also  of  any  other  day  before  the  10th  of  May. 
On  the  other  side  it  was  argued  by  Solicitor-general 
Strange^  and  so  resolved  by  the  Court,  1.  That  though 
the  confession  mentioned  in  the  act,  and  there  opposed 
to  the  oath  of  the  witness,  must  be  before  the  justice ; 
yet  whatever  the  party  hath  owned  to  the  witness,  he 
may  properly  depose,  and  this  is  good  evidence  to 
ground  a  conviction  upon,  as  by  the  oath  of  a  witness. 
And  Pro&y//,  Justice,  remembered  a  case,  where  the 
oaths  of  two  witnesses  were  required  by  act  of  parlia- 
ment, and  there  the  confession  of  the  party  before  two 
persons,  and  attested  by  them,  was  held  sufficient.  3. 
Though  what  is  stated  by  way  of  evidence  does  not 
sufficiently  shew  that  the  defendant  killed  the  same 
deer  which  is  mentioned  in  the  information,  yet  it  fully 
shews  that  he  killed  the  deer  then  in  his  custody,  for 
which  alone  he  might  be  convicted:  and  the  words 
(then  before)  are  to  be  understood  according  to  common 
parlance,  and  to  mean  the  day  next  before.  The  con- 
viction was  therefore  confirmed.     Ex  relatione  alterius. 

N.  By  16  Geo.  a.  c.  SO.  the  former  acts  relating  to  deer»BteaIing 
are  repealed. 

The  King  v.  Dere.    Andrews^p.  352. 
J^J^g'^^j^f  ™:     A  conviction  against  the  defendant  for  decr-sicaling. 


as 
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baying  been  remoTed  by  certiorari,  and  affirmed  in  this  A.  D.  i78g, 
court,  it  was  moved  by  Mr.  FUmer.  that  the  costs  be  ^i«ion  for 

-        .        ,  /  ...  deeiwstealing 

referred  to  the  master  for  taxation  m  an  adversary  way  ;  the  prosecu« 

the  defendant  having  given  a  bond  for  the  costs,  pur-  to'beT*'^  d*'* 
«uant  to  the  Statateof  3  W.  and  IVf ,  c.  10.  s.  6*  Against  between  au 
this  it  was  argued  by  Solicitor-general  Strange^  that  an  dSS^  *° 
affidavit  having  been  made  by  the  prosecutor  that  every 
penny  set  down  in  the  bill  of  costs  hath  been  paid  by 
him,  he  ought  to  be  reimbursed  the  same,  it  being  the 
design  of  the  act,  that  the  prosecutor  should  have  nor- 
thing to  pay  even  to  his  own  attorney.     Whereas  upon 
strict  taxations,  many  items  are  always  disallowed  or 
lessened. — But  per  Cur' :    Although  the  words  of  the 
act  are  *<  full  costs  and  damages,"  yet  the  prosecutor, 
ought  not  to  have  such  allowed  as  are  unusual  or  unrea- 
sonable.    And  it  is  for  the  benefit  of  the  defendant*  that  *  Qu.  Prose, 
an  affidavit  is  required  ;  the  reason  thereof  being,  that^^^^^ 
tiiere  may  be  sueh  costs  as  «annot  be  proved  but  on  the 
oath  of  the  prosecutor. — ^And  Probyn^  Justice,  said, 
that  the  bill  ought  to  be  taxed  as  between  attorney  and 
client.     A  rule  was  therefore  granted  for  referring  the 
bill  to  the  M^urter. 

The  King  v.  7  owning  and  others.    Andrews ^  p,  303. 

Indictment  against  the  defendants  for  having  in  their  Demurrer  ta 
custody. eight  nets  and  two  guns  for  catching  hares,  &c.  for  having 
to  which  the  defendants  demur. — ^And  it  was  objected  n«*»»n<l  guns 
fay  Mr.  Denison^  1.  That  it  doth  not  appear  in  this  hares  allow- 
ndictment  that  the  defendants  were  not  qualified  per-®f*  ^  J-i«c. 
sons;  and  in  the  Case  of  The  King  and  Bryan,  the  And.  989* 
other  day,  the  Court  seemed  to  be  of  opinion,  that  this 
is  necessary  to  be  shewn  in  proceedings  on  the  Game- 
Laws.    2.  The  matter  here  charged  is  not  indictable,  as 
this  is  no  offence  at  common-law,  and  an  indictment  is 
not  a  remedy  prescribed  by  the  statutes  relating  to  this 
subject.     1  Show.  398.    Salk.  45.  460.    King  and 


1078  APPENDIX. 

A.  T>.  ir59.  Steroe,  HQ.  4  G,  1.     In  that  case  this  ezoeption 

S.  P.  Rex  V.  taken,    by  Serjeant  Whitakery  to  an    indictmeat   for 

Buck,  Stri    ^^j^j^hing  ^  i^are.     3,  In  the  caption  of  this  indict* 

This  third  ment  it  is  not  said,  that  it  was  **  then  and  there  sworn." 
ovc^ruleTJo  And  no  counsel  appearing  on  the  other  side,  judgment 
1  Ul.  Ray.     ^^3  immediatelj  given  for  the  defendant. 

Mr.  Denison  at  the  same  time  took  the  same  exoe|H 
tions  as  aboye  to  the  caption  of  another  indictment 
against  the  same  defendants.  And  he  also  objected^ 
(hat  it  does  not  appear  to  what  time  the  sessions  were  ad- 
journed. And  judgment  was  there  giren  for  the  defeii-* 
dants,  no  counsel  appearing  oa  the  other  side,  £x  ida«« 
tione  alterius. 


A.  D.  1740.     3%e  King  v .  Cakuit  and  Monk.     2  Strange y  jp  •  1119. 

Deersteal-        There  were  five  several  convictions  for  deer-stealing 

J!^  J*^®g^  returned,  four  of  which  being  either  for  killin|^,  or 

aiding  in  killing  deer,  in  Waltham  forest,  had  no  ch* 

jections  naade  to  them  that  are  worth  taking  notice  of ; 

but  as  to  the  fifth,  which  was  for  deer-stealing  in  a  purlien 

of  the  forest,  it  was  objected.  That  it  was  not  averred, 

that  deer  were  usually  kept  in  the  purlieu,  but  only  that 

they  were  usually  kept  in  the  forest,  whereas  by  3  W« 

and  M.  c.  10.  that  seems  to  be  required.     The  clause  is, 

aW»And  M.  ^^  If  any  person  shall  unlawfully  course,  &c.  any  red 

C.10.  or  fallow  deer  in  any  forest,  chase,  purlieu,  paddock^ 

wood,  park,  or  other  ground  enclosed,  where  deer  have  or 

shall  be  usually  kept,  without  the  consent  of  the  owner,  or 

person  chiefly  intrusted  with  the  custody  thereof,  or  shall 

be  aiding  or  assisting  therein  ^  and  shall  be  convicted 

thereof,  he  shall  forfeit,  &c."    To  this  it  was  answered 

l^  M r.  Solicitor-general,  That  such  averment  could 

not  extend  1o  a  purlieu,  for  4  Inst.  dOS.  describes  it  as  a 

place  where  by  law  deer  cannot  be  kept,  it  being  disaf« 

forest^  as  well  with  regard  to  all  others  as  the  own^, 

and  the  oath  of  fthe  ranger,  904.  is  to  drive  deer  ont  of 

S 
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&e purlieu  into  the  forest.    Mauvood,  893.    Seoondly^  A.  It  1740, 
The  aTerment  as  to  forests,  chases,  and  purlieus,  is  not  f  ^^*"-  ^^^ 
made  necessary  by  the  act,  for  the  words  ^  ^  where  deer  are  N  o  such 
maally  kept"  extend  only  to  ground  enclosed ;  else  the^^^""®^'** 
words  ^^  other  ground'^  will  make  it  necessary  to  aver  that 
the  forest,&c.  wasenclosed,  whkb  is  not  the  casein  any 
part  of  England.     £t  per  Curiam,  Tlie  answer  is  right 
IB  both  respects.    Another  objection  was,  that  it  did  not 
appear,  but  that  the  defendant  was  owner  of  the  par* 
lieu ;  in  which  case  he  had  a  right  to  chase  the  deer  off 
his  ground. — Bed  per  Curiam,  That  would  be  matter  of 
defence,  and  should  be  shewn  on  his  part,  according  to 
the  resolution  in  the  case  of  King  v^  Bryan,  (Stra.  1 101). 
so  the  conyictions  were  confirmed. 

Hooker  u.  Wilks.    2  StrangCj  p.  1 126. 
Debt  on' 8  Geo.  1.  c.  19.  for  the  penalty  of  SO/,  by  a  Geo.  t. 
nsing  a  hound  to  destroy  game.     And  after  a  verdict  for  j,'^^' . 
the  plaintiff,  the  judgment  was  arrested,  for  5  Ann.withinSAnn. 
c.  14.  has  not  the  word  bound,  and  the  words  "  other  en- ^•^^*'  ^     • 
fines'*  come  after  netSy  &c.  and  are  applicable  only  to 
inanimate  things*     And  this  being  a  penal  law  cannot  l)e 
extended.    The  Statute  22  and  23  Car.  9.  c.  25.  has  in- 
deed general  words, "  or  any  other  dogs  to  destroy  game," 
but  this  is  not  a  conviction  on  that  statute  (a). 

(-3 J  Vide  Reason  v.  Lisle,  Com.  Rep.  576. 

■  ■I  MM.  f.*.l»l^  IWMI*!!..  I  .11.    ill        ..       I         ■!■  I  -I..       II       ■ ■!  1-    I       M 

The  King  v.  Duhe  of  Beai^fort.     2  j^tkim,  p.  190.     A.D.  I74i. 

The  bill  is  brought  to  be  relieved  against  a  judgment!  iie  bill  was 

obtained  at  law  on  a  bond  in  the  penalty  of  J  00/.  andgJ^^g^'^.^^J^^ 

likewise  excessive  damages  of  forty  pounds,  and  for  amenton  a 

^     ,  .    .        ..  bond,  in 

perpetual  mjunction,  which  the 

plaiotiffwasjointly  bound  with  his  son,  in  the  penalty  of  100/.  that  the  son  should 
aot  commit  any  trespass  in  the  Duke  of  Beaufort's  ro^^ahy,  by  shooting,  hunting, 
fisfaioe,  &c.  except  with  the  licence  of  the  game- keeper,  or  in  company  with  a 
qualified  person;  the  son  having  catched  tv\o  flounders  with  an  angling  rod, 
the  bond  was  put  ia  suit,  and  judgment  lor  the  penalty:  the  game- keeper's 
brothf  r-in-)awy  and  another  servant  of  the  duke's,  asked  the  plain tifPs  son  to 
anglfe  with  them,  when  he  catched  the  two  flounders ;  and  the  verdict  was 
found  merely  on  their  evidence.  Lord  Hard wickc  decreed  the  plaintiff  should 
be  relieved  against  the  verdict,  and  that  the  duke  should  refund  tlie  100/.  rc» 
covered  on  the  boml,  and  the  40/.  damages. 
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A.  D.  tJAU  The  plaintiff  vas  jointly  bound  ivith  his  son  in  a 
bond  in  the  penalty  of  100/.  that  the  son  should  not 
commit  any  trespass  in  the  duke's  royalty,  by  shooting, 
hunting,  fishing,  &c.  unless  with  the  licence  of  the 
game-keeper,  or  in  company  with  a  qualified  person. 
The  son  afterwards  having  catched  two  flounders,  with 
an  angling-rod,  in  the  duke's  royalty,  the  bond  was  put 
in  suit  against  the  plaintiff,  and  judgment  for  the  pe* 
nalty .  Two  of  the  duke's  servants,  one  of  them  brother- 
in-law  to  Marks  the  game-keeper,  asked  the  son  of  the 
plaintiff  to  go  with  them,  and  divert  himself  with  fishing, 
they  angled  about  two  hours,  in  a  navigable  river,  and 
catched  two  flounders.  The  verdict  was  found  hj  the 
Jury  merely  upon  the  evidence  of  these  two  servants. 
The  plaintiff  (his  son  being  dead)  has  been  obliged  to 
pay  the  ICO/,  the  40/.  costs  of  suit,  though  the  value 
of  the  flounders  was  proved  to  be  two-pence  only* 
The  bond  was  given  in  1729,  while  the  plaintiff  was 
under  a  prosecution,  and  in  custody  before  a  justice  of 
peace,  at  the  information  of  Marks  the  game-keeper, 
for  carrying  a  gun  in  the  duke's  manor,  and  for  killing 
a  dog  belonging  to  the  duke.  It  was  not  pretended 
that  the  plaintifi^s  son  killed  any  game,  but  that  he 
carried  a  gun  only.  Marks  took  him  before  a  jostioe 
of  peace  that  lived  fifteen  mUes  from  the  place,  when 
there  were  several  neighbouring  justices  within  tbrse 
miles.     When  the  plaintififs  son  was  before  the  justice 

of  peace,  they  threatened  him  with  being  entirely  ruined 
by  the  duke,  if  he  would  not  agree  to  give  this  bond. 
From  the  year  1729  till  1732,  it  does  not  appear  that 
he  ever  was  guilty  of  any  trespass ;  and  even  after  the 
two  flounders  were  catched,  which  was  in  17^9  ^ 
manner  of  notice  was  taken  of  it  till  1734,  vrhcn  an  in- 
formation for  a  riot  having  been  tried  at  WincheticTf 
(in  which  these  very  servants  that  decoyed  the  son  into 
this  fishing  were  convicted  on  the  evidence  of  the  pl*^* 
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tiff  in  this  cause,)  immediately  after  the  trial,  the  suit  A.  P.  1741. 
was  commenced  upon  the  bond. — Lord  Chancellor* 
The  firgt  general  question  is,  Whether  the  bond  was 
obtained  by  oppression ,  and  by  the  imposition  of  the  Duke 
of  Beaufort's  servants  ?  Secondly,  Supposing  there  is  an 
evidence  of  such  imposition,  whether  the  bond  will  be  con* 
sidered  only  as  a  security  that  the  son  should  not  poach 
for  the  future  ?  Thirdly,  Whether  an  ill  use  has  been  made 
of  this  bond  ?  As  to  the  first  head  of  relief,  oppression  and 
imposition,  I  am  of  opinim  there  is  no  evidence  of  either 
which  ought  to  inducethe  Court  to  relieve.  The  plaintiff's 
son  appears  io  have  been  a  person  who  made  a  practice 
of  carrying  a  gun,  and  likewise  was  warned  several 
times  by  Marks  the  game*keeper  not  to  come  into  the 
duke's  manor :  afterwards  Marks,  being  upon  his  law* 
fill  business,  finds  this  young  man,  with  a  gun  in  his 
hand,  and  might  have  justified  seizing  the  dog,  and 
though  he  shot  him,  it  does  not  make  any  great  altera- 
tion, because,  if  any  body  has  suffered,  the  duke  has, 
who  lost  the  benefit  of  the  dog,  which  should  have  been 
secured  to  his  own  use.  The  carrying  a  gun  and  shoot- 
ing the  keeper's  dog,  in  return  for  his  own  being  killed, 
was  a  sufficient  justification  of  Marks  for  taking  the 
plaintifl's  son  befote  a  justice  of  peace.  As  to  the 
point  of  taking  him  before  a  justice  of  peace  who 
lived  at  the  distance  of  fifteen  miles,  it  is  not  a  thing  to  be 
commended,  but,  however,  that  does  not  prevent  his 
having  e^nal  jurisdiction  as  if  he  had  lived  in  the 
neighbourhood ;  it  appears,  besides,  that  the  plaintiff's 
son  had  more  assistance  at  Winchester  than  he  would 
have  ha4  in  any  other  part  of  the  country,  for  he  had 
the  Recorder  for  his  counsel,  and  it  is  very  probable  the 
game-keeper  had  an  eye  to  having  counsel  himself,  or 
he  would  not  have  thought  of  carrying  him  so  far.  No 
evidence  has  been  attempted  to  be  given  of  the  justice  of 
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A.  D.  1741.  peace  misbdaving  in  the  affair;  on  the  contrary,  Im 
fied"erson''  ^^  ^  fayourable  a$  not  to  levy  the  penalty  of  five 
shooting  a  pounds,  ifrhich  the  statute  gives  against  a  person  carry- 
fHrdog^will  ^^S  ^  gun,  being  unqualified  ;  nor  was  there  any  notice 
justify  a  taken  of  killing  the  duke's  dog ;  and  howeyer  trifling 
rectinc^con-  ^^  ni^y  ^  called,  if  such  a  thing  had  come  before  mo 
siderable  da-^t  Nisi  Prius,  on  the  insolent  behaviour  of  the  pcr- 

magett 

son  at  the  time  be  shot  the  dog,  and  other  circura« 

stances,  1  should  have  made  no  scruple  of  directing 

very  considerable  damages.     As  counsel    appear  to 

have  been  present  the  whole  time  before  the  justice  of 

peace,  though  it  is  not  said  they  adyised  the  bond, 

yet    I  must  presume  they  did,  as  nothing  is  shewn 

The  taking   to  the  contrary.    Bonds  taken  for  the  preservation  of 

veiif  Uach- "  ^'^^  gw»e,  and  to  prevent  poaching,  are  not  only  for  the 

ing  is  for  the  benefit  of  lords  of  manors,  but  even  of  the  young  per« 

benefit  of  the  %  ^      •   j     ^u  al*  a.    cin 

obligor  as  *^"^  ^^^  ^^^^^  '^^^  them,  as  this  sqrt  of  Idleness  gene? 
this  sort  of    rally  leads  them  to  worse  consequenoes.  As  to  oppression, 

idleness  lead  s.  -  ,        -     ,,  .n       ^     i  .1  1  .1  ^ . 

to  worse  con-  if  there  had  been  any  illegal  ad  vantage  taken  whilst  he  was 
sequences,  j^  custody  before  the  justice  of  peace,  he  might  haye  been 
relieved  at  law,  and  there  was  no  occasion  for  a  suit  in 
Ifa  person  in  equity.  But  there  could  be  none  here,  be<iaase  hisbeing 
feTsf^sa/u^(lg.^^^'^  ^  justice  of  peace  was  lawful,  nor  was  there  any 
nient,  whilst  improper  method  used  to  draw  htm  into  the  especutiog 

his  council  is    ^  ,  ,    ,        _       .     ^-  _  ,      o     ^ 

attendincr.  it  of  this  bond :  in  the  common  case  of  li  ^arrant  of  attor* 
^t^^  "d^  f^  ^^y  ^  confess  judgment  by  a  person '^n  castody,  if  he 
duress.  has  counsel  present,  it  will  not  be  set  asid^  for  duress, 
There  is  no  where  the  imprisonment  was  legal.  Though  there  is 
ment  ^hidi  "^  ^^^  of  parliament  which  directs  taking  bonds  in  this 
directstakingpAfticular  ca&e,  yet  there  are  statutes  which  approve  of 
particular '  ^  it  in  similar  cases  ;  as,  for  instance,  the  a^  tl^it  relate 
case  but  the  ^q  the  customs,  expressly  direct  and  command  sucik 

acts  which 

relate  to  the  bonds  to  be  taken,  to  prevent  and  guard  against  offences 
thc^aa'a-"'^^^'^  the  future.  The  act  iilcewise  against  deer-steali^g 
gainst  deer-  commands  such  bonds  to  be  taken.     Yid.  S  G.  I .  <;•  15, 
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std.  4.  and  though  there  is  no  authority  in  the  present  A.  D.  1741. 
case,  yet  it  shews  the  doini?  of  it  is  not  malum  in  se.  s^e*l»"g^i- 

'  -^  .     °  rects  such 

The  counsel  fcnrthe  plaintiff  having  insisted  it  is  an  ex-  bonds,  so  that 
cessiye  penalty,  and  to  be  sure  it  is  a  large  one,  but  I  i\  is  not* 
do  sot  know  that  courts  of  equity,  where  a  bond  is  en-  malum  in  se. 
tered  into  voluntarily,  have  gone  so  fiir  as  to  take  into 
their  consideration,  the  greatness  or  smallness  of  the 
penahy.     1  shall  be  extremely  cautious  how  1  give  an 
opinion  that  will  set  aside  such  bonds,  which,  if  rightly 
used,  may  be  of  great  service  in  the  preservation  of  the 
game,  and  an  equal  benefit  to  the  obligors  themselves, 
in  taking  them  out  of  an  idle  course  of  life,  which 
poaching  naturally  leads  them  into.    As  to  the  head  of 
secarity  :  it  is  most  absurd  to  think  that  bonds  of  this 
kind  were  intended  merely  as  a  security,  and  that  nothing 
is  to  be  recovered  upon  them.     1  am  of  opinion  when  These  bonds 
these  sort  of  bonds  are  given  by  way  of  stated  damages  "nded  as'a 
between  the  parties,  it  is  unreasonable  to  imagine  they  bare  security^ 
could  only  be  intended  as  a  bare   security  that  the  g^^  ghall  not^ 
obligor  should  not  offend  for  the  future :  Was  this  the  ^ffe»^l  [or  ^^^ 

.        ,  ,  ,  .        ,  ,.    future,but  are 

CMe,  m  what  respect  is  a  gentleman  in  a  i^etter  conai«  by  way  of 
tioQ,  who  has  such  a  bond,  than  he  was  before,  if  after  stated  da- 

'  r  '  '  .  .     mages  bc- 

he  has  obtained  judgment  at  law,  a  court  of  equity  will  twecn  the 
give  him^o  ether  satisfaction  than  the  bare  value  of  the  P^^^*^*" 
price  of  the  game  that  is  killed  ?  These  two  heads  of  relief 
may  therefore  be  laid  out  of  the  case. 

The  third  is  the  most  material  consideration,  and  that 
is  the  ill  use  which  has  been  made  of  the  bond.  No 
evidence  has  been  offered  to  shew  that  ever  the  plaintiff^s 
son  has  been  guilty  of  shooting,  fishing,  hunting,  &c. 
from  the  time  of  the  giving  the  bond  in  1729,  till  May 
1732,  after  this  fact  of  catching  the  two  flounders,  which 
niust  be  admitted  to  be  a  breach,  it  rests  for  two  years, 
and  no  action  was  brought  upon  the  bond  ;  then  it  ap- 
pears that  the  plaintiff  here  was  a  witness  in  an  infor- 
malioa  for  a  riot  tried  at  Winchester  Assuses  in  Trinity 
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A.  D.  1741.  Term^tTSi.ivberetheduke'stwoserTantBvere convicted^ 

and  chiefly  on  the  plaintiff's  evidence*     It  is  a  verj 

material  circumstance  that  the   plaintiff's  son  had  a 

licence,  or  at  least  an  encouragement  io  fish,  bj  being 

in  company  with  two  of  the  duke's  servants,  one  of 

which  was  brother-ill-law  to  Marks  the  game-keeper. 

Where  the     U  frequently  happens  there  may  be  a  just  cause  of 

action  are     action,  yet  the  real  motives  may  be  very  unjust,  which 

T*"' h  h     *  ^^^T^  <>f  equity  will  always  take  into  their  considcra* 

cause  of  ao  tion,  though  they  cannot  at  law  pay  any  rqrard  to  it. 

^"^"^Ttol"***'^  appears  by  the  evidence  that  Marks,  who  was  the 

equity  will    game-keeper,  who  had  the  authority  of  the  duke,  who 

thiTiniooon-  ^^  "^^"^  *  witness  to  the  transaction  of  the  bond,  gave  a 
sideration,  licence,  or  at  least  an  encouragement  to  this  fishings, 
canDot  at      vhich,  as  it  was  with  an  angling-rod  only,  could  not 

^.^.'.  .  1^  be  called  poaching,  nor  was  it  ever  so  esteemed.  Be- 
Fislimg  with  .      *™    "*'  . 

an  angling-  sides,  m  such  a  tract  of  time  as  two  years,  it  is  impos- 
'^^chin^^  sible  to  suppose  Marks,  the  game-keeper,  could  be  igno- 
nor  ever^  rant  of  this  fishing,  especially  as  his  own  brother-in-law 
was  in  company.  According  to  the  condition  of  this 
bond,  the  plaintiff  could  not  be  relieved  at  law,  because 
his  son  could  not  fish  without  express  leave  from  the 
game-keeper,  or  in  presence  of  a  qualified  person,  so 
that  if  the  Duke  of  Beaufort  himself  had  given  leave, 
there  must  at  law  have  been  a  verdict,  because  it  is  not 
within  the  express  terms  of  the  condition  of.  the  bond« 
Now  when  a  man  has  made  this  moderate  use  of  his 
liberty  of  fishing,  and  manifestly  appears  to  have  had 
leave,  it  would  be  hard  not  to  relieve  against  the  judg- 
ment, and  penalty  recovered  upon  this  bond  at  law. 
The  next  consideration  will  be,  as  to  the  costs  in  this 
court:  though  I  am  of  opinion  the  money  must  be  re- 
funded, yet  it  would  be  too  much  to  make  the  Duke  of 
Beaufort  pay  costs,  because  he  does  not  appear  to  me  to 
have  had  the  least  knowledge  of  the  circumstances  of  this 
case,  being  carried  on  merely  by  his  agent ;    but  if 

3 


esteemed  so. 
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Harks  had  been  before  the  Court,  I  would  have  decreed  A.  D.  t74U 
costs  against  him  in  equity,  but  as  he  is  not  a  party,  1 
must  decree  for  the  plaintiff  that  he  shall  be  relieyed 
against  this  verdict,  and  that  the  duke  shall  refund  the 
100/.  recovered  upon  the  bond,  and  also  the  40/. 
damages,  but  give  no  costs  in  this  Court  on  either  side. 

^ — —      ,      I J  -  I-     I  I  ■!         -     mm    ■_    ■    ■        -W^ 

Ward  V.  CreswelL     Willesj  p.  265. 
To  replevin  for  taking  six  boat-oars  at  Creswell  Haven  The  right  of 
otherwise  Cres well  Boat  Landing,  in  the  parish  of  Wood-  fi»*^l"g »?  ***« 
horn.     There  was  an  avowry  that  the  locus  m  quo  was  common  to 
the  soil  and  freehold  of  the  defendant,  and  that  the  goods  s^i^eci'^^^ 
were  doing  damage  there,  &c«    The  plaintiff  pleaded  therefore  a 
b  bar,  First,  That  E.  Cook  was  seised  in  fee  of  one  {^^sucK  a*" 
moiety  of  the  place,  in  which,  &c.  and  that  he  gave  right  as  an- 
the  plaintiff  license  to  lay  and  place  the  goods  there,  tain  tene- 
traversing  that  the  locus  in  quo  was  the  soil  and  freehold  ™®"t*  '^^*^' 
of  the  defendant ;   on  which  issue  was  taken  and  found  354.  S.  C. 
for  the  defendant.     Secondly,  That  the  locus  in  quo  for 
time  immemorial  hath  been  acertain  pieceof  wasteground 
in  tfaetownshipof  Creswell  and  parish  of  Woodhorn  con- 
taining three  acres  lying  contiguous  to  the  sea,  and  that 
£•  Cook  was  seised  in  fee  of  ^^  certain  ancient  tenements 
consisting  of  divers  messuages,  and  several,  to  wit,  SOO 
acres  of  land  with  the  appurtenances,"  and  that  he,  and 
all  those  whose  estate  he  has  in  the  said  tenements,  with 
the  appurtenances,  have  from  time  immemorial  had  and 
been  accustomed  to  have  for  themselves,  and  their  far- 
mers and  servants,  common  of  jfishery  with  two  boats  in 
the  sea,  there  every  year  at  all  seasonable  times  of  fishing 
in  the  year,  as  belonging  and  appertaining  to  the  said 
tenements  with  theappurtenfinces,  and  to  have  for  them- 
selves, their  farmers  and  servants,  the  liberty  of  landing 
and  putting  on  shore  their  said  fishing-boats  on  the 
place,  in  which,  &c.  for  the  necessary  use  of  the  said 
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A. D.  1741.  conunon  of  fishery;  that  the  plaintiff  as  the  servant  <rf 
£.  Cooky  and  by  his  command  at  the  time  of  taking, 
&c,  being  a  seasonable  time  of  fishing,  with  a  boat  fished 
in  the  sea  there^  using  the  said  common  of  fishery  there, 
and  on  that  occasion  at  the  same  time  of  taking,  &c. 
landed  and  pnt  on  shore  the  said  fishing^boat,  in  and 
npon  the  place  in  which^  &c*  the  said  six  boat-oars  then 
being  in  the  said  boat,  and  part  of  the  tackle  and  fur* 
niture  there,  &c.  whereupon  the  defendant  of  his  own 
wrong  took  the  said  boat-oars,  &c.  There  was  a  third 
plea  in  bar,  similar  to  the  second,  except  that  instead  of 
claiming  the  right  of  fishery  with  two  boats  the  right 
was  claimed  generally  "  with  their  boats."  To  the  two 
last  pleas  there  were  general  demurrers.  After  two 
arguments  at  the  bar,  the  first  by  Draper^  Sergeant,  for 
thedefendanty  and  Boothy  Sergeant,  for  the  plaintiff  on 
the  21st  of  November  17S8,  and  the  other  by  Burnett, 
Sergeant,  for  the  former  and  Primes  King's  Sergeant, 
for  the  latter  on  the  16th  of  June  1740,  the  judgment 
of  the  Court  was  delivered,  as  follows,  by  Willes^ 
Lord  Chief  Justice*  '*  It  was  said  by  the  counsel 
for  the  defendant,  and  not  contradicted  by  the  counsel 
for  the  plalntifl^,  that  there  has  been  a  verdict  for  the 
defendant  on  the  first  plea ;  so  it  comes  before  the 
Court  only  upon  the  demurrer  to  the  second  and  third 
pleas.  To  the  second  plea  it  was  objected.  First, 
That  the  prescription  was  too  general  and  uncertain, 
being  laid  to  be  appurtenant  to  "  certain  ancient  tene- 
ments consisting  of  divers  messuages  and  several,  to  wit, 
two  hundred  acres  of  land.  Secondly,  That  the  pre- 
scription was  void,  because  the  plaintiff  insists  on  hi* 
right  as  a  particular  right  of  common  appurtenant  to 
certain  tenements,  whereas  it  is  a  general  right  for  eve^ 
subject  of  England  to  fish  in  the  sea  of  common  right. 
Thirdly,  That  the  plaintiff  had  not  brought  his  case 
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within  the  prescription ;  he  not  having  averred  that  A.D.  lT4t. 
the  boat  in  question  was  necessary  for  the  enjoyment 
of  his  common  of  fishery,  or  that  it  was  necessary 
for  that  purpose  to  land  it  on  the  place  in  question* 
To  the  third  plea  the  same  objections  were  taken,  and 
two  more,  First,  That  the  prescription  was  not  laid 
for  any  certain  number  of  boats,  and  therefore  void. 
Secondly,  That  the  prescription  is  to  fish  with  their 
boats,  and  that  the  phiiniifT  has  not  said  whose  the  bout 
in  question  was.  We  think  that  there  is  something  in 
most  of  these  objections  :  but  as  we  are  all  clearly  of 
opinion  that  the  second  objection,  which  goes  to  both 
pleas,  is  unanswerable,  1  sliall  say  the  less  upon  the  rest. 
The  first  objection  likewise  goes  to  both  pleas.  It  con- 
sists of  two  parts ;  it  is  objected,  1st,  That  <<  tenements*' 
IS  too  general  a  word  ;  and,  Sdly,  That  the  prescription 
is  only  claimed  in  respect  of  certain  ancient  tenements, 
&c.  without  saying  how  many,  or  whether  it  be  claimed 
for  all  or  for  each  of  them,  and  it  cannot  be  claimed 
jointly  for  several.  It  is  said,  that  the  word  ^^  tene- 
ments*' is  too  uncertain,  unless  ascertained  by  other 
,words,  as  the  messuage  or  tenement  called  The  Black 
Swan,  &c. ;  but  we  do  not  rely  upon  that.  The  other  part 
of  this  objection  seems  to  be  fatal.  In  Basket  y.  Lord 
Mordant,  Dyer,  164.  a.  and  Bendl.  74.  it  was  ruled 
that  if  a  man,  having  common  in  a  waste  for  one  hun- 
dred sh^ep  as  appurtenant  to  a  house  and  certain  acres 
of  land,  purchase  another  messuage  with  certain  lands, 
which  also  has  common  in  the  same  waste  for  other  one 
hundred  sheep  as  appurtei^ant,  he  cannot  make  title  in 
pleading  by  prescription  in  the  entire  for  common  appur- 
tenant to  both  houses  and  lands  together  for  two  hun- 
dred sheep,  but  must  make  two  several  titles  and  pre- 
scriptions for  the  two  hundred  sheep.  The  same 
doctrine  is  laid  down  in  Palmer,  3S2.  The  third  ob- 
jection, which  also  applies  to  both  the  pleas,  seems  to 

[3  b] 
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A.D.  1741.  be  &tal.  We  think  it  is  sufficiently  set  forth  that  the 
boat  was  necessary  for  fishing,  but  it  is  not  sufficiently 
shewn  that  it  was  necessary  to  land  it  on  the  defendant's 
land  (a).  The  first  objection  to  the  third  plea  appears 
to  have  but  little  weight ;  for  if  a  man  haye  a  right  to 
fish,  he  may  fish  with  as  many  boats  as  he  pleases. 
But  the  second  objection  to  the  third  plea  seems  to  be  <tf 
weight,  that  the  plaintiff  should  haye  shewn  that  it  was 
a  boat  of  E.  Cook,  or  his  farmer  or  servant;  the  pre* 
scription  confining  it  to  their  boats  in  this  plea.  But 
we  are  all  clearly  of  opinion  on  the  second  objecti<Hi) 
which  equally  applies  to  both  pleas,  that  the  prescript 
tion  is  .void,  because  the  right  claimed  as  annexed  to 
certain  tenements  is  a  general  right  for  all  the  subjects 
bf  the  kingdom  (h}.  In  Pell  v.  Towers,  Noy.  20.  it 
was  agreed  ^^  that  a  man  shall  not  prescribe  in  that 
which  the  law  of  common  right  gives.'*  So  in  Bro. 
Abr.  title  "  Rrescription"  pi.  71.  Now  "every  maa 
may  fish  in  the  sea  of  common  right,''  8  Edw.  4.  19.  a. 
In  Warren,  v.  Matthews,  6  Mod.  73.  and  Salk.  357.  it 
was  holden  that  "  every  subject  of  common  right  may 
fish  with  lawful  nets  in  a  navigable  river  as  well  as  in 
the  sea."  So  is  I  Mod.  105.  And  this  is  not  merely 
the  law  of  this  country,  but  is  also  the  law  of  nations. 
Grot,  de  Jure  Belli  et  Pacis,  b.  2.  c.  3.  s.  9.  And 
-Bracton,  1.  I.  c.  13.  s.  6.  says  Publica  verosunt  omnia 
<dumina  et  portus :  Ideoque  jus  piscandi  omnibas  com- 
mune est  in  portu  et  in  fluminibus.  This  prescription 
therefore  for  a.  right  common  to  all  the  subjects  of  tht 
realm  cannot  be  supported.  A  man  might  at  well  pre- 
scribe that  he  and  all  those  whose  estate  he  has  have  a 
right  to  travel  on  the  king's  highway  as  appurtenant  to 
bis  estate.    For  these  reasons,  as  the  defendant  has  bad 

(a)  See  Peppin  v.  Shakcspesr,  6  Dums^and  East,  648. 
(6)  See  Carter  v.  Murcol,  4  Burr.  8163.    And  the  Mayor,  &a 
^f  Xynn  v.  Turner,  4D.  and  E.  437,  and  S  &  Bl.Hep.  182. 
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a  rerdict  for  him  on  the  first  plea,  and  as  we  are  of  opinion  A.  D.  174,8. 
that  the  plaintifis  second  and  third  pleas  in  bar  ar^ 
both  bad,  jadgment  must  be  for  the  defendant." 

3Se  Lord  Mayor  and  Aldermen  of  York  v.  Sir  Lionel 
PUkinglon  and  others.     9  Mod.  Rep.  p.  273. 
The  plaintifis  brought  their  bill  against  the  defen-The  plain* 
dants  for  an  exclusive  right  to  fish  in  the  River  Ouse^^^f^^^^jj^^^^^ 
in  Yorkshire,  and  to  be  quieted  in  the  possession  of  such  right  of  fish- 
fishery,  to  prevent  multiplicity  of  actions.    The  defen-  Jheir  biH^to^* 
dants  by  answer  insist,  that  they  are  lords  of  several  ^  quieted  in 
manors,  and  of  very  large  estates  along  the  banks  of  gion  of  it, 
the  River  Ouse,  and  that  they  have  always  used  to  fish  *°^  ^^  P**: 
m  such  parts  of  the  river  as  are  contiguous  to  their  plicity  of  ao 
land.    The  plaintiflTs,  pending  this  suit,  indicted  several  de^ndanu* 
persons  in  the  Court  of  Sessions  for  the  city  of  York,  l»y  answeria. 
for  fishuig  in  the  river  under  an  authority  from  the  de-to„]  ^^^^^"^ 
feidants.    The  defendants  now  moved  for  an  injunc-^^^^<>^^^* 
tion  to  stay  proceedings  upon  these  indictments,  upon  borders  of 
an  afiidavit  that  the  mayor  and  aldermen,  who  are  pl^^^'p^Q^/^^^h 
tifls  in  the  cause,  are  in  the  commission  of  the  peace  for  suit,  plaiu- 
the  city  of  York,  and  consequently  would  be  judges  in  Jp^era?  per- 
their  own  case.  — Mr.  Attorney-general  opposed  the  sons  in  the 
moticm  by  denying  the  jurisdiction  of  this  Court  to  stay  giQ^g  f^  ^^^ 

proceedings  in  pleas  of  the  Crown,  although  the  ques-  5»V  o[York 
.       ,  ,  /.    .  i!      1.  I.  •       i_    -^  J  for  fishing 

tion depends  upon  a  matter  of  right  which  is  submitted  under  anau- 

to  the  determination  of  this  Court.— Mr.  Brown  replied,  ^^J^^^'^/^ 
that  it  was  very  extraordinary  that  the  plaintiffs,  who  And  now, 
come  to  establish  their  exclusive  right  of  fishing  by^Jl^^^f  jjj^ 
bill  in  this  Cdurt,  should,  when  the  thing  is  ripe  for  mayor  and 
liearing,  take  this  other  method  of  proceeding  by  indict-  piafntift,'ars 
mcnt,  which  in  some  measure  will  try  the  very  right;  incommis- 
for  the  defendants  to  such  indictments  cannot  be  guilty  peace  for 
4>f  the  trespass,  if  the  persons  who  authorized  them  had  ^^J^*JJ|^^ 
m  right  \x^  fish.    Besides,  as  they  have  brought  their  would  be 
biU  in  this  Court,  and  have  aiibnatted  their  title,  thcyj;^^gf^^|^ 

[3  b  8] 
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A.  t).  1749.  have  concladcd  themselves  from  proceeding  in  any  other 
case,  defea-  Court  or  method  ;  and  if  they  do,  this  Court  will  grant 
ftran  in-  an  injunction. — Hardwickcy  Lord  Chancellor.  Where 
junciioQ^  to^  criminal  proceedings  relate  to  matters  leRto  the  determina- 
in»8  on  these  tion  of  this  Court,  I  should  not  hesitate  to  stay  proceed- 
ill.Sr''^*  ings  ;  and  this  Court  has  often  done  it.  An  informa. 
Chancellor,  tion  was  brought  in  the  name  of  the  Attorney-general, 
Court^cannot '^  order  to  settle  a  right  in  a  highway  ;  and  upon  mo- 
grant  an  in-  tjon,  there  was  an  order  of  this  Court  to  stay  the  pro- 
siay  acrimi-  ceedings  in  an  indictment  for  a  repair  of  the  highway  in 

pal  procecU    ^jj^  sessions  until  such  information  was  determined  in 

ins  at  the 

smt  of  the  this  Court.  Suppose  a  right  to  the  boundaries  of  a 
to  restrain**  "*^"^^  was  disputed  in  this  Court,  and  there  was  an 
the  Attorney-  injunction  to  stay  proceedings  in  an  action  of  trespass, 
as'this'is^an  ^^^^  ^^^  party  should  change  his  action  of  trespass  to  an 
indictment    indictment  of  trespass,  1  should  have  no  scruple  to  stwr 

for  trespass  m 

in  whicli  was  his  proceeding.  His  lordship  was  now  obliged  to  go  to 
no  violence,  ^^^  housc  of  lords,  and  ordered  this  motion  to  stend 

and  IS  to  try  ' 

a  civil  right,  over  until  the  next  day,  when  he  spoke  to  this  effect: 
Tuy^ea^of  an  ^he  defendants  in  this  cause  had  another  method  6f 
action,  it  can  gaining  what  they  attempt  by  this  motion.  If  they  had 
secutor  who  g^^^  ^^  ^^e  Attorney-general,  and  had  shewed  him,  that 
is  plaintiff     (he  indictment  was  not  for  any  violence  or  breach  of 

now  oerore  _ 

the  Court,     the  peace,  but  was  the  dispute  of  a  civil  right,  and  tiie 

ceed^^S^    proper  subject  of  an  action  of  trespass  to  try  ^that  right, 

1  Atk.  UQ2,    he  to  be  sure  would  have  granted  a  oessit  processus  or 

nolle  prosequi  almost  of  course,  especially  where  one  of 

the  parties  whose  right  was  involved  in  the  substance  of 

the  indictment  was  to  be  judge  of  the  indictment.    Bat 

as  the  parties  have  prayed  for  their  remedy  in  this  Court 

by  motion,  we  must  see  how  far  we  can  assist  them. 

This  proceeding  of  the  plaintiffs  by  way  of  indictment 

is  improper  upon  two  accounts  :  In  the  first  place,  they 

are  making  themselves  their  own  judges ;  and  in  the 

second,  they  are  in  some  measure  going  to  the  decision 

of  a  right  which  they  themselves  bare  submitted  to  tbB 
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decree  of  this  Court.  Besides,  as  flie  prayer  of  the  A.  D.  K4<. 
fdaintiffs  bill  is  to  preyeat  multiplicity  of  actions,  they 
are  acting  quite  inconsistently  with  what  they  pray ; 
and  the  question  will  be,  \yhetber  this  Court  cau  stay 
these  proceedings,  wliicb  are  not  actions  in  the  name  of 
the  party,  but  a  prosecution  in  the  name  of  the  king 
tor  a  breach  of  the  peace?  And  to  be  sure  this  Court 
has  not  such  a  general  jurisdiction  as  to  grant  injunc« 
tions  -to  stay  criminal  proceedings  which  are  at  the  suit 
of  the  Crown,  for  the  Attorney-general  may  still  proceed. 
But  where  a  matter  of  property  is  laid  before  this  Court 
for  its  judgment,  and  the  plaintiflf  in  the  cause  indicts 
the  defendant  for  a  trespass  upon  the  land,  without  any 
violence  or  breach  of  the  peace,  which  trespass  might 
now  properly  be  the  subject  of  an  action,  it  being 
attended  with  no  marks  of  violence,  and  is  to  try  a 
ciyil  right;  there  the  Court,  though  it  cannot  grant  a 
formal  injunction  to  close  the  hands  of  the  Attorney-ge- 
neral, yet  it  can  and  will  make  an  order  on  the  prose* 
cntor,  who  is  party  to  a  bill  in  this  Court,  not  to  pro- 
secute :  and  that  is  the  very  case  before  the  Court ;  for 
it  is  sworn,  that  the  indictment  found  at  the  sessions  is 
merely  for  fishing,  without  any  circumstances  of  mis- 
behayiour  whicb  tend  to  a  breach  of  the  peace ;  and 
the  question  upon  such  indictment  can  only  be  upon 
the  civil  right,  which  is  the  subject  of  an  action,  and  is 
already  before  this  Court,  which  will  make  an  order 
on  the  prosecutor,  who  is  a  party  to  a  suit  for  the  same 
thing  in  this  Court,  not  to  proceed  on  the  indictment 
until  his  right  is  at  a  period  in  this  Court.  As  suppose 
a  bill  here  to  settle  the  right  of  lands,  and  there  are  se- 
veral entries,  and  indictments  brought  by  some  of  the 
parties  for  those  forcible  entries,  which  indictment  is  a 
remedy  by  act  of  parliament  for  breach  of  the  peace, 
and  also  a  civil  remedy  for  the  benefit  of  the  party,  yet 
the  Court  will  stay  the  party  from  proceeding  in  this 
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A.  D.iTil  indictment  for  his  own  benefit  until  his  right  to  tlie 
lands  in  the  bill  is  determined  in  this  Court  There* 
fore  kt  there  be  an  order  on  the  plaintiff  to  stay  him 
from  prosecuting  the  defendants  or  their  agents,  eithei 
by  way  of  action  or  indictment,  for  exercising  the  right 
of  fishing  claimed  by  the  defendants  in  their  answer,  until 
the  hearing  of  the  cause  or  further  order. 

Lord  Tenham  v.  Herbert.    2  Jtkinsy p.  483. 
The  defen-         The  plaintiff  brought  his  bill,  in  order  to  establish  a 

dant  demur,  y.  j^^  ^  ^  ^y^^^  fishery,  and  to  be  quieted  in  the  pos- 
red  to  the         o  ^  ,«.*»i.i_i- 

olaiatiflTsbill,  session  of  it  against  the  defendant  Herbert,  who  claims 

«ub&^a     Ae  piece  of  ground  where  this  fishery  is,  as  belonging 

right  to  aa     (o  his  manor.    The  defendant  demurred  to  this  bill,  as 

erjl  anft    it  is  a  matter  properly  triable  at  law.— iord  Chancellor. 

be  quieted  in  Undoubtedly  there  are  some  cases,  in  which  a  man 

sion^of  k^as  may,  by  a  bill  of  this  kind,  come  into  this  Court  first ; 

being  a  mat-  j  ^  ^  ^^  ^Ih^^g  ^1^^,^  he  ^ught  first  to  establish  Ijis 
tcr  properly  °  - 

triableat  law.  right  at  law.  It  is  certain  where  a  man  sets  up  a  general 
wi^rde  "^  exclusive  right,  and  where  the  persons  who  controvert 
clared,that  it  with  him  are  very  numerous,  and  he  cannot,  by  one 
right  of  a  or  two  actions  at  law,  quiet  that  right,  he  may  come  into 
fifhery  is  in  ^i^\^  (J^J^rt  first,  which  is  called  a  bill  of  peace,  and 

dispute  only  .„  ,.  ,  j  •       ji        •  x^x 

between  two  the  Court  Will  direct  an  issue  to  determine  tue  right,  as 
nore  the"^*"  '"  disputes  between  lords  of  maniHrs  and  their  tenants, 
can  neither  and  between  tenants  of  one  manor  and  another ;  for  in 

tnik  iTfirst  ^^^^  *^*^*  *^^  would  be  no  end  of  bringing  actioas  of 
tried  at  law,  trespass,  since  each  action  would  determine  only  the 
allowed  the    particular  right  in  question  betweoi  the  plaintiff  and 

demurrer,      defendant.    As  to  the  case  of  the  corporation  of  York, 

Where  a  man 

sets  up  an      and  Sir  Lionel  Pilkington,  the  plaintifis  there  were  in 

exclusive  ^^^  possession  of  the  right  of  fishing  upon  the  river  Ouze, 
persons  who  for  nine  miles  together,  and  had  constantly  exercised 

are  nume-  *'  ^'**  '^'S'** »  ^^^  ^  *'**  \9Xg(d  jurisdiction  entangled 
rous,  and  he  them  with  different  lords  of  manors,  it  would  have  been 
^don  at  law  endlcss  for  the  corporation  to  have  biought  actions  at 
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Uw.    But  where  a  question  about  a  right  of  fighery^is  A.  D.  i74?> 
only  between  two  lords  of  maDors,  neither  of  them  can  ^^'^'  ^^  *^ 
come  into  this  Court  till  the  right  is  first  tried  at  law.  ccnne  here 
Lord  Tenham  does  not  charge  in  this  case  any  possession  ^^n'^^^'u^/* 
for  the  last  38  years,  so  that  this  is  in  the  nature  of  an  of  peace,  and 
ejectment  hill;    the  plaintiff  says,  that  this  piece  of^^jj j^g^^^i^ 
ground  aqu&  cooperta  belongs  to  him ;  Mr.  Herbert  in-  issue  to  de- 
sists^  it  belongs  to  him ;  so  that  this  may  yery  properly  rigt,t^  as  be* 
be  determined  at  law,  as  it  is  a  mere  single  question,  to  ^"t^^^  ^^^^* 

•  o      ^  ?        of  manors 

try  the  right  between  two  persons ;  and  it  is  not  like  the  and  their 
case  of  the  corporation  of  York,  who  must  have  gone  all  J^JJ*°!?*  ? 
round  the  compass  to  ha?e  come  at  their  right  at  law.  one  manor 
Therefore  the  demurrer  must  be  allowed.  *"   *°^     ^' 

Couison  V.  fVhite.    3  Atkins^  p.2\.  A.  D.  1743. 

Lord  Ch€Mcellor.     Every  common  trespass  is  not  a  This  Court 

foundation  for  an  injunction  in  this  Court,  where  it  is  w»*jn<>t^rant 

•^  ...  an  injunction 

<»ily  contingent,  and  temporary ;  but  if  it  continues  so  to  restrain  a 

long  as  to  become  a  nuisance,  in  such  a  case  the  Court  [l^^i^^^^^ 

will  interfere  and  gran)  an  injimction  to  restrain  the  per-  trespass, 

-.  ....       ..  where  it  is 

son  from  committing  it.  tempcmry 

only;  otherwise,  where  it  has  continued  so  long  as  to  become  a  nuisance. 


Jtrvois  V.  Hall.     1  Wilson^  p.  17. 
Qui  tam  upon  the  Game  Act  for  killing  a  hare,  ver-  No  new  trial 
diet  for  defendant ;  motion  for  a  new  trial,  because  the  {||,n.^"*^  ^^^ 
Judge  who  tried  the  cause  refused  ix>  admit  a  person  to 
be  a  witness,  who  was  a  parishioner  of  the  same  parish 
where  the  hare  was  killed ;  but  C.  J.  Lee^  said,  he  did 
not  remember  that  ever  a  new  trial  had  been  granted  in 
the  case  of  a  penal  action ;  and  so  per  Cur',  .the  motion 
was  refused. 


Mallock  V.  Easily.     7  Mod.  p.  482.  A.  P.  1744. 

«  Rawlin  Mallock,  Esq.  who  sues  as  well  for  the  poor  The  lord  of  a 

>       T  manor,  worih 

of  the  parish  of  Paington,  in  the  county  of  i>evon,  as^^nghunded 
for  him9elf>  on  t^e  24th  day  of  August,  in  the  sevcn-.*ind  twenty 
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A.  D.  1744.  teenth  year  of  our  now  lord  the  king,  exhibited  to  lie 
pounds  a       justices  of  our  said  now  lord  the  king  of  the  bench  here 

vcAr^  t  lie  {l6*«  y 

niesnes  of     (to  wit)  at  Westminster,  his  certain  bill  against  Charles 

^ramcdto  lastly,  gentleman,  one  of  the  attomies  of  the  court  of 
another  for  our  said  lord  the  king  of  the  bench  here  present  here  in 
tiierehv  qra-  ^ourt,  in  his  own  proper  person  complaining  of  the 
lifted  to  kill  gaid  Charles  Eastly  of  a  plea,  that  he  render  to  the  said 
the  92  and  23  Rawlin,  and  to  the  poor  of  the  said  parish,  the  sura  of 

Car. «.  c.  25.  \jq^  pounds  of  lawful  money  of  Great  Britain,  which  he 

lor  the  words        ^  .  "^  ' 

"  having  an  owes  to,  and  unjustly  detains  from  the  poor  of  the  said 

sf^n^ifv an*^  parish,  and  him  the  said  Hawlin ;  ^for  that  the  said 
estate  in  pos-  Charles,  not  l>eing  a  person  qualified  according  to  the 

mfare"whe-  ^^^  ^  ^^^  ^^^  game,  on  the  thirteenth  day  of  October, 
thcr  he  is  en- in  the  seventeenth  year  of  the  reign  of  our  now  said 
game  on  the  ^^^^  ^^^  ^^^S'i  ^  ^he  parish  aforesaid,  in  the  county 
"h*"ah  h*\  aforesaid,  had  kept  and  used  a  certain  gun,  being  aa 
lord  of  it,      engine  to  kill  and  destroy  the  game,  and  which  gun  he 
""in'Lquire  ^^^  ^^  Charles  had  kept  and  used  for  the  intent  and 
or  other  per-  purpose  of  destroying  the  game,  contrary  to  the  form  of 
degree,"  ac-   ^^^  statutes  in  that  case  made  and  provided,  whereby 
cording  to      an  action  accrued  to  the  said  Rawlin,  who  as  wen,&c. 
S.  C.  but  not  ^  demand  and  have  of  the  said  Charles  five  pounds, 
fpf' Vlc'"  P^*"^^'  of  the  said  ten  pounds.    And  also,  for  that  the 
SS7.  Cro.  *  said  Charles  not  being  a  person  qualified  according  to 
CTo.ctr.55S  ^^^  "^^  *^  kill  the  game,  afterwards  (to  wit),  on  the  four- 
T  Co.  ar.       teenth  day  of  October,  in  the  seventeenth  year  aforesaid, 
at  the  parish  aforesaid,  in  the  county  aforesaid,  had 
kept  and  used  a  certain  otb^r  gun,  being  an  engine  \o 
kill  apd  destroy  the  game,  and  with  the  said  gun  did 
then  and  thiere  destroy  one  pheasant,  contrary  to  the 
form  of  the  statute^  in  those  cases  made  and  provided, 
whereby  an  action  accniod  to  the  said  Rawlin,  who  as 
well,  &c.  to  demand  and  have  of  the  said  Charles  an- 
other sum  of  five  pounds,  residue  of  the  said  sum  often 
pounds."     To  which  the  said  Charles  pleaded,  "  that 
be  did  not  owe  tp  the  said  RaivUn^  who  as  well,  ^c. 
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(he  said  ten  pounds,  or  any  part  thereof;  and  of  this  he  ^'  ^'  ^^*^* 
puts  himself  upon  the  country.    And  the  said  Ra\?lin, 
who  as  well,  &c.  likewise,"     Upon  trial  of  the  said 
issue  so  joined,  it  appeared  that  the  defendant,  at  the 
several  times  when,  &c.  was  seised  in  fee-simple  of  the 
moiety  of  the  manor  of  Daccombe  with  the  appurte- 
nants ;  the  demesnes  of  which  moiety  of  the  said  manor, 
if  they  were  in  possession,  were  worth  one  hundred  and 
twenty  pounds  a  year ;  but  at  the  several  times  when, 
&c.  all  the  demesnes  of  the  said  manor  were  leased  out 
to  several  tenants  for  ninety -nine  years,  determinable  on 
the  death  of  one,  two,  or  three  persons,  under  certain 
yearly  reserved  rents,  amounting  in  the  whole  to  fifteen 
pounds  thirteen  shillings  a-year.     That  the  said  Charles 
was  also  seised  in  right  of  his  wife  of  other  lands  of  in- 
heritance, to  the  yearly  value  of  thirty  pounds,  and  of 
other  lands  in  reversion,  expectant  on  the  death  of  his 
wife's  mother,  of  the  yearly  value  of  fourteen  pounds. 
Whereupon  a  verdict  was  given  for  the  plaintiff  upon 
the  second  count  in  the  declaration,  for  five  pounds, 
parcel  of  the  said  debt  of  ten  pounds,  for  killing  a 
pheasant  out  of  the  defendant's  manor.     And  as  to  the 
residue  for  the  defendant.     The  question  in  law  was. 
Whether  the  defendant's  being  so  seised  of  the  said 
manor,  lands,  and  tenements  as  above,  be  a  qualifica- 
tion ? — Serjeant  Beffieldy  for  the  plaintiff.    The  present 
question  depends  upon  several  acts  of  parliament.   The 
first  Statute  is  the  S2  and  93  Car.  2.  c.  25.  s.  3.  which 
enacts,  "  that  all  and  every  person  and  persons  not 
having  lands  and  tenements,  or  some  other  estate  of  in- 
heritance, in  his  own  or  his  wife's  right,  of  the  clear 
yearly,  value  of  one   hundred  pounds  a-year,  or  for 
term  of.  life,  or  having  lease  or  leases  of  ninety-nine     « 
years,  or  for  any  longer  term  of  the  clear  yearly  value 
of  one  hundred  6hd  fifty  pounds,  other  than  the  son 
and  heir  apparent  of  an  esquire  or  other  person  of 
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A.  D.  1744.  hlgherdtgree  (a).  And  the  owners  and  keepers  of  fo« 
rests,  &€•  are  hereby  declared  to  be  persons  by  the  law 
of  this  realm  not  allowed  to  have  or  keep  for  them- 
selves or  any  other  person  or  persons  any  guns,  &c.  or 
other  engines  aforesaid,  but  shall  be,  and  are  hereby 
prohibited  to  have,  keep,  or  use  the  same."  Tltere 
are,  however,  some  anterior  statutes  for  the  preserva- 
tion of  the  game.  The  25  Hen.  8.  c.  1 1 .  s.  5.  is  a 
statute  to  prevent  the  killing  of  wild  fowls  at  improper 
seasons,  with  this  proviso,  ^'  That  it  shall  be  lawful  for 
any  gentleman  or  any  other  thai  may  dispend  forty 
shillings  by  the  year  of  freehold,  to  hunt  and  take  such 
wild  fowl  with  their  spaniels  only,  without  using  any 
net  or  other  engines  for  the  same,  except  it  be  a  long 
bow  or  long  bows."  The  Statute  of  the  7  Jac.  1. 
c.  1 1 .  s.  7.  made  perpetual  by  the  7  Car.  I.e.  is  made 
for  the  preservation  of  pheasants  and  partridges,  and 
qualifies  persons  to  kill  them  ^^  which  have  or  shall 
have  free- warren,  or  shall  be  lord  of  a  manor  or  free- 
holder, who  is  or  shall  be  seised  in  his  own  right,  or  in 
the  right  of  his  wife,  of  lands,  tenements,  or  heredita- 
ments to  the  clear  yearly  value  of  forty  pounds,  or  more, 
by  the  year,  over  and  above  all  charges,  and  reprises  of 
some  estate  of  inheritance  or  of  lands,  &c.  in  his  own 
right,  or  in  right  of  his  wife,  for  term  of  life  or  lives,  of 
the  yearly  value  of  eighty  pounds,  over  and  above  all 
charges  and  reprises,  or  who  shall  be  worth  in  goods  or 
chattels  four  hundred  pounds,  by  him  or  themselves,  or 
by  his  or  their  menial  or  houshold  servants  sufficiently 
authorised  from  their  masters,  to  take  pheasants  or  par* 
tridges  in  the  day  time  only,  in  and  upon  their  own  or 
their  masters  frae-warren,  manor,  and  freehold,  or  any 
part  of  them."  I  mention  these  statutes  to  shew  the 
proportion  that  is  carried  on  from  time  to  time  with 
respect  to  the  revenues  of  persons  int^ded  to  be  quali- 

(a)  See  jQne$  v.  Smart,  1  Term  Bep.  44. 
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lied.     The  defendant  has  not  sufficient  yearly  rerenues  A>  D'  lT44b 

to  be  qualified  to  kill  the  game.    All  the  lands  claimed 

to  qusdify  him,  exclusive  of  the  reversion  in  the  moiety 

of  the   manor   and  demesnes  of   Daccombe,  are  not 

enough  to  make  up  a  qualification  :  so  the  single  ques« 

turn  is,  Whether  or  no  a  reversion  expectant  upon  a 

leobe  or  leases  for  ninety-^nine  years,  determinable  on  one, 

two  or  three  persons  dying,  is  to  be  considered  as  having 

of  <^  lands,  tenements,  or  hereditaments,' *   within  the 

said  Statute  of  Charles  the  Second,  so  as  to  qualify  the 

leversioner  to  kill  game,  his  real  yearly  income  being 

under  one  hundred  pounds  a-year,  till  the  reversion  falls 

into  possession  ?    It  appears  from  the  several  statutes 

mentioned,  that  a  revenue  to  give  a  qualification  must 

not  be  one  in  expectancy,  but  a  present  revenue  or  in^ 

come  in  possession.    The  Statute  of  S5  Hen.  8.  says, 

that  the  ^'  person  qualified  must  be  able  to  dispend  forty 

shillings  a-ycar."    And  the  two  Statutes  in  James  the 

First*s  time  say^  '<  that  the  estate  must  be  of  the  clear 

yearly  value,^*  which  being  in  the  present  tense  roust 

mean  lands  in  possession.     Lands,  and  the  reversion  of 

lands,  are  two  distinct  things  :  one  man  may  have  lands^ 

of  which  another   man  may  have  the  reversion :  the 

statutes  clearly  intended,  that  the  qualifications  of  per* 

sons  should  be  agreeable  to  the  income  they  have  in  pos* 

session.     The  reason  why  the  legislature  restrained  the 

power  of  killing  the  game  to  particular  incomes  was, 

that  persons  who  could  not  spend  so  much  yearly  for 

their  families  might  not  lose  their  time  and  neglect  their 

business  in  the  idle  diversion  of  sporting  and  sbootiog 

the  game. — Mr.  Serjeant  Ej/re,  for  the  defendant.  There 

is  only  one  question  stated  at  the  foot  of  the  case ;  yet  I 

will  consider  it  upon  two  views. 

The  First,  Whether  the  defendant,  as  lord  of  a  manor 
simply,  without  any  regard  to  his  yearly  revenue,  is 
not  qualified  to  kill  game  i 
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A.  D.  1744^     The  other,  W  hether  the  defendant's  estate,  as  appears 
in  the  case,  be  not  a  qualification  ? 

As  to  the  first,  Every  lord  of  a  manor  is  qualified  io 
kill  game.    The  proprietors  of  manors  generally  were 
barons,  and  the  manor  itself  composed  of  demesnes  and 
courts  baron.     At  present,  indeed,  several  persons  have 
manors  vrithont  any  lands,  the  demesnes  having  been 
sold  and  disannexed ;  but  the  property  of  a  manor  dis- 
membered of  its  rents  and  revenues  is  still  considered  as 
a  royalty  or  jurisdiction  so  fiivoured  as  to  entitle  its 
master  to  many  privileges,  and  among  the  rest  that  of 
killing  of  game.  W  ith[manors  the  Crown  usually  granted 
free- warrens ;    and   though  many  statutes  have    been 
made  to  preserve  the  game,  under  severe  penalties,  yet 
lords  of  manors  have  been  always  considered  as  privi- 
leged persons,  and  qualified  to  destroy  game.     The  first 
act  of  parliament  which  takes  notice  of  lords  of  manors 
is  the   1  Jac.  1.  c.  S7.  s.  6.  and  that  statute  recites, 
<<  That  the  game  was  outrageously  destroyed,  especially 
by  the  vulgar  sort  of  men  of  small  worth,  who  were  not 
able  to  pay  the  penalties;^*  and  enacts,  ^^  that  it  shall 
be  lawful  to  and  for  every  lord  of  a  manor  to  keep 
pheasants  and  partridges,  &c."    The  second  Statute 
is  the  7  Jac.  1.  sect.  11.  to  the  same  purpose  as  the. 
1  Jac»  1. ;  and  both  these  statutes  aremade  perpetual  by  a 
Statute  in  the  17  Car.  I.    The  next  Statute  is  the  S2 
and  23  Car.  2.  c.  25.  which  recites, "  That  divers  dis- 
orderly  persons,   leaving  their  lawful  trades  and  em- 
ployments, betake  themselves  to  the  destroying  of  the 
game  with  guns,  &c.  to  the  prejudice  of  .gentlemen, 
noblemen,  and  lords  of  manors ;"  for  remedy  whereof 
it  enacts,  ^'  that  all  lords  of  manors  or  other  royalties 
not  under  the  degree  of- an  esquire^ may,  by  writings 
under  their  hands  and  seals,  authorize  one  or  more 
gamekeepers  within  their  royalties  or  manors,  who  so 
authorized  may  seize  all  guns,  &c.  for  the  killing  of 
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game  Trithin  the  precincts  of  such  manors,  as  shall  be  A  D.  1744. 
used  by  anj  persons  who  are  bj  that  statute  prohibited 
to  use  the  same :  and  such  gamekeepers  may  search 
bouses  ia  the  day-time,  by  a  warrant  from  a  justice  of 
peace,  and  seize  guns,  See.  to  the  use  of  the  lord  of 
such  manor  where  they  shall  be  found,  or  otherwise  cut 
them  to  pieces,  or  destroy  them/'  If  by  this  statute 
lords  of  manors  may  authorize  gamekeepers  to  kill  game 
and  to  seize  guns,  &c.  it  will  be  absurd  to  say,  that  the 
-lord  of  the  manor  has  not  such  power  himself,  for  it 
would  be  d^rading  him  below  the  privileges  of  his 
•«ervant«  And  why  does  the  statute  authorize  them  to 
make  gamekeepers  to  preserve  the~  game,  unless  they 
themselves  had  an  interest  in  it,  and  power  to  take  and 
destroy  it,  and  seize  the  guns,  &c.  of  unqualified  per* 
sons  ?  Yet  it  is  clear  and  settled,  that  they  may  carry 
guns  and  kill  game  within  their  respective  manors. 
But  it  may  be  objected,  that  no.  lord  of  a  manor  can 
make  a  game-keeper,  unless  such  lord  of  a  manor  him- 
self be  of  the  degree  of  an  esquire.  The  import  of  this 
word  esquire  is  very  indefinite.  The  origin  of  the  name 
and  dignity  is  very  anlient  and  dark.  Formerly  they 
were  only  esquires  who  bad  jus  scuti,  or  entitled  to  bear 
their  arms  in  a  shield ;  but  now  almost  every  body  are 
esquires.  In  the  case  of  Carpenter  v.  Adams  (a)  it 
was  determined,  that  nobody  but  the  lord  or  lady  of  a 
manor  can  make  a  deputy  to  kill  game;  and  if  his  ser« 
vant  can  do  it,  be  himself  must  be  empowered  to  do  it 
by  virtue  of  his  own  inherent  right.  If  the  lord  of  a 
manor  kill  game  out  of  his  manor,  he  is  liable  to  an 
action  of  trespass,  but  not  liable  to  the  penalty  of  the 
statute  which  is  now  sued  for.  All  the  treatises  upon 
the  game  laws  mention  lords  of  manors  to  be  qualified 
to  kill  game  ;  and  as  the  present  is  a  penal  law,  and 
made  for  the  benefit  of  lords  of  manors,,  it  must  be 

(a)  Comb.  183. 
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A.  D.  1744.  expounded  beneficially  for  the  defendant.  The  actual 
possession  of  an  estate  is  not  the  only  qualification  men- 
tioned  in  the  statute,  since  that  is  dispensed  with  in  the 
case  of  the  eldest  son  of  an  esquire,  or  of  any  persoB 
of  higher  degree,  who  are  qualified  to  kill  the  game, 
although  not  worth  one  fiirthing. 

As  to  the  other  question,  he  submitted  it,  that  ths 
defendant  may  be  said  to  have  an  estate  of  inheritance 
to  the  value  of  one  hundred  pounds  a*year.  He  has 
some  in  possession,  and  the  rest  in  reversion  after  the 
determination  of  an  estate  for  years.  A  reversion  ia  a 
tenement  and  hereditament  in  notion  of  law,  and  there- 
fore within  the  express  words  of  the  Statute  of  the  82 
and  S3  Car.  9.  and  in  the  case  of  pleading  a  reversion 
after  a  term  for  years,  he  must  alledge  that  he  is  seised 
of  it  in  his  demesne  of  fee ;  here  is  no  estate  of  free- 
hold intervening,  but  only  an  estate  for  years ;  and  in 
law,  the  possession  of  the  lessee  for  years  is  the  pos- 
session of  the  reversioner. —  Willesy  Chief  Justice.  If 
the  defendant  is  not  qualified,  as  being  lord  of  a 
manor,  he  certainly  is  not  by  his  estate,  within  the  Sta- 
tute of  the  22  and  23  Car.  8.  c.  85.  s.  3.  neither  within 
the  words  or  meaning  of  it.  The  words  are,  <<  having 
an  estate  ;**  and  a  man  cannot  be  said  to  have  an  estate 
when  another  is  in  possession  of  it,  and  he  himself  only 
a  nude  reversion,  or  at  least  not  attended  with  rents 
sufficient  to  make  up  his  other  yearly  income  a  qua* 
lifying  estate ;  and  it  would  be  a  strong  thing  to  say, 
that  a  man  entitled  to  a  bare  reversion  of  a  thousand 
pounds  yearly  value  after  the  expiration  of  a  thousand 
years,  should  be  said  to  be  qualified  within  this  act  to 
kill  game.  But  the  next  words  are  stronger,  <<  of  the 
clear  yearly  value  ;'*  which  must  mean  payable  to  him 
who  is  intended  to  be  qualified.  But  this  case  is  leas 
within  the  meaning  of  the  statute  ;  for  it  appears  from 
the  former  acts,  and  the  Statute  of  Charles  the  Second^ 
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aad  the  meaning  of  them,  the  persons  not  haying  sufll-  A.  P.  1T44> 
cient  incomes  to  maintain  themselves  and  families  (and 
therefore  the  statute  fixes  the  income)  should  not  destroy 
their  tune  in  these  idle  diversions  or  occupatbns  of  killing 
the  game.  If  then  reversions  or  remainders  were  to  be 
qualifications,  a  hundred  people  might  be  qualified  hf 
one  and  the  same  estate,  by  limiting  remainders  properly 
one  after  another.  Suppose  a  man  has  a  hundred 
pounds  a-year,and  owes  as  much  as  it  is  worth,  by  the 
construction  contend^  for,  he  may  sell  his  estate,  and 
still  preserve  his  qualification,  for  he  may  sell  it  for  a 
thousand  years ;  and  if  the  reversion  is  a  qualification^ 
he  is  still  qualified,  though  a  beggar  (a).  But  I  have 
some  doubt  whether  the  defendant,  as  lord  of  a  manor, 
simply,  is  not  qualified  to  kill  game  within  his  own 
manor.  Though  the  Statute  of  Charles  the  Second  em- 
powers all  lords  of  manors  not  nnder  the  degree  of 
<<  esquire'*  to  empower  gamekeepers  to  prevent  the 
game,  Sec.  i^nd  the  present  defendant  is  only  styled 
<<  gentleman"  upon  record,  yet  that  will  be  no  obstruc- 
tion to  his  qualification,  because  the  subsequent  statutes 
speak  of  ^<  lords  and  ladies  of  manors''  without  confining 
them  to  any  degree  of  gentility ;  and  a  lady  of  a  manor 
cannot  bear  the  title  required  by  the  Statute  of  Charles 
the  Second ;  so  that  at  present  a  lord  of  a  manor  may, 
I  think,  make  game-keepers,  though  under  the  degree 
of  an  esquire.  It  seems  a  liltle  odd,  that  the  servant 
of  the  lord  of  a  manor  may  kill  game,  and  yet  the  lord 
himself  not  do  it  without  being  punished  by  a  penal^  (6>. 

(ff)  An  equitable  as  well  as  legal  estate  gives  atjualification;  bnt' 
the  esutje,  of  whatever  kind  it  may  be,  must  be  of  the  value  re- 
quired, clear  of  all  mortgages  or  lucumbrances  created  by  the 
owner,  or  those  under  whom  he  claims.  Whetherall  v.  Hall,  Cald. 
S3u.— See  also  Lowndes  v.  Lewis,  Ca)d.  Ib8.  that  a  life>estate  of 
less  than  150/.  aryear  is  not  a  qualification  to  kill  game. 

(b)  It  is  determined,  that"  an  eaquire^or  other  person  of  highsr 
degree,  as  such,  is  not  qualified  under  the  22  and  25  Car.  4.  c.  25. 
though  the  son  of  an  esquire  or  the  son  of  other  person  ol  bigbsr 
*d^T«e  is.    Jones  v.  Smart,  1  Term.  Rep.-4i. 
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A.  D.  1744.  •^Jbm^s  Justice.  In  Cay*ft  Abridgement  of  this  Sia* 
tute  of  Charles  the  Second  the  word  <<  clear*'  is  omitted. 
The  case  will  depend  upon  the  construction  cf  three 
acts  of  parliament.  The  first  is,  the  S2  and  23  Car.  2. 
c.  25.  sect  3. ;  the  second  b,  the  9  Anne,  c.  3. ;  and  the 
third,  the  8  Geo.  1.  c.  19.  The  qualification  b  to  be 
considered  upon  the  first,  and  is  the  question  of  the 
present  case;  the  penalty  sued  for  is  given  by  the 
second ;  and  the  action  upon  the  last.  At  present,  1 
think  there  are  three  qualifications  in  force,  one  of  which 
every  man  must  have  to  be  entitled  to  kill  game.  The 
first  is,  of  lords  of  manors,  who  have  not  a  general  qua- 
lification to  kill  game  every  where,  but  are  stinted,  and 
confined  to  the  precincts  of  their  own  manors  ;  so  that 
it  will  be  considered  whether  the  defendant  has  not  in- 
curred the  penalty,  as  the  case  states  that  he  killed  the 
pheasant  out  of  his  manor  :  the  second  sort  of  persons 
so  qualified  to  kill  game  are  persons  who  have  titles,  as 
esquires,  &;c.  the  eldest  sons  of  esquires,  and  of  all 
superior  titles ;  and  these  are  qualified  to  kill  game, 
whether  they  are  possessed  of  lands  or  not,  and  althoogh 
th^  are  not  freeholders  :  the  third  sort  of  persons  qua- 
lifie4  to  kill  game  are  persons  having  estates ;  and  I  am 
quite  satisfied  that  the  estate  of  the  defendant  will  not 
qualify  him.  This  very  point  was  expressly  determined 
in  the  King's  Bench  upon  a  very  great  debate  some 
years  ago,  where  a  young  gentleman  in  Essex,  who  had 
ninety  pounds  a-year  in  possession  .and  one  hundred  in 
fifty  pounds  in  reversion,  expectant  on  the  death  of  his 
mother,  was  yet  held  not  to  be  qualified. — Bumeiiy 
Justice,  was  clear,  that  the  estate  was  not  qualification, 
but  had  some  doubt  as  to  the  other  point ;  for  thongh 
he  imagined  that  the  lord  of  a  manor  is  entitled  to  kill 
game  within  his  manor  as  well  as  his  gamekeeper,  yet 
he  thought  he  would  be  liable  to  the  penalty,  if  he 
used  a  gun  to  destroy  game  out  of  the  boundaries  of  his 
manor.    And  here  it  is  expressly  found,  that  he  killed 
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the  pheasant  out  of  hb  manor. — ^AlLthe  CSoiut  agreed^  A.  P.  1744. 
that  the  mere  having  a  gun  was  no  offence  within  -the 
game  laws,  for  a  man  maj  keep  a  gnn  for  the  defence 
of  his  house  and  family,  but  the  party  must  use  tbe  gun 
to  kill  game  before  he  can  incur  any  penalty ;  and  they 
said,  this  point  was  settled  and  determined  (a).  Ad- 
journed as  to  one  point  only. 

(a)  This  point  was  settled  in  Trinity  Term,  11  Geo.  9.  Bcst.  Oardoer,  ft 
Stra.  1093.  14  Viner.  Abr.  3. — Sec  also  upon  this  subject  Rex  v.  Filer,  1  Stra. 
490.  Wingfieid  v.  Stratford,  Sayer,  15.  S,  C.  1  Wils.  315.  Rex  v.  Hunt, 
Dougl.  683.  Dotis.  Avery  V.  Hole,  Cowp.  895.  Rex  v.  Hartley,  Cald.  175. 
Rex  V.  Thomson,  9  Term  Rep.  18. 

Hozcell  V.  James.     1  Wibon^  p.  163.  A.  D.  1747* 

This  is  a  rule  to  shew  cause  why  the  plaintiff  should  Informatioii 
not  liave  leave  to  amend  his  information  against  the  de-  hare  amend* 
fendant  for  killing  a  hare,  by  altering  the  parish  where^* 
the  same  is  laid  to  be  done.     Mr.  Evansy  on  shewing 
canse,  objected,  that  there  might  be  a  conviction  before 
the  justices  for  the  same  fact  already,  in  the  parish  where 
the  informer  wants  to  lay  it ;  but  it  was  answered  by  Mr. 
PhiUips  for  the  plaintiff,  nothing  of  that  appears  to  the 
Court,  and  it  is  now  three  months  since  the  fact  was  done, 
and  if  we  cannot  amend  it,  the  defendant  will  escape  the 
prosecution  ;  and  this  is  like  the  case  of  the  Duchess  of 
Marlborough  y.  Whitmore,  where  the  Court  allowed  the 
plaintiff  to  amend  in  an  extraordinary  case,  which  if  the 
Court  had  not  done,  the  Statute  of  Limitations  would 
have  run,  and  the  plaintiff  have  lost  all  remedy.  And  the 
rule  now  was  made  absolute  to  amend  the  information. 


JLaw  V,  Warral.     1  Wilson y  p.  177. 
Information  on  the  Stat.  8  Geo.  1.  for  killing  game;  Costs  for  the 
the  defendant  pleaded  a  conviction  before  a  justice  of  ^^^^^  ^^  ^\^^ 
peace  for  the  same  fact,  and  the  defendant  had  J«^™^^Pjj^JJ{}?"^^'* 
for  want  of  a  replication,  and  obtained  a  side^bar-rule  tion  for  kil- 
for  costs,  which  Mr.  Fvms  now  moved  to  set  aside,  hog  gwne. 
alledging  that  the  statute  did  not  give  the  defendant 

[Sc] 
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A.p  1747.  costs,  and  that  the  Stat.  18  Eliz.  does  not  extend  to  the 
subsequent  statutes.  But  per  Cur*.  The  words  of  the 
Stat.  18  Eliz.  c.  5.  are  as  general  as  any  statute  relating 
to  costs,  and  seem  to  extend  to  every  informer  upon  any . 
penal  statute  who  shall  delay  his  suit,  discontinue,  be 
nonsuit,  or  shall  have  the  matter  pass  against  him  by 
verdict  or  judgment,  such  informer  shall  pay  costs; 
and  there  have  been  a  great  number  of  cases  like  this, 
where  costs  have  been  given ;  and  cited  Carter  qui  tarn 
T.  Tooting,  Mich.  19  Geo.  1. 

A  D.  I75t.  Wingfieldv.  Stratford  *  oT.  B.  R.    1  fflb.  R.  p.  315. 

A       is  not      Trover  for  a  gun ;   the  defendants  plead  that  the 

«n  engine  to  plaintiff  kept  the  gun  to  kill  game,  and  not  being  qua- 

Say^^tsi      1^^9  ^^^y  justify  (as  game*keeper  and  servants  to  J.  8. 

8.  C.  lord  of  the  manor,)  the  taking  away  the  gun  from  the 

plaintiff;  but  the  plea  doth  not  alledge  that  the  plaintiff 

was  out  sporting  with  the  gun,  nor  where  the  gun  was 

taken;  plaintiff  demurs.    And  the  Court  held  that  a 

gun  is  not  necessarily  to  be  taken  to  be  an  engine  to  kfll 

game,  as  it  does  not  appear  upon  this  record  that  the 

plaintiff  killed  game  with  it;  he  might  use  it  to  shoot 

crows,  or  destroy  vermin ;  and  it  is  not  like  nets  and 

pointers,  and  such  dogs,  which  can  only  be  kept  for 

killing  the  game.    Judgment  for  the  plaintiff.     Vide 

SStra.  1098. 


Watson  V.  Jackson^  B.  R.     1  WikofCs  Bep.p.  325. 

fn  CMC  of  a"  "^^^  ^*®  ^  action  qui  tam  by  a  cmnmon  informer 
nonsuu  upon  thestatute  for  killing  game.  Mr.  Clayton  moved 
i^Vmer  qui  ^^^  judgment  as  in  case  of  a  nonsuit,  and  obtained  a 

tam  MPon  ihc  rule  for  the  informer  to  shew  cause  this  term  ;  no  cause 
game  law.  ,      ,     . 

Sayer,  29.      being  now  shewn,  the  rule  was  made  absolute. 

Jones  V.  Bishop.    Saycr^s  Rep.  p.  64. 
In  an  action       Upon  a  motion  in  arrest  of  judgment,  it  appeared, 
that  the  action  was  for  the  penalty  of  five  pounds  given 
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by  the  9  Ann.  c.  25.  for  exposing  a  hare  to  sale ;  and  that  A.D.I758. 
the  aU<^tion  in  the  declaration  was,  that  the  defen-  a^i'^f^/^'"^ 
dant,  not  being  a  person  qualified  in  his  own  right  to  sale,  it  is 
kill  game,  nor  being  entitled  thereto,  under  any  person  to^^dgc^ 
so  qualifiedy  had  a  hare  in  his  possession.     The  ques-  that  the  dc- 
tion  was,  whether  this  be  a  sufficient  allegation  of  the  i^  hai«  in  his 
oftnce  for  which  the  penalty  is  given  ?    It  was  hoiden  I»m«««od. 
that  it  is.— And  by  Lee^  Ch.  J.   It  has  been  said ;  that 
altfaoagh  evidence  of  the  defendant's  having  had  a  hare 
in  his  possession,  would  have  been  evidence  of  his  ex- 
posing a  hare  to  sale ;  yei  as  the  offence  created  by  the 
statute  is  exposing  a  hare^to  sale,  it  ought  to  have  been 
alledged  that  the  defendant  did  expose  a  hare  to  sale : 
but  we  are  of  opinion,  that  the  allegation  is  sufficient;  it 
being  enacted  by  the  second  paragraph  of  that  of  the 
statute,  <<  that  if  a  hare  shall  be  found  in  the  possession 
of  any  person  whatsoever,  not  qualified  to  kill  game  in 
his  own  right,  nor  entitled  thereto  under  some  person  so 
qualified,  the  same  shall  be  adjudged,  deemed  and  taken 
to  be  an  exposing  thereof  to  sale,  within  the  true  intent 
and  meaning  of  this  act." 

Fitch  V.  Nunn.     Barne^  Rep.  p.  466.  A. D.  1754. 

This  was  an  action  brought  on  one  of  the  penal 
statutes  made  to  preserve  the  game,  wherein  defendant 
-obtained  a  verdict;  plaintiff  moved  for  a  new  trial,  and 
the  Judge  before  whom  the  cause  was  tried  reported  the 
verdict  to  be  contrary  to  evidence.  Notwithstanding 
which,  the  rule  to  shew  cause  why  a  new  trial  sliould 
not  be  had,  on  payment  of  costs,  was  discharged;  be- 
cause no  instance  could  be  shewn  where  in  an  action  on 
a  penal  statute,  in  which  a  verdict  was  found  for  de- 
fendant, a  new  trial  had  ever  been  granted.  Wllles  and 
Agar  for  plaintiff;   Wynne  for  defendant. 

Kearle  v.  Boulter.     Sayer's  Rep.  pA9\.  ^'  ^'  ^^^^' 

In  an  action,  brought  for  the  penalty  given  by  the  A  poulterer 

[3c  2] 
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A.  P.  1755,  5  Ann.  6. 14.  it  was  feund  by  a  speeial  verdict,  tkit 
St  not  liable  the  defendant  carried  on  the  trade  of  a  poulterer ;  thit 
fbr*hav^n«y  a'  ^^  ^^^  carrying  on  of  this  trade  be  kept  an  open  shop, 
hare  in  his    wherein  be  bought  and  sold  fifeese,  chickens,  and  otlief 
poutry ;  that  he  bad  a  hare  in  his  custody,  and  did 
sell  the  hare  to  J.  S.  for  four  shillings ;  and  that  at  thi 
time  of  having  the  hare  in  his  custody,  and  of  sdKiif 
St,  he  was  seised  in  fee  of  an  estate  of  one  bundled 
pounds  a  year.    The  question  was,  whether  the  plaintiff 
ought  to  recover  t    It  was  bolden  op<m  great  con8id^ 
ration  that  he  ought   not. — And  by  Rydery  Ch.  J* 
By  that  clause  of  the  5  Anti.  c.  14.  upon  whicfc  (te 
present  action  is  founded,  it  is  enacted,  ^Uhatifuf 
higler,  chapman,  carrier,  inn-keeper,  victualler  or  ale- 
house-keeper,  shall  have  in  his  custody  or  posecssiea 
any  hare,  pheasant,  partridge,  moor,  heath  game  or 
grouse,  or  shall  buy,  sell  or  ofier  to  sale  aay  \^ 
pheasant,    partridge,   moor,    heath   game  or  gnxise) 
every  such  higler,  chapman,    inn*keeper,  victualler, 
alehouse-keeper,    or   carrier,    unless   such  game  b 
the  hands  of  such  carrier  be  sent  him  by  a  pcrsea 
qualified  to  kill  the  game,  shall  forfeit  for  every  haie, 
pheasant,  partridge,  moor,  heath  game  or  grouse,  the 
sum  of  five  pounds.**    It  has  been  said ;  that  erdj 
person,  who  buys  and  sells  goods  in  an  open  shop, 
is  a  trader;    and  that  every  trader  is  a  chapmaa; 
for  that  the  German  word  copeman,  from  which  tbc 
English  word  chapman    is    derived,   does  sigiufy  * 
trader :  but  we  are  of  opinion ;  that  although  the  d^ 
fendant  be  a  chapman  in  the  large  sense  of  the  word,  i^ 
is  not  a  chapman  within  the  meaning  of  the  5  Aoa* 
c.  14.    In  order  to  come  at  the  meaning  of  a  wow 
contained  in  a  statute,  the  mischief  intended  to  be  r^ 
medied  by  the  statute  ought  io  be  taken  in  conside* 
ration.     It  appears  from  the  preamble  of  the  5  Ann. 
c.  14.  that  the  mischief,  intended  to  be  thereby  ntoS' 
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dfod,  WW  th^  bujii^  or  receiving  of  game  from  loose  A.  D.  I755j 
aiepenoDB.    la  order  to  remedy  this  mischief,  imi. 
keepers,  TictuallerB  and  alebouse-keepers  are  prohibited 
fiom  having  game  in  their   ciistodj  or  possession ;  be* 
cause  it  is  probable,  that  these  persons  will  frequently 
bay  or  receive  game  from  loose  idle  persons,  in  order 
to   have  money  spent  at  the  eating  thereof  in  their 
bomes.    Uiglers  and  carriers  are  likewise  prohibited 
finmn  having  game  in  their  custody  or  possession ;  be« 
cause  it  is  probable,  that  these  persons  will  frequently 
bnj  or  rcceiye  game  from  loose  idle  persons  in  one 
place,  in  order  to  sell  it  at  another.     Chapmen  are  like- 
wise prohibited  from  having  game  in  their  custody  or 
possession  :    but  the  sound  construction  seems  to  be| 
that  the  word  chapman  in  this  statute,  and  the  n^heri 
because  it  ia  inserted  betwixt  the  words  higler  and  car* 
rier,  does  only  mean  a  trader  who  trades  from  place  to 
place.     It  being  as  probable,  that  such  traders  will  fro* 
quently  boy  or  receive  game  from  loose  idle  persons 
in  one  place,  in  order  to  sell  it  at  another,  as  that  higiers 
and  carriers  will.    It  was  reasonable  to  prohibit  such 
traders  from  having  gfltne  in  their  possession :  but  it 
never  could  be  the  intention  of  the  legblature,  to  pro- 
hibit every  trader  from  having  game  in  his  custody  or 
possession.    It  has  been  said,  that,  although  the  opi* 
nioa  of  the  Court  shall  be,  that  the  defimdant  is  it 
chapman  within  the  meaning  of  the  5  Ann.  c.  14.  yejL 
the  plaintiff  ought  not  to  have  judgment;  because  the 
jurors,  whose  province  it  was  to  determine,,  whether  the 
defieadant  be  such  a  chapman,  havie  only  found  fiicts^ 
aod  have  not  found  expressly  that  be  is.    But  as  the 
question,  whether  the  defendant  be  a  chapman  within 
the  meaning  of  that  statute,  does  in  a  great  measure 
depend  up<m  the  constmctioB of  the  statute,  we  areof 
Opiniofi,  that  it  is  a  question  proper  for  the  determina* 
tienof  iheCourt;  aod  that  the  Acta  fotad  by  the  tar- 
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A>D..i755.  diet  are  sufficient  to  enable  the  Comt  to  detennine  the 
question.  In  the  case  of  Dodsworth  t.  Anderson,  S  Jo. 
142.  it  was  holden,  that  if  the  proper  facts  are  foaad 
by  a  verdict,  it  is  the  province  of  the  Court  to  deter* 
mine  whether  a  person  be  a  bankrupt  within  the  niein* 
.  ing  of  any  statute.  It  was  said,  that  although  tlie 
opinion  of  the  Court  shall  be,  that  the  defendant  is  a 
chapman  within  the  meaning  of  the  5  Ann.  c.  14.  and 
likewise,  that  the  question,  whether  the  defendant  be 
such  a  chapman,  is  proper  for  the  determination  of  the 
Court,  yet  the  plaintiff  ought  not  to  have  judgment; 
because  it  is  found  by  the  verdict,  that  the  defendant, 
at  the  time  of  having  a  hare  in  his  custody,  and  of  sd- 
ling  the  hare,  was  seised  in  fee  of  an  estate  of  one  hun- 
dred pounds  a  year;  and  it  was  inferred,  that  it  would 
be  strange  to  hold,  that  a  person,  who  is  by  law  qna- 
lified  to  kill  all  kinds  of  game,  is  liable  to  a  penalty  i>r 
having  a  hare  in  hb  custody,  or  for  selling  a  hire.  No 
opinion  was  given  by  the  Court  upon  this  point. 


A.D.  1756.  The  King  v.  Maurice  Jarvis.     1  Burrcws^  Rep.p^  148. 
Conviction        This  was  a  conviction,  (which  stood  in  the  crown- 

AcSmu^tbc  P^P®')  ''P^  ^  ^™*  ^*  ^**  I^  ^"*  msAt  by  John  Bythesea 
particularly  and  John  Turner,  Esq.  two  justices  of  the  peace  for  the 

ly  »piffied,^c^^Mi*yof  Wilts;  and  was  to  the  eflfect  following.— Be 

^at  defcn-'  ft  remembered,  that  on,  &c.  John  Webb,  of  the  parish 

cant  had  not  '  ■ 

any  of  the     of  HHperton,  in  the  county  of  Wilts  aforesaid,  yeo* 

iSw^rS^by**  ™*^"'  "*  ^^  ^^"*  proper  person,  oometh  before  us,  &c. 
Sut.  33  &  33  justices,  &c.  And  now  lie  giveth  us  the  said  justices  Id 
l^r.n.  cn^P- understand  and  be  informed,  that  one  Maurice  Jarvis  i£ 
Trowbridge,  in  the  county  of  Wills,  labourer,  witliiB 
three  months  now  last  past,  that  is  to  say,  on  the  4th 
day  of  September  now  last  past,  in  the  S8th  year,  ftc. 
with  force  and  arms,  in  a  certain  fidd  commonly  called, 
&c.  lying  and  being  within  the  parish  and  manor  of 
Hflpertm  aforesaid,  in  the  county  of  Wilts  afoitsaidi 
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did  uBlawfolly  keep  and  use,  and  had  in  his  cuatodv  A>D.  1T56. 
and  possession  one  seiting-dog  and  setting- net  for  the 
destruction  of  the  game;  and  did  then  and  there  ride 
with  and  hunt  the  said  setting-dog,  with  an  intent  to 
kill  and  destroy  game ;  he  the  said  Maurice  Jarvis  at 
the  time  and  place  when  he  so  kept  and  used  the  said 
setting  dog  and  net,  and  had  the  same  in  his  custodj 
and  possession,  was  not  qualified  by  any  laws  or  statutes 
of  this  realm,  to  kill  game,  or  to  keep  or  use  any  nets, 
dogs  or  other  engines  fcnr  the  destruction  of  the  game ; 
contrary  to  the  form  of  the  statutes  in  that  case  made 
and  provided.    And  thereupon  afterwards^  that  is  to 
say,    on  the   said   12th   day,  &c.  at,  &;c.  aforesaid, 
Thomas  Webb,  servant  and  game-keeper  to  Edward 
Eyles,  Esq.  for  the  manor  of  Hilperton  aforesaid,  in  the 
county  of  Wilts  aforesaid,  a  credible  witness  in  this  be- 
half, in  his  own  proper  person,  cometh  before  us,  &c. 
and  taketh  his  corporal  oath  on  the  Holy  Gospel  of  Grod^ 
to  speak  the  truth  of  and  concerning  the  premises  above 
mentioned  and  specified  in  the  said  information  before 
us  the  said,  &c.  the  justices  aforesaid,  having  sufficient 
power  and  authority  to  administer  the  said  oath  to  the 
said  Thomas  Webb  in  this  behalf;  and  the  said  Thomas 
Webb  being  so  sworn  as  aforesaid,  afterwards,  that  is 
to  say,  on  the  said  ISth  day,  &c.  upon  his  said  oath  sa 
taken  before  us  the  said  justices  as  aforesaid,  saith,  de* 
poseth,  and  sweareth,  of  and  concerning  the  premises 
aforesaid  in  the  said  information  above  mentioned  and 
specified,  ^^  That,  &c.  [folly  proving  the  fact;]  be  the 
said  M.  Jarvis,  at  the  time  and  place  when  he  so  kept 
and  used  the  said  setting-dog  and  net,  and  had  the  same 
in  his  custody  and  possession,  was  not  qualified  by  any 
laws  or  statutes  ^  this  realm  to  kill  game,  or  to  keep  or 
use' any  nets,  dogs,  guns  or  other  engines  for  the  de- 
struction of  game ;  contrary  to  the  form  of  the  statutes 
in  that  €ase  made  and  proyided."    Wlierettpon  the 
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JL  D.  I75g>  said  M.  J.  Iiaving  .first  been  duly  stunmoned  in  this  be- 
half to  answer  the  premises,  and  having  had  due  notice 
thereof)  afterwards,  that  is  to  say,  at  the  house  of,  Sec. 
appearing  and  being  present  in  his  proper  person  before 
us  the  said,  &c.  and  the  said  Thomas  Webb,  the  witness 
aforesaid,  also  appearing  and  being  present  before  us  the 
said  justices ;  and  the  information   aforesaid  and  the 
matter  therein  contained,  and  also  the  said  evidence 
thereupon  given,  having  been  heard  and  understood  by 
the  said  M.  J*  in  the  presence  of  the  said  Thomas  Webb 
thewitness  aforesaid,  and  of  us  the  said  justices ;  he  the 
said  Maurice  Jarvis  is  asked  by  us  the  said  justices,  '<If 
he  the  said  M.  J*  hath,  knowetb,  or  can  say  any  thing 
•  for  himself  in  his  own  defence,  touching  and  concerning 
the  premises  aforesaid ;  and  why  he  the  said  M.  J. 
should  not  be  convicted  of  the   premises   aforesaid, 
charged  on  him  in  and  by  the  said  information."     And 
the  said  Maurice  Jarvis,  now  here  before  us  the  said 
justices  9  denies  that  he  did  keep  and  use  the  said  setting 
dog  and  net,  and  had  the  same  in  his  custody  and  pos- 
iession^  in  manner  and  form  as  is  above  charged  on 
him ;  but  shews  no  sufficient  cause  before  us  the  said 
justices,  why  he  should  not  be  convicted  of  the  offence 
abovesaid  charged  on  him  in  the  said  information.    And 
upon  hearing  lUid  examining  the  whole  matter  afore- 
said, and  every  thing  alledged  by  the  said  Maurice 
Jarvis  touching  and  concerning  the  premises  aforesaid. 
It  manifestly  aiid  plainly  appears  unto  us  the  said  justices, 
that  the  said  M.  J.  was  not  then  any  wise  qualified,  em- 
powered, licensed  or  authorized,  by  or  according  to  the 
laws  of  this  realm,   to  kill  game ;  and   that  the  said 
M.  J.  is  guilty  of  the  premises  abovesaid,  charged  on 
him  in  and  by  the  said  information.     Therefore  it  is  now 
here  considered  and  adjudged  by  us  the  said  justices, 
that  the  said  M.  J.  upon  the  testimony  of  the  said  Tho. 
-  Webb,  the  witness  aforesaid,  on  his  oath  brfoie  us  the 
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said  justices  so  taken  as  aforesaid,  be  and  is  convicted  of  A,  D.  I75g. 
ihe  premises  aforesaid,  according  to  the  form  of  the 
statutes  in  such  case  made  and  provided ;  and  that  the 
said  M.  J.  do  forfeit  the  sum  of  5/.  for  the  offence  afore- 
said, as  the  statute  directs,  &c. — Mr.  Gould,  for  the  de- 
fendant, took  exceptions  to  his  conviction.     1st.  The 
justices  have  not  shewn  that  they  had  jurisdiction  over 
this  defendant.     For  they  have  not  sufficiently  shewn 
his  defects  of  qualification ;  which  ought  to  have  been 
specifically  particularized,  with  an  allegation  <<  that  he 
had  not  any  one  of  them  :'*  I  mean  the  qualifications  men- 
tioned  in  22  &  23  C.  S.  c.  25.    To  prove  this  to  be  ne- 
cessary, he  cited  Rex  v.  Eliers.  [Qu.  what  ?  or  where  ?] 
H.  12  G.  1.  2  Ld.  Raymond,  1415.  Rex.  v.  JohnHQl; 
most    directly  in   point.    Bluet,   qui  .tam,  v*  Needs, 
P.  9  G.  2.  in  C.  B.  (entered  Tr.  7.  8  G.  2.)    Comyns, 
522,  523.     P^.  9  G.  2.  (which  he  abo  cited,  to  shew 
the  distinction  between  a  declaration  and  a  conviction ;) 
a  general  averment  is  sufficient  in  a  declaration :  but 
convictions  must  set  forth  what  was  the  want  of  quali- 
fication.    M.  19  G.  2.  B.  R.      Rex.  v.  Pickles,  (the 
2d  exception  in  that  case,)  where  it  was  indeed  holden 
that  it  was  not  necessary  to  insert  the  inferred  or  argu- 
mentative qualification  (collected  from  5  Ann.c.  14.  but 
Hot  mentioned  in  22  &  23  C.  2.)  ^^  of  his  not  being  lord 
of  a  manor:"  but  it  was  there  agreed,  that  those  re- 
quired by  the  Act  of  23,  23  C.  2.  c.  25.  ought  to  be  ne- 
gatively specified.     1  Strange,  497.  Rex.  v.  Sparling, 
H.  8.  G.  1.  B.  R.  which  was  a  conviction  for  swearing : 
and  his  occupation  was  therein  said  to  be  a  leather- 
dresser  ;  but  it  was  not  shewn  that  he  was  not  a  servant, 
labourer,  common  soldier,  nor  seaman.  The  Court  held 
that  giving  him  the  addition  of  leather-dresser  was  not 
enough  ;  and  instanced  the  necessity  of  specifying  the 
particulars  of  the  defendant's  want  of  qualification,  in 
convictions  on  the  Game  Act;  in  order  to  give  the  jus- 
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A.  D,  1756.  tioes  a  jurisdictUHi  which  they  oHierwiae  have  not :  and 
they  ako  held  that  conviction  naught,  becanae  the  par- 
ticular  oaths  and  curses  were  not  set  forth.    And  that 
conviction  was  accordingly  quashed.    Sd  Excepti«Hi. 
The  witness  was  examined  privately  and  ex  parte,  prior 
to  the  appearance  of  the  defendant,  and  in  the  absence 
of  the  defendant,  so  that  the  defendant  had  no  opportu- 
nity of  cross-examining  him.    Sd  Exception.    The  time 
when  the  defendant  was  unqualified  is  not  at  all  ascer- 
tained, in  the  adjudication  of  his  being  guilty.     For  it 
is  only  averred  ^^  that  he  was  then  unqualified  :"  but 
several  days  and  times  distinct  from  each  other,  have 
been  antecedently  mentioned.     [V.  148,  149,  150.^ — 
Mr.  Norton  contra,  for  the  conviction,  begun  with  the 
Sd  exception.  It  was  necessary  for  the  justice  to  take  a 
previous  examination,  as  a  ground  and  foundation  for 
his  issuing  the  summons  :  and  when  the  defendant  at* 
tended,  after  having  been  summoned,  the  evidence  was 
then  read  to  him  ;  and  the  witness  also  attended ;  and 
the  defendant  was  asked  ^<  what  he  had  to  say  for  him- 
self;" and  did  not  desire  to  cross-examine  the  witness. 
To  the  1st  exertion,  he  answered,  1st,  by  citing  Rex. 
y.  Chandler,  in  1  Ld.  Raym.  581.     Where  HoUy  in 
delivering  the  opinion  of  the  Court  upon  a  conviction 
for  deer-stealing,  says  <^  that  it  is  sufficient  for  the  jus- 
tices to  pursue  the  words  of  the  statutes ;  and  they  are 
not,  in  these  sununary  convictions,  confined  to  nice  and 
strict  legal  forms ;  it  is  enough  if  they  pursue  the  intent 
of  the  statutes. ''    If  the  defendant  is  really  qualified,  he 
may  shew  it:  but  how  can  the  prosecutor  prove  the 
negative  ?    Some  of  the  qualifications  are  such  as  can- 
not well  be  proved  in  the  negative  :  but  it  is  easy  for 
him  to  prove  the  affirmative. — Tr.  9  G.  2.  Rex  y.  Ford. 
Conviction  for  keeping  an  ale-house,  without  license. 
Objected,  that  there  was  another  former  law  upon  which 
he  might  have  been  convicted :  and  in  S  C*  1.  c.  S.  there 
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-is  a  proviso  to  exempt  such  as  hare  been  so.  But  Cur'  A.  D.  1756. 
held  that  if  the  defendant  had  beea  before  punished 
upon  5,  6£.  6.  c.  95.  he  might  have  shewn  this.  Vide 
1  Strange,  555.  S.  C.  Rex.  v.  Theed,  1  Strange,  608. 
Conyiction  for  obstructing  an  excise-officer,  who  came 
to  weigh  candles.  Objection,  that  the  excise-officer's 
ttitry  might  have  been  by  night,  (by  8  Ann.  c.  9.)  and 
then  there  ought  to  have  been  a  constable  present. — Cur' 
That  might  have  been  shewn  on  the  part  of  the  defen- 
dant, if  in  fact  so;  and  then  he  would  not  have  been 
convicted:  but  they  would  not  presume  it.  Now  here 
the  defendant  did  not  insist  upon  being  any  way  qua- 
lified; but  only  denied  the  commission  of  the  fact. 
This  conviction  follows  the  very  words  of  the  Act  of 
Queen  Anne :  which  does  not  enumerate  the  qualifica- 
tions as  that  of  C.  9.  does :  and  this  conviction  is  on 
the  ♦  Act  of  Queen  Anne ;  and  not  on  22, 23  C.  2.  c.  25.  *  ^  Aan.cl4. 
10  Mod.  (Lucas)  p.27.  Queen  v.  Matthews,Tr.  10 Ann. 
B.R.  [1st  excepti<Hi.]  Yiner's  Abr.  tit.  Game,  letter 
A.  fo.  3.  S.  C.  Bum.  tit.  Grame,  fo.  304.  S.  C.  Which 
was  a  conviction  on  5  Ann.  c.  14.  Where  one  of  the 
qualifications  (viz.  not  being  a  game-keeper,  &c.  being 
a  new  qualification  allowed  by  that  act)  was  omitted.--- 
And  Cur*  held  that  it  was  not  necessary  to  enumerate  any ; 
but  as  some  of  them  were  enumerated,  it  was  fetal  to  omit 
another  of  them.  [N.  B.  This  case  was  adjourned.] 
Bex.  V.  Marriot,  4  G.  1.  (1  Strange,  66.)  was  the  very 
point.  It  was  holden  indeed  that  the  witness  cannot 
take  upon  himself  to  adjudge  the  qualification :  but  no 
notice  at  all  was  taken,  in  the  determination  of  that 
case,  of  the  justice  not  having  adjudged  it.  Clearly 
this  defect  can,  at  the  utmost,  be  only  form :  for  in  sub- 
stance, 'tis  the  same  thing.  And  it  follows  the  Act  of 
6  Anne  in  terms.  As  to  the  case  cited  by  Mr.  Gould, 
of  Rex.  V.  Ellers,  it  does  not  appear  what  the  state  of 
the  caiK  was*    And  the  Case  in  C!omyns,  522, 583.  ra- 
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A.  D.  1756.  ther  makes  for  us.  It  is  as  reasonable  that  (he  defieadant 
should  make  it  oat,  that  he  was  qualified,  and  shew 
hoW)  on  a  convicti(Mi,  as  in  an  action.  In  the  Case  of 
Rex.  y.  Pickles,  the  conviction  was  affirmed :  and  yet 
a  qualification  within  the  acts  was  omitted.  And  this 
law  can  never,  or  hardly  ever,  be  executed,  if  the  Court 
should  think  themselves  bound  down  by  the  case  of 
Rex.  V.  Hill  [in  2  Ld.  Raym.  1415.]  Sdly.  As  to 
the  third  exception.-— But  Lord  Mansfield  stopt  him 
from  proceeding,  and  also  Mr.  Gould  from  replying : 
ibr  he  said  it  was  needless  to  enter  into  many  reasons  for 
quashing  this  conviction,  when  one  alone  is  fully  suffi« 
cient.  It  is  now  settled,  by  the  uniform  course  of  an* 
thorities,  that  the  qualifications  must  be  all  negatively 

a  ^L^tw  ^7^S^tf^?S^^^ 

tion.)  set  out:  otherwise,  the  justices  have  no  jurisdicticm 

over  the  persons  killing  game, 'or  keeping  d(^  or  en- 
gines for  the  destruction  of  it.     The  obiter  saying  in 
10  Mod.  (if  it  was  a  book  of  better  authority  than  it 
is,)  would  signify  nothing,  when  the  determinations  are 
.     the  other  way.     There  is  a  great  diflerence  between  the 
purview  of  an  act  of  parliament,  and  a  proviso  in  an 
act  of  parliament,    in  the  Case  of  Rex  v.  Marriot, 
Mich.  4  6.  1.  B.  R.  [1  Strange,  66.]     Where  the  wit- 
ness  swears  only  generally ;  it  was  holden  insufficient : 
and  the  justices  who  convict  upon  the  evidence  of  the 
witness,  can  have  no  other  or  further  ground  to  go  upon 
than  what  the  witness  swears.    In  the  Case  of  Rex.  ▼. 
Hill,  SLd.  Raym.  1415.  in  this  Couit,  H.  18  G.  1.     It 
is  the  very  point  established  and  settled,  <<  Tbatthe  ge* 
neral  averment  is  not  sufficient;  and  that  it  must  be 
averred  thai  the  dafendant  had  not  the  particular  qoali* 
fications  mentioned  in  the  statute,  as  to  degree,  estate, 
&c.*'  In  the  Case  of  Bluet,  qui  tam,  v.  Needs,  Comyns, 
S85.    The  general  averment  *^  of  the  defendant's  not 
being  qualified,"  was  holden  to  be  sufficient  upon  an 
action;  though  insufficient  upon  a  mnviction.    Tha 
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distinction  ia  obvious  between  an  action  and  a  oonvie-  A.D.irsg. 

tion.    And  there  it  was  agreed  (and  it  is  given  as  the 

reason  whj  it  is  not  good  upon  a  conviction,)  ^<  that 

it  must  be  made  out  before  the  justice,  that  the  party 

had  no  such  qualifications  as  the  law  requires/'  before 

the  justice  can  convict  him :  and  the  justice  must  re* 

turn  <<  that  he  had  no  manner  of  qualification/'    Here 

the  witness  swears  only  generally,  '^  that  the  defendant 

was  not  qualified,  &c."  .  The  justices  adjudge  it  gene* 

rally,  only.     The  stream  can  go  no  higher  than  the 

spring-head.     So  the  conclusion  which  the   justices 

draw  from  the  testimony  of  the  witness  must  be  as  ge* 

neral  as  that  testimony.    In  the  Case  of  Rex  v.  Pickles, 

it  was  laid  down  as  a  rule,  <<  That  the  want  of  the  par-' 

ticular  qualifications  required  by  S2  &;  23  C.  S.  c.  85. 

ought  to  be  negatively  set  out  in  convictions :''  and  the 

only  question  there  was.  Whether  it  was  necessary  to 

add  '<  nor  lord  of  a  manor."    Exceptio  probat  re* 

gulam :  nor  was  the  general  rule  at  all  doubted  or  dis* 

puted  in  that  case.     In   indictments  upon  8,  9  W.  3. 

c.  S6.  for  having  a  coining-press,  every  thing  which 

shews  that  the  defendant  had  no  authority,  must  be  ne- 

gatively  set  out.    And  so  it  was  done  in  the  indictment 

of  Bell,  which  was  lately  argued  before  all  the  judges. 

I  take  the  point  to  be  settled  by  the  constant  tenor  of 

all  the  authorities ;  and  I  think  upon  very  good  reason, 

(if  there  was  need  to  enter  into  the  reason  at  large,  after 

it  has  been  fully  settled  already.)    Therefore  I  am  of 

opinion  that  the  conviction  ought  to  be  quashed. — Mr. 

Just.  Demton  concurred  with  Lord  Mansfield.      He(istexcep- 

said  it  was  a  dear  case ;  and  that  it  was  fully  settled  ^'^"'^ 

and  established  <<  That  in  these  convictions,  the  want 

of  the  particular  qualifications  mentioned  in  the  Acts  of 

SS&  23  C.  9.  ought  to  be  negatively  set  out:''  if  not, 

the  justices  have  no  jurisdiction  to  convict  the  defendant 

^&  an  offi^nder. '  And  th«  evidence  and  adjudication 


1116  APPENDIX. 

A.  D.  1756.  ought,  both  of  them,  to  be,  "  That  he  has  not  these 
qaahfications,  which  are  specified  in  that  act ;  nor  anj 
of  them."  Indeed  you  are  not  obliged  to  go  further 
than  the  words  of  this  act  of  parliament  of  22  &  23  C.2. 
and  that  was  the  Case  of  Rex.  v.  Pickles.  But  bow- 
eyer,  in  that  case,  the  present  point  was  established, 
and  taken  to  be  indisputable.  It  is  said,  that  <^  It  is  suf- 
ficient to  lay  the  offence  in  the  words  of  the  act  of  par- 
liament.'^ But  that  is  not  always  sufficient:  it  may  be 
necessary  to  go  further.  P.  28  G  2.  B.  R.  Rex.  v. 
Chapman,  about  robbing  an  orchard,  was  a  case  where 
the  mere  pursuing  the  words  of  the  statute  was  not  suf- 
ficient. But  this  point  now  before  us  is  a  settled  case : 
and  therefore  there  is  no  need  to  enter  into  arguments 
about  it.  The  conviction  ought  to  be  quashed. — Mr. 
Second  ex-  Just.  Foster  concurred.  On  negative  acts  of  parlia- 
^P^*^°-  ment,  the  point  is  fully  settled  and  established,  «  That 
the  particular  qualifications  mentioned  in  the  purview 
of  them,  must  be  negatively  specified  in  convictions 
made  upon  them." — By  the  Court  unanimously,  con- 
viction quashed. 

Cooper  V.  Marshall.     1  Burrows^  Rep.  p.  259. 
(«  Wils.  51.       This  case  was  the  same  point  with  a  case  of  Cope  v. 
Plea  to  an     Marshall,  which  had  been  formerly  twice  argued,  (viz. 

trw'^Mffor  ^°  ^^^  ^^^^'  ^'^^*'  *"^  Slst  January,  1755.)  Both 
breaking,  en- of  them  stood  now  in  the  paper  for  argument ;  the  pre- 
dieSn/up  ^^"*  case  having  been  never  argued  at  aril,  and  the  other 
plaintiff's  having  never  been  argued  either  before  Lord  Mansfield 
filling  up  and*^*'  ^^'  Justice  Wilmot.  This  case  of  Cooper  v.  Mar- 
spoiling  the  shall  stood  first  in  the  paper,  and  came  on  first.  It 
coney-bur-  .,  .  ^  *r      ,       *  . 

rows  there,    ^^s  an  action  of  trespass  for  break mg,  entenng,  and 

under  ^^^8*^*  digging  up  the  plaintiff's  close,  and  filling  up  and  spoiling 
that  the  co-  the  coney-burrows  there,  &c. ;  and  there  was  a  Sd  count 
werc^wr^^  for  doing  the  like  in  the  plaintiff *s  free  warren.  Several 
fully,  unlaw- pleas  were  pleaded  by  leave  of  the  Court.    Plea— As  to 
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the  1st  count  was  a  justication  under  a  right  of  common  A.D.  irsfl, 
in  20  acres,  &c.  and  that    the    coney-burrows  were  f^^l^'  *"^  *"" 
wrongfully,  unlawfully,  and  injuriously  newly  erected  newly  erect- 
and  kept  up  there  :  by  reason  whereof  the  said  common  ®^*{|^  ^®f ' 
was  surcharged  and   spoiled  :    so  that  the  defendant  reason 
could  not  enjoy  sufficient  common  in  the  said  20  acres,  ^J^jd'^mmon 
as  of  right  he  ought.     And  therefore  he  justifies  the  ^as  sur- 
breaking,  entering,  and  digging  up  the  plaintiff's  close,  Loillcj,  so 
and  filling  up  and  spoiling  the  coney-burrows,  as  it  was'"*'  defen- 
lawful  for  him  to  do,  in  order  to  abate  the  said  nuisance.  Dot  enjoy  the 
There  was  also  a  second  justification,  much  to  the  same*^^™'"^"jj** 
effect.     To  the  2d  count — Were  two  justifications  notou^ht;  and 
much  different  from  the  former.     The  plaintiff  demurs ^^  abate  the^ 
to  these  pleas  ;  and  the  defendant  joins  in  the  demurrer,  said  nui- 
— Mr.  Morton  pro  quer.   The  juslificjition  arises  merely  justification. 
from  the  plaintiff's  haying  surcharged  the  common: 
and  the  wording  of  the  plea  cannot  alter  the  matter  and 
substance  of  it.     So  that  the  defendant's  calling  it  a 
nuisance  will  not  make  it  so :  but  it  really  is  a  mere 
surcharge  of  common!    Therefore  the  word  ^^  nuisance" 
is  here  misapplied.      He  cited  Cro.  Jac.  446.      The 
Case  of  Fowler  v.  Saunders :   where  the  prescription 
was  treated  as  a  prescription  to  make  a  nuisance,  though 
not  so  expressed  in  terms.     But  it  is  not  an  illegal  act, 
for  the  lord  to  place  conies  upon  his  own  land ;  though 
the  land  be  liable  to  right  of  common .     They  are  beasts 
of  warren,  and  profitable  to  the  lord :  and  the  com- 
moner cannot  chase  and  kill  them.   Bracton,  lib.  4.321. 
makes  a  difference  between  a  nocumentum  justum,  and 
a  nocumentum  injuriosum.     Fleta,  lib.  4.  c.  26.  de  no- 
cument'  servitutibus  injuriosis,  makes  the  like  distinc- 
tion :  <<  Nocumentorum  aliud,  injuriosum  et  dampno- 
sum ;  et  aliud,  dampnosum  et  non  injuriosum."     These 
authorities  shew  that  the  injury  arises  only  from  the  ex- 
cess.    And  the  commoner  has  no  such  remedy,  as  the 
defendant  here  relies  on.     The  question  therefore  is 
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A.D>1756.  <<  Whether  the  commoner  has  a  rightto  dig  up  ilielord*s 
soil,  in  order  to  preserve  hisright  of  common  ?"  The  lord 
cannot  indeed  totally  destroy  the  commoner's  qualified 
interest,  contrary  to  his  own  grant.  Y  et  the  lord  has  rights 
compatible  with  the  commoner's  right :  and  these  are 
legal  in  their  own  nature:   though  they  may  become 
injurious  by  excess.     On  which  head  he  cited  Fleta, 
lib.  4.  pa.  252.  [V.  Pa.  252, 253.  in  cap.  18.  de  perti- 
nentiis.]     But  this  justification  puts  the  latter  case  upon 
the  same  foot  with  the  former ;  whereas  the  commoner's 
remedy  is  really  adequate  only  to  the  injury  done  io 
him.     Now  a  surcharge  of  common  is  of  the  latter  kind 
of  injury :  and  yet  he  here  claims  a  right  to  dig  up  the 
soil  and  destroy  the  conies.     So  that  the  remedy  claim- 
ed by  the  justification  exceeds  the  injury  done.     And 
indeed  it  would  go  further  than  a  judgment  upon  a  writ 
of  admeasurement  would  carry  it :  for  which  he  referred 
to  Fitzh.  Nat.  Brev.  295.  [276.]  and  Westm.'S.  c.  8. 
[13  E.  1.]  There  the  tenant  who  is  guilty  of  a  second 
sufcharge  shall  only  pay  damages,  and  forfeit  the  over- 
charge to  the  king :  whereas  what  is  here  claimed  is  a 
total  confiscation  of  the  lord's  property,  for  his  first  in- 
jury done  to  the  commoner.     Authorities  in  point,  or 
nearly  so,  that  the  commoner  ^^  cannot  do  this,"  are 
Godbolt,  122.  Coney's  Case,  H.29  Eliz.  which  is  full 
in  point :  and  the  principal  resolution  is  confirmed  by 
4  Leon.  7.  Ould  and  Coney's  Case,  S.  C.  in  which  case 
it  was  adjudged  **  That  the  commoner  cannot  kill  or 
destroy  the  conies  which  destroy  his  common :"  but  it 
appears  by  Godlwlt,  that  "  he  may  have  other  remedy. 
And  per  Suit,  Justice,  he  may  have  an  action  of  the  case 
or  assize  against  the  lord,  for  putting  in  the  conies,  if 
.    he  has  not  suflBcient  common  left."     Indeed  it  is  said 
in  1  Leon.  7.  *^  that  he  haf h  not  any  other  remedy." 
But  Fleta,  lib.  4.  c.  23.  de  admensur.     Pasturae,  pa. 
262, 263.  justifies  Mr.  Justice  SuU^s  opinion,  ^<  that  he 
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kas  rem^y :"  viz.  either  admensuration,  or  assize  Of  A.  D.  ir5«. 
novel  disseisin.  A  commorier  cannot  even  distrain  the  ' 
lord^s  beasts  which  surcharge  a  common*  For  which 
position  he  cited  Godbolt,  ut  supra,  pa.  124.  as  an  au- 
thority.  [V.  what  is  there  said  per  Godfrey,  arguen- 
do ;  but  not  any  part  of  the  resolution  of  the  case.] 
Much  less  then  can  he  destroy  them.  Cro.  Eliz.  876. 
p.  43  Eliz.  The  case  of  Bellew  v.  Langden,  the  same 
point,  and  adjudged  accordingly  ;  «<  that  the  keeping 
of  conies  by  the  owner  of  the  soil  is  lawful;  and  the 
killing  them  unlawful."  And  Owen^  114.  S.  C.  (there 
called  the  case  of  Pellin  v.  Langden,)  S.  P.  according-* 
ly :  which  adds  that  the  owner  of  the  soil  may  make  a 
fish-pond  upon  the  common,  and  that  the  commoner 
could  not  destroy  it.  Yelv*  104.  Hoddesdon  Mil.  v. 
Gresil,  M.  5  Jac.  B.  R.  and  Cro»  Jac.  195.  P.  5  Jac. 
S.  C.  there  called  Hedesden  v.  Gri^scl;  it  was  adjudged 
<^  that  the  commoner  cannot  kill  nor  chase  the  lord's 
beasts  of  the  common  ;  but  his  remedy  is  by  assize  or 
action  on  the  case."  Agreeable  to  this  resolution — In 
a  case  in  Cro.  Jac.  229.  M^  7  Jac.  1.  there  called  Sir 
Jerome  Horsey  v.  Hagberton,  a  plea  very  like  the  pre- 
sent, was  over-ruled  without  defence.  The  case  really 
was  between  Sir  Jerome  Horsey,  and  Mead,  and  Havor 
and  his  wife*  The  justification  was,  ^^  of  levelling  the 
coney-burrows,  and  laying  them  smooth  and  even  with 
the.  ground :"  and  the  reason  given  for  doing  it,  was 
'<  that  uti  non  potuit  his  common  prout  dcbuit."  Ad- 
judged without  argument,  '^  that  the  commoner  could 
not  do  this."  After  this  the  commoners  tried  their 
chance  again,  by  altering  their  manner  of  pleading* 
This  was  in  the  case  in  2  Bulstr.  116.  Carrill  y«  Pack 
and  Baker,  Tr.  1 1  Jac.  Here  the  coney-burrows  were 
treated  by  the  justification  as  holes  made  upon  the  com- 
mon by  the  plaintijBT,  into  which  the  commoners  sheep 

fell,  and  that  the  sheep  of  the  commoners  often  fell  into 

[Sd]  •    ' 
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A.  P>  1756.  those  holes,  and  were  thereby  lost :  and  therefiffc  thej 
justify  the  chasing  the  conies,  and  digging  and  filling 
up  the  burrows.  And  agreeably  to  this  case,  the  plead* 
ing  in  the  present  case  is,  « that  the  plaintiff  erected 
coney-burrows,  &c."  In  that  case  all  the  cases  and 
arguments  were  urged  :  and  yet  it  was  adjudged  against 
the  defendant,  who  had  justified  the  chasing  the  conies, 
and  digging  down  the  burrows  and  filling  up  the  holes. 
Since  which  time  the  grand  point  has  never  come  in 
question.— Mr.  Asten  pro  def.  In  the  first  place,  it 
does  not  appear  that  the  defendant  did  kill  any  of  the 
conies :  though  Mr.  Morton  would  suppose  that  to  be 
implied  in  his  digging  and  filling  up  the  burrows.  The 
lord  may  feed  or  depasture  the  common,  I  agree  :  and 
the  commoner  cannot  kill  or  chase  his  cattle.  But  it 
does  not  follow,  that  where  necrsstty  obliges  the  com- 
moner to  abate  a  nuisance,  he  may  not  do  it.  And 
surcharging  a  common  with  rabbits  in  a  great  degree 
is  a  private  nuisance.  1  Hawk.  PI.  Cor.  197.  c.  75. 
treats  of  common  nuisances,  and  how  they  may  be 
temoved:  and  he  snys  "that  any  one  prejudiced  by 
a  private  nuisance  may  destroy  it."  Pa.  199.  §  18.  i» 
express.  2  Rol.  Abr.  tit.  Indictment,  letter  Q.  Nuis- 
ance, pi.  7,8.  A  presentment  of  a  surcharge  of  common 
is  not  good:  because  it  concerns  a  private  interest. 
The  same,  of  an  enclosure  of  common,  in  nuisance  oi 
the  commoners.  Bracton,  lib.  4.  c.  21,  pa.  991.  shews 
that  the  act  was  legal  at  first,  the  excess  makes  it  a 
nuisance.  But  here  the  9d  plea  is,  *^  That  the  lord 
has  erected  so  many  coney-burrows  that  the  ccmimoiier 
bad  not  sufficient  common  left."  And  this  fact  is  ad- 
mitted by  the  demurrer.  Therefore  the  lord  has  brofcea 
through  the  bound  of  right  between  the  lord  and  thi 
commoner.  The  lord  cannot  enclose  or  build  upon  the 
common.  And  there  are  no  degrees  of  insufficiency: 
4he  only  question  is^  ^  Whether  they  be  <Hr  not  be  snf- 
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ficient  common  left?"  As  in  the  case  in  2  Mod.  7.  A.D.iT^e, 
Smith  V.  Feverel.  And  the  commoner  may  in  such 
caae  abate  the  nuisance.  2  Inst.  88.  is  in  point.  15  H.  7. 
10.  b.  is  also  in  point.  He  may  also,  indeed,  if  he 
chooses  it,  bring  an  action  of  trespass  or  assize.  But  he 
fnaj  abate  them,  without  suit.  Hale's  Analysis,  1 10. 
[V.  pa.  125.  ^  42.]  Robert  Mary's  case,  9  Co.  112.  b. 
affords  the  reason ;  viz.  the  preventing  multiplicity  of 
suits.  As  to  the  doctrine  of  the  commoner's  not  med* 
dling  with  the  soil,  the  lord  could  approve  before  the 
Statute  of  Merton.  1  Ro.  Rep.  The  case  of  Sir  S.  Proc- 
tor V.  Sir  J.  Mallorie ;  per  Coke  ;  and  agreed  to  by  the 
Lord  Chan(ellor.  Fitzh.  title  Approvement  (there 
cited.)  And  this  appears  too  by  the  writ  of  quod  per« 
mittat.  Bracton,  lib.  4.  pa.  227.  b.  (the  writ  there) 
shews  that  the  commoner  might  pull  down  pales,  ftc. 
2  Inst.  88.  ad  idem.  This  is  like  all  other  cases  of 
nuisance :  a  person  may  abate  a  nuisance  to  his  pro* 
party,  though  upon  the  land  of  another,  9  E.  4.  S5.  a. 
is  so.  As  to  Mr.  Morton's  cases.  There  is  no  material 
diflference  between  destroying  a  hedge,  and  destroying 
a  coney-burrow.  Now  2  Mod.  65.  The  Case  of  Csesar 
t.  Mason  is  in  point,  ^^  that  the  commoner  may  pros- 
trate  and  abate  a  hedge :"  and  surely  that  is  meddling 
with  the  soil.  And  there  may  be  cases  where  the  com- 
moner may  chase  off  the  lord's  beasts :  as  suppose  they 
are  infected.  As  to  Coney's  Case,  it  was  very  different 
from  the  present :  for  there  the  killing  and  carrying 
away  was  justified ;  whereas  we  do  not  justify  killing, 
chasing,  or  taking  away.  So,  the  Case  of  Bellew  r. 
Langden  was  killing.  There  was  no  pretence  of  any 
surcharge  of  common.  It  is  a  justification  of  killing  the 
conies  as  being  damage*ieasant :  and  it  is  only  ad- 
judged there  ^<  that  the  killing  them  was  unlawful.'' 
So  Yelv.  104.  was  chasing  and  killii^.  And  in  those 
cases,  there  might  be  sufiBcient  common  left,  for  aught 

[Sd2] 
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A.  D.  1756-  that  appears  to  the  contrary,  in  any  one  of  them.    Sir 
Jerome  Horsey's  Case  is  not  like  this.     That  is  for 
breaking  a  warren:  and  the  coney -burrows  there  ate 
not  said  to  be  newly  erected.    And  it  wa»  done  to  pre- 
rent  the  coney-burrows  increasing  so  as  to  be  a  nuw 
tance :  not  arcrring  <«that  tliey  were  then  a  nuisance." 
Whereas  here  it  is  averred  to  be  a  nuisance,  and  a  new 
erection.     As  to  the  Case  of  Carril  v.  Pack  and  Baker, 
?Tis  for  entering  the  plaintiff's  free  warren,  and  digging 
theland .  And  there,  in  the  justification,  it  is  alledged  to 
be  done  for  the  better  preservation  of  the  common.  And 
the  free  warren  is  admitted  :  and  therefore  he  could  not 
justify  the  killing,  &c.    As  to  a  pond,  if  it  was  so  large 
*    OS  not  to  leave  sufficient  common,  it  would  be  a  nuisance, 
and  might  be  abated.  1  Lutw.  10 1.  The  Case  of  Hassard 
v.  CantreH  which  (was  mentioned  on  a  former  argument) 
was  only   "  that  the  commoner  could  not  enjoy  his 
common  in  so  beneficial  and  ample  a  manner  as  before.'* 
But  it  does  not  say,  as  here,  that  there  was  not  sufficient 
common  left."     Which  is  going  a  great  deal  further 
than  that  case  does.   Mr.  Morton  in  reply,  Aston  agrees 
that  the  act  of  the  lord  is  legal.    Therefore  it  is  not  like 
acts  which  are  against  his  own  grant ;  or  cases  which 
become  manifest!  disseisina.     "  Ulterius  nocumentum'* 
imports  a  present  nuisance — Lord  Mansfield  stopped 
Mr.  Morton  in  his  reply.  "  Whether  it  be  or  be  not  hurt- 
ful ;"  or  "  how  far  it  may  be  so;"  is  not  the  question: 
the  question  turns  upon  the  remedy  ;    whether  it  is 
abatable  ;  "  whether  the  commoner  can  do  himself  jus- 
tice."   It  may  prejudicial  to  the  commoner,  yet  not  in- 
jurious :  it  may  be  both  prejudicial  and  injurious,  yet 
not  abatable.     The  lord,  by  his  grant  of  common,  gives 
every  thing  incident  to  the  enjoyment  of  it,  (as  ingress, 
egress,  &c.:)  and  thereby  authorises  to  the  commoner 
to  remove  every  obstruction  to  his  cattle's  grazing  the 
gtasa  which  grows  upon  such  a  spot  of  ground  s  be- 
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caase  every  sHch  obstruction  is  directly  contrary  to  the  A.D.  i75g. 
terms  of  tlie  grant.    A  hedge,  a  gate,  or  a  waM,  to  keep 
the  commoner's  cattle  out,  is  inconsistent  with  a  grant 
which  gives  them  a  right  to  come  in.     But  the  lord  still 
remains  owner  of  the  soil ;  and  is  not  debarred  from' 
exercising  any  act  of  ownership.     The  commoner  has 
no  right  to  meddle  with  the  soil.     The  true  distinction 
is  taken  in  the  Case  of  Mason  t.  Cassar,  in  8  Mod.  66. : 
where  the  Court  was  of  opinton  '^  that  the  defendant,  a 
commoner,  might  abate  the  hedges ;  for  thereby  he  did 
not  meddle  with  the  soil,  but  only  pulled  down  the 
erection."    The  hedge  stopped  the  commoner  from  en- 
tering, and  putting  in  his  beasts.     The  grant  gave  him 
leave  to  enter,  and  put  in  his  beasts:  therefore  it  vir- 
tnally  authorized  him  to  remove  any  obstruction  di* 
rectly  repugnant  to  that  liberty.     But  in  the  present 
case,  the  lord  has  done  nothing  contrary  to  the  grant : 
be  has  not  obstructed  the  commoner  from  entering  and 
putting  in  his  cattle.     The  lord  has  A  right  to  put  conies 
vp<m  the  common :  as  appears  from  the  Case  of  Carril 
V.  Pack  and  Baker,  in  S  Bulstr.  115,  1 16.     The  conies 
themselves  naturally  make  the  burrows.     So  that  they 
are  incident  to  the  right  of  putting  on  the  conies.     If 
the  lord  surcharges,  the  commoner  is  injured  in  hid 
rigbt  of  common,  it  is  true :   but  what  is  the  com* 
moner's  remedy  ?    Not  to  abate :  not  to  be  his  own 
judge,  in  a  complicated  question,  which  may  admit  of 
nicety  to  determine.  There  is  a  certain  line  to  be  drawn  t 
the  lord  has  a  right  so  far,  but  no  farther.    Yet  the 
commoner  cannot  destroy  or  drive  off  the  conies :  nor, 
consequently,  can  he  destroy  the  burrows ;  which  is, 
in  effect,  destroying  the  conies.     This  is  founded  upon 
reason,  and  upon  many  authorities.     Sir  Jerome  Hor* 
sey'sCase  [ V.Burr.  Kep.  262.]  2  Bulstr.  1 15,  116.  The 
Case  of  Carril  t.  Pack  and  Baker  [V.  Borr.  Hep.  262.] 
And  its  being  a  free  warren  makes  no  difference.   So  that 
^he  question  i^  not»  ^^  Whether  this  be  an  injury  ;''  hut^ 
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A.  D.  1756>  <<  Whether  it  U  abatable."   1  think  it  so  clear  a  caw^ 
^  thfit  I  have  no  difficulty  at  all  about  it. — Mr.  Just. 

Denisan  declared  tbe  same  thing:  and  he  said  he  saw 
no  diflereace  betw(en  this  case  and  the  cases  cited : 
but  merely  in  the  expression,  viz.  that  in  this  case  it  is 
treated  as  a  nuisance;  which  is  not  the  expression  in 
them.  But  this  form  of  expression  makes  no  diflerence. 
Upon  this  record,  it  must  be  taken,  ^^  that  the  plaintiff 
was  owner  of  the  soil,  and  bad  a  free  warren  ;  and  that 
there  is  not  sufficient  common  left  (by  the  increase  of 
the  conies)  for  the  use  of  the  commoner."  The  ques- 
tion then  is,  ^^  Whether  the  commoner  shall  be  instruct- 
ed to  destroy  the  estate  of  the  lord,  in  order  to  preserve 
bis  own  small  right  of  common  ?"  1  Rol.  Abr.  405. 
*  Yet  Roll  pL  2.  gives  the  reason  why  the  commoner  cannot  ^  kill 
tatur^  *^^^  conies,  but  ought  to  bring  his  assize  or  action ;  viz. 
^^  because  he  cannot  be  his  own  judge.'"  So  here  this 
justification  would  make  him  a  judge  in  his  own  cause. 
No :  let  him  take  his  proper  remedy.  This  is  a  plaiii 
feason;  even  if  it  was  not  supported  by  authorities: 
]»ut  tbe  cases  are  also  strong,  to  prove  it.  The  only 
point  of  this  case  turns  upon  these  pleadings  calling  it 
1^  nuisance.  But  this  will  make  it  a  nuisance  abatable 
by  the  defendant  himself;  nor  can  it  alter  tbe  law.  In 
Sir  Jerome  Hprsey's  Case,  Cro.  Jac.  239.  It  was  ad- 
judged ^^  that  the  commoner  has  no  other  interest  than 
to  take  the  common,  by  feeding  bis  cattle  there:  and 
may  not  destroy  the  conies  nor  coney-burrows."  A 
coney -burrow  is  not,  of  its  own  nature,  a  nuisance:  on 
the  contrary,  it  is  essential  to  a  free  warren.  Therefore 
the  nuisance  depends  upon  the  number  of  them:  and 
you  can,  at  the  utmost,  only  abate  so  much  of  the  thing 
as  is  a  nuisance.  You  cannot  destroy  the  whole,  (which 
is  the  right  here  claimed;)  but  only  so  much  of  the 
thing  as  makes  it  a  nuisance.  In  1  Stmnge,  688.  in 
the  Case  of  Rex  v.  Papineau,  Lord  Ch.  Just  Raynumd 
e^^pressly  declares  so.    Suppose  a  man  builds  bis  house 
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up  so  highy  as  to  be  a  nuisance  to  his  neighbour,  by  A.  D- 1766. 

obstructing  his  lights,  or  in  any  other  respect  arising 

from  Us  excess ;   you  cannot  destroy  the  whole  house; 

but  only  so  much  of  it  as  by  its  excess  above  what  is 

allowable,  constitutes  the  nuisance. — Mr.  Justice  Foster 

-was  of  the  same  opinion.     This  justification  is  clearly 

bad.     it  is  founded  on  a  claim  of  right  which  cannot  be 

maintained.     It  is  admitted  <^  that  a  commoner  cannot^ 

in  this  case,  destroy  the  conies.^'    Consequently,  hecan* 

not  destroy  the  burrows :  for  the  effect  is  destroying  the 

conies.     If  the  lord  has  exceeded  the  bounds  of  his 

right,  the  law  is  to  determine  the  quantum  of  such  ex* 

cess,  and  to  the  law  the  commoner  must  resort  for  his 

remedy,  if  he  is  aggrieved.— Per  Cur.  unanimously, 

judgment  for  the  plaintiflT.— See  the  next  case,  the  same 

point. 

Cope  V.  Marshall.  I  Burrowsyp.  268. 
This  being  the  same  point  with  the  last  preceding 
Case  of  Cooper  v.  Marshall ;  the  Court  without  argu- 
ment at  this  time,  (but  this  very  Case  had  been  argued 
^wice  before  (a),  though  not  before  Lord  Mansfield  and  ^^^^J'  ^  S"f' 
Mr.  Justice  Wilmoty)  gave  the  like  judgment  as  last, 
above,  viz.  Judgment  for  the  plaintiff. 

Buxton  V.  Mingay.    2  Wilson ^  p.  70. 

Trespass  quare  clausum  fregit ;  the  plaintiff  declares  Came. 

..«.         ,.  .i..\ij  ,»        u  Question  on 

that  the  defendant  bemg  an  mferior  tradesman,  to  wit,  ^^^^  ^^^^  ^  ^ 

an  apothecary,  such  a  day  committed  the  trespass  by  5  w.  &  M. 

_  1    *  ^'*  **^'  see*  lO. 

hunting  in  the  plaintiff's  close  ;  upon  the  general  issue  ^^^  jg  or  is 
not  guilty,  this  case  was  tried  at  Tlietford,  March  IS,  not  ^^'^^^^^^ 
1752,  before  Mr.  Justice  DcwtVow,  >vhena  verdict  was 
found  for  the  plaintiff,  and  Is.  damages  and  40*.  costs, 
subject  to  the  opinion  of  this  Court,  upon  a  case  made, 
whicB  states,  that  it  was  proved  at  the  trial,  that  the 
defradant  at  the  time  of  the  trespass  was  a  surgeon  and 
an  apothecary,  and  not  qualified  to  hunt  or  kill  game 
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A. T).  1756.  within  the  intent  of  the  statutes;  that  on  the  27th of 
December,  1751,  be  was  hunting  with  dirers  others  not 
qualified,  in  company  with  a  person  who  was  properly 
qualified  to  kill  game,  and  committed  a  trespass  in  the 
plaintifTs  close.     The  question  for  the  consideration  of 
the  Court  is,  whether  upon  the  facts  above  stated  the 
defendant  shall  be  deemed  an  inferior  tradesman  within 
the  intent  and  meaning  of  the  statute  4  and  5  W.  and 
M.  c.  ^3.  sec.  10.  which  runs  thus:    *'  And  whereas 
great  mischiefs  do  ensue  by   inferior  tradesmen,  ap« 
prentices,  and  other  dissolute  persons  neglecting  their 
trades  and  employments,  who  follow  hunting,  fishing, 
and  other  game,  to  the  ruin  of  themselves  and  damage 
of  their  neighbours ;  for  remedy  whereof  be  it  enacted 
by  the  authority  aforesaid,  that  if  any  such  person  as 
aforesaid,  shall  presume  to  hunt,  hawk,  fii^h,  or  fowl, 
(unless  in  company  with  the  master  of  such  apprentice 
duly  qualified  by  law,)  such  person  or  persons  shall  be 
subject  to  the  penalties  of  this  act,  and  shall  or  may  be 
sued  and  prosecuted   for  their  wilful  trespass  in  such 
their  coming  on  any  person*s  land,  and  if  found  guilty 
thereof,  the  plaintiflT  shall  not  only  recover  his  damages 
thereby  sustained,  but  his  full  costs  of  suit;  any  for- 
mer law  to  the  contrary  notwithstanding.     So  that  if 
the  defendant  be  a  person  within  the  meaning  of  this 
clause  of  the  statute,  the  plaiutiflP  shall  have  his  full 
costs,  otherwise  no  more  costs  than  damages."     This 
case  was  three  or  four  times  argued  at  the  bar ;  and  io 
this  term  by  HewUy  Sergeant,  for  the  plaintiiT,  and 
Poole^  one  of  the  King's  Sergeants,  for  the  defendant. 
It  was  said  for  the  plaintiff,  that  there  is  no  such  dis- 
tinction as  superiority  or  inferiority  between  trades  or 
tradesmen,  either  in  legal  or  common  apprehension ; 
and  that  therefore  the  legislature  could  never  mean  to 
consider  one  trade  as  superior  to  another,  or  to  make 
any  distinction  in  trades,  but  that  by  the  words  <^  inferior 
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trddesmcn,'*  they  meant  every  person  in  trnde  not  qua*  A.  D.  1756. 
lified  by  law ;  and  that  this  was  a  reasonable  construe-  * 

tioQ  et  secundum  subjectum  materiam,  that  statute  being 
made  for  preservation  of  the  game.  For  the  defendant 2  Stra.  use. 
it  was  insisted,  that  to  entitle  one  to  go  a  hunting,  there  ^''"'^''^*'^^^' 
is  no  qualification  necessary,  and  therefore  a  qualifi^ 
cation  is  not  the  criterion  to  determine  or  try  who  is  or 
is  not  an  inferior  tradesman  within  the  true  meaning  of 
the  statute,  but  that  every  case  of  this  kind  ought  to  be 
left  to  a  jury,  who  might,  with  certainty  sufficient,  de- 
termine under  the  particular  circumstauces  of  the  case, 
what  person  is  or  is  not  an  inferior  tradesman,  other<r 
wise  the  lord  mayor,  or  richest  tradesman  in  London, 
could  not  lawfully  go  a  hunting  without  a  qualification 
in  lands,  which  could  never  be  the  meaning  of  the  legis- 
lature. The  Court  being  equally  divideil  in  opinion, 
delivered  the  same  seriatim  the  last  day  of  this  term, 
the  puisne  judge  beginning  first. — Noel^  Justice,  for 
the  defendant.  I  think  it  would  be  hard  for  me  to  say 
that  eyery  tradesman  in  this  kingdom  (though  never  so 
rich  in  money)  who  hath  not  a  qualification  in  lands, 
shall  pay  full  costs  in  a  case  like  this ;  nor  can  I  pre- 
vail upon  myself  to  say  that  the  defendant,  because  he 
is  merely  stated  to  be  an  apothecary,  is  therefore  an 
inferior  tradesman,  or  a  dissolute  person.  It  was  argued 
for  the  plaintifi^,  that  amongst  tradesmen,  as  such,  there 
can  be  no  line  drawn  with  respect  to  who  are  superior, 
and  who  are  inferior,  but  that  they  are  all  upon  an  equal 
footing  as  tradesmen,  and  that  therefore  the  legislature 
by  the  words  <^  inferior  tradesmen,"  meant  such  as 
were  not  qualified ;  but  1  think  if  this  construction  was 
to  prevail,  it  would  bring  every  gentleman  (though  of 
the  best  of  families  in  England)  as  well  as  rich  trades- 
men who  have  not  a  qualification,  within  the  meaning 
of  this  clause.  It  was  argued  for  the  defendant  at  the 
b^r,  that  a  qualification  was  not  necessary  to  authorize  a 
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A>  D.  1756.  person  logo  a  hunting ;  I  shall  say  nothing  to  that  point, 
but  however  that  may  be,  I  think  a  person  going  out 
with  a  gentleman  qualified  to  kill  game,  cannot  be  con- 
yicted  for  killing  game  as  an  unqualified  person.  It  is 
said  for  the  plaintiff,  that  if  the  qualification  be  not  the 
true  distinction,  no  line  can  be  drawn  between  superior 
and  inferior;  but  I  answer,  there  is  a  known  distinc- 
tion universally  agreed  to  be  between  tradesmen  with  le- 
^pect  to  superior  and  inferior,  as  master,  and  journey* 
0ian  and  apprentice;  and  this  is  a  natural  subordina* 
tion  which  answers  the  act  of  parliament  in  every 
respect,  for  journeymen  and  apprentices  are  plainly 
inferior,  and  within  the  mischief  intended  to  be  reme- 
died :  I  do  agree  that  the  statute  says,  <^  unl^s  in 
company  with  a  master  qualified,"  and  that  every 
apprentice  being  out  a  hunting,  not  in  company  with  a 
master  qualified,  is  within  the  statute.  1  think  the 
jury  at  the  trial  ought  to  determine,  under  the  particular 
circumstances  of  every  case  of  this  kind,  whether  the 
defendant  be  or  be  not  an  inferior  tradesman,  or  disso- 
lute person ;  and  it  is  too  much  for  me  to  say  that  this 
defendant,  who  is  an  apothecary  and  surgeon,  is  an  in- 
ferior tradesman,'  or  a  dissolute  person.  In  my  own 
private  opinion  a  surgeon  is  the  fittest  person  in  the  world 
to  be  in  the  field  with  gentlemen  a  hunting,  for  1  re- 
member the  master  of  a  pack  of  bounds  had  his  neck 
dislocated  by  a  fall  from  his  horse  when  out  a  hunting, 
and  if  a  surgeon  had  not  been  near  him  when  the  acci- 
dent happened,  who  pulled  his  neck  right,  the  gentle- 
man would  roost  certainly  have  lost  his  life.  It  generally 
happens  that  near  every  great  town  in  England  some 
gentleman  keeps  a  pack  of  dogs,  and  it  is  w^ll  known 
that  he  never  goes  out  without  being  accompanied  by 
many  tradesmen  as  well  as  others  not  qualified ;  if 
therefore  judgment  in  this  case  was  to  be  for  the  plamtiff 
to  have  his  full  costs,  it  would  lay  a  foundatioa  for  ao 
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infinite  number  of  suits.  Upon  the  whole,  1  am  of  A.D.  ir5g. 
opinion  the  defendant  cannot  be  said  to  be  an  inferior 
tradesman,  nor  a  dissolute  person,  and  that  the  plaintiff 
ought  to  have  no  more  costs  than  damages. — Baihursij 
Justice,  for  the  plaintiff.  1  think  this  a  question  of  law 
and  not  of  fact,  and  that  the  judg(*s,  and  not  the  jury 
are  to  determine  who  arc  inferior  tradesman,  or  dissolute 
persons,  within  this  law.  In  order  to  find  out  the  true 
construction  of  this  statute,  we  must  take  the  intent  of 
the  makers  into  consideration,  which  was  plainly  te 
secure  the  game  from  being  destroyed  by  persons  neg« 
lecting  their  lawful  employments,  as  appears  by  the 
preamble.  There  may  be  an  inferior  and  superior  be* 
tween  master  and  journeymen  and  apprentice,  but  I  can 
never  be  of  opinion  that  the  legislature  intended  to  per-* 
roit  every  master  of  every  little  mechanic '  trade  to 
neglect  his  trade  and  go  a  hunting  ;  the  clause  under 
consideration  (it  must  be  admitted)  is  a  little  obscure^ 
but  I  am  of  opinion  that  every  tradesman  is  inferior 
who  is  not  qualified,  and  that  is  the  only  line  we  can 
possibly  draw  between  inferior  and  superior.  And  1  am 
inclined  to  think  the  parliament  purposely  penned  the 
act  in  this  obscure  manner  not  to  disoblige  their  con- 
stituents,  many  of  whom  are  tradesmen.  In  Bennet  and 
Talbois,  Comyns,  26.  it  was  objected  that  a  clothier  was 
not  an  inferior  tradesman  ;  se  d  non  allocatur  (says  the 
book)  for  the  statute  seems  to  prohibit  all  trades.  Upon 
the  whole,  i  am  of  o])inion  that  all  qualified  tradesmen 
are  not  inferior  tradesmen,  and  that  all  unqualified 
tradesmen  are  inferior, — Otre,  Justice,  for  the  plaintiff. 
I  entirely  agree  in  opinion  with  my  brother  hathurst* 
(Nota  ;  he  delivered  his  opinion  to  the  same  efiect. — 
WilleSj  Lord  Chief  Justice,  for  the  defendant.  I  think 
myself  unfortimate  whenever  1  differ  in  opinion  with 
any  of  my  brethren ;  however,  I  have  the  pleasure  to 
reflect  that,  in  the  SO  years  1  have  sat  here,  this  is  but 
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AD.  1756.  the  third  time  I  have  differed  with  any  of  my  associates^ 
The  single  question  here  is,  who  is  that  tradesman  shall 
pay  full  costs  in  a  twelvepenny  trespass,  in  hunting  in 
company  with  a  gentleman  qualified.     I  do  not  think  it 
necessary  to  draw  any  line  at  all  in  this  case,  but  it  ought 
to  be  considered  upon  its  own  circumstances ;    and  I  am 
clear  of  opinion  the  legislature  could  never  intend  that 
a  surgeon  is  an  inferior  tradesman  within  this  ckiuse ;  I 
think  the  case  consists  both  of  matter  of  law  and  matter 
of  fact,  and  if  I  had  been  to  try  this  cause,  I  should 
have  told  the  jury  my  opinion,  upon  hearing  the  evi- 
dence and  the  circumstances  of  the  defendant,  and  have 
asked  them,  whether  upon  their  oaths  they  could  say 
that  this  defendant  was  an  inferior  tradesman,  a  dissolute 
person,  or  neglected  his  trade;   and  in  this  manner  I 
should  have  spoken  to  them,  and  then  left  them  to  say 
what  was  their  verdict  upon  the  whole  evidence  and 
circumstances  of  the  person  and  case  of  the  defendant. 
For  my  own  part  1  cannot  upon  my  oath  say  that  this 
defendant,  merely  as  an  apothecary  and  surgeon,  is  an 
inferior  tradesman,  or  a  dissolute  person,  and  agree  en* 
tirely  with  my  brother- A'be/,  that  the  plaintiff  ought  to 
have  no  more  costs  than  damages ;  therefore  as  the  Court 
is  equally  divided  there  can  be  no  rule,  but  let  the  postea 
remain  in  Court. 


A.  D.  1758.  Knight  t).  Lillo.    2  Wihotiy  p.  81. 

Trespass.  Trespass  for  breaking  and  entering  the  close  of  the 

^^^gj^f^^^-J*^ plaintiff  called  Stow-Hill,  and  for  treading  down  the 
because  the  gr|iss  there,  and  for  eating  other  grass  with  cattle*  The 
pa*^8sW'the  defendant  pleaded  three  pleas :  First,  not  guilty,  to  the 
declaration  is  whole  declaration ;  2dly,  A  justification  in  bar,  that  the 
by  the  defen-  pl^i^tiff  ought  not  to  have  his  action  against  him  for 
dam's  justi-  entering  the  said  close  and  treading  down  the  grass  there, 
because  he  says,  that  the  close  lies  in  the  hundred  of 
Parslow,  in  the  county  of  Salop,  and  that  long  before 
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the  time  when,  &c.  John  Walcott,  Esq.  was  and  still  is  A.  P.  1758. 
seised  in  fee  of  the  said  hundred,  with  its  appurtenances, 
and  that  the  said  John  Walcott,  and  all  those  whose  prescription 
estate  he  now  hath,  and  at  the  said  time  when,  &c.  had  ^^^^  liberty 
of  and  in  the  said  hundred,  with  its  appurtenances,  time  ofenteriog 
out  of  mind,  have  been  accustomed  to  have  and  use,^*^®,  *^1?**^''. 

'  '  seek  for  and 

aod  still  of  right  ought  to  have  and  use  the  benefit,  kill  game 
liberty,  and  privilege  of  entering  into  the  said  close  for  pu^Jtenaiu'To 
the  purposes  of  seeking,  taking,  and  killing  game  there  a  hundred. 
within  the  said  close,  in  which,  &c.  and  of  seeking^ 
taking,  and  killing  game  there^  as  belonging  and  apper* 
taining  to  the  said  hundred ;  wherefore  the  said  defen- 
dant as  servant  of  the  said  John  Walcott,  and  by  his 
command,  at  the  said  several  times  when.  Sec,  entered 
into  the  said  close,  in  which,  &c.  for  the  purposes  of 
seeking,  taking^  and  killing  game  there,  and  then 
and  there  shot  at  and  killed  game  there  found  for  the 
said  John  Walcott,  as  it  was  lawful  for  him  to  do,  and 
in  so  doing  unavoidably  and  necessarily  trod  down, 
spoiled,  and  consumed  a  little  of  the  grass  there,  which 
is  the  same  trespass,  &c.  and  this  he  is  ready  to  verify. 
The  third  plea  is  alike  justification,  only  it  does  not 
say,  ^^  As  belonging  and  appertaining  to  the  said  hun- 
dred;*' the  plaintiff  joins  issue  upon  the  not  guilty,  and 
traverses  the  two  prescriptions  severally,  whereupon 
issues  are  likewise  joined.  At  the  trial  there  was  a 
verdict  for  the  plaintiff  upon  the  general  issue,  and  a 
verdict  for  the  defendant  upon  the  other  two  issues  upon 
the  prescriptionift.  It  was  now  moved  by  Sergeant 
Poole  that  the  plaintiff  ought  to  have  judgment  upon 
the  whole  record  as  to  all  the  issues  joined,  alledgtng 
that  both  the  prescriptions  were  bad  in  point  of  law. 
Bnt  the  Court  said  there  was  not  occasion  to  de- 
bate whether  the  prescriptions  were  good  or  not,  for 
that  the  plaintiff  at  all  events  must  have  judgment  upon 
the  general  issue,  because  there  is  a  trespass  laid  in  the 
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A.  D.  1^58.  declaration,  viz-  <^  the  eating  of  grflM  with  the  defen- 
dant's cattle,  of  which  be  is  found  guilty,  and  which  ii 
not  covered  or  answered  by  the  justificittions.  And 
unless  the  plaintiff  would  waive  that  part  of  the  finding 
of  the  jnry  as  to  the  general  issue  and  eating  the  grase, 
the  Court  refused  to  hear  any  argument  touching  iht 
prescriptions.  So  the  counsel  being  desirous  to  hare 
the  validity  of  the  prescriptions  determined,  took  time 
to  know  whether  the  plaintiff  would  waive  his  Terdict 
upon  the  not  guilty  ;  and  if  be  would  not  then  judg- 
ment was  for  the  plaintiff. 

Rex  V.  MaUinson.    9  Burr.  p.  679. 
Objections  to     This  was  a  conviction  for  killing  ten  trouts.    The 

a  conviction  conviction  sets  forth,  that  one  John  Keap,  (of,  &c.  cone 
for  unlawful-  /  ;'/  , 

ly  taking  and  before  the  justice  of  peace,  and  gave  information  tnai 

f^"^^^|^f^^^;j  the  defendant  Thomas  Mallinson,  of,  ftctaylof;  not 
not  al  ledge  having  any  lands  and  tenements  or  other  estate  of  in* 
had  not"he  beritancc  in  his  own  right,  nor  in  the  right  of  his  wife, 
license  or  ^f  ^he  cleaif  yearly  value  of  100/.  or  for  term  of  life; 
the  owner;  uor  having  any  lease  or  leases  of  99  years,  or  for  any 
that  it  gene-  jonffer  term,  of  the  clear  yearly  value  of  150/.  nor  being 

rally  alledg-         a  '  *i        ^ 

ed  that  de-  the  son  and  heir  apparent  of  an  esquire,  or  other  per- 
SilledS««»  of  higher  degree;  nor  being  owner  or  keeper  of  any 
fish  unlaw-  forest,  park,  chase,  or  warren,  being  stocked  with  deer 
gadnsr'the*'  OT  conies,  for  his  owA  necessary  use,  in  respect  of  such 
Form  of  the  forest,  park,  chase,  or  warren ;  nor  being  lord  of  any 
these  objoc-  manor  or  royalty,  nor  game-keeper  of  any  lord  or  lady 
tious  indict-  ^f  ^j^y  fordship  ot  manor,  duly  made,  constituted,  or 

ment  was  i_»ii        j^ 

held  insuffici- appointed,  with  power  or  authority  to  take,  kill,  or  oe- 

thcrc^ore       ^^^^  ^^^  S^^^  ^^  ^^  ^P^^  *"^  ^^^^  lordship  or  manor ; 

quashed.  por  being  a  maker  or  seller  of  any  nets,  angles,  lefcp) 
piches,  or  other  engines  for  the  taking  of  fish ;  nor  beinj 
owner  of  any  river  or  fishery  ;  nor  being  a  fishcimaA 
lawfully  authorized  to  fish  with  nets  in  navigable  riven 
ot  water8>n<Nr  an  apprentice  to  any  such  fisherman;  bo^ 

3 


APPENDIX.  1135 

in  any  wise  whatsoever  empowered,  authorized,  or  qua-  A.  D.  1758, 
lified  bj  the  laws  of  this  realm,  either  to  take,  kill,  or 
destroy  any  sort  of  fish,  fowl, or  other  g^me  whatsoever, 
either  for  himself  or  for  any  other  person  or  persons 
whomsoever,  nor  to  keep  or  use  any  greyhound,  set- 
ting-dogs,  hays,  lurchers,  tunnels,  nets,  or  any  other  en« 
gine  to  kill  and  destroy  the  game;  on  the  27th  of  June 
31  G.  2«  at  Golcarr  aforesaid,  within  the  said  riding, 
did,  with  a  certain  net,  unlawfully  take  and  killtcn  fish, 
that  is  to  say,  ten  trouts,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided.  "W  hereupon  the 
said  Thomas  Manlinson,  afterwards,  on  the  saidSTth  day 
of  June,  in  the  year  aforesaid,  bad  notice  of  the  said 
information,  and  of  the  offence  therein  charged  upon 
him  as  aforesaid,  and  was  then  and  there  in  due  manner 
summoned^ to  be  and  appear  before  the  said  justice  at  his 
dwelling-house  in  M.  aforesaid,   in  the  said  West  Ri- 
ding, immediately  upon  his  receipt  of  that  summons,  to 
make  his  defence  against  the  said  charge  contained  in 
the  said  information :  but  the  said  Thomas   Mallinson 
neglected  to  appear,  and  doth  not  appear  before  the 
said  justice,  nor  make  any  defence  against  the  said 
charge ;   but  maketh  default  therein.     Wherefore  the 
said  justice  afterwards,  that  is  to  say,  on  the  12th  day  of 
July,  31  G.  2.  at  his  above-mentioned  dwelling-house 
in   M.  aforesaid,  in  the  said  West  Riding,  (the  said 
Tharans  Mallinson  having  so    been  summoned,    and 
Laving  hitherto  neglected  to  appear  or  make  any  defence 
against  the  said  charge,)  doth  proceed  to  examine  the 
truth  of  the  charge  aforesaid,  in  the  said  information 
contained.    And  hereupon  John   Whitley,  of  Golcarr 
aforesaid,  cordwainer,  being  a  credible  witness,  cometh 
before  the  said  justice  in  his  proper  person,  and  before 
the  said  justice,  upon  his  corporal  oath,  upon  the  Holy 
Evangelists  of  God,  to  him  then  and  there  administered 
by  the  said  justice,  deposetb,  sweareth,  and  upon  his 
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A.  D.  1/59.  said  oatli  affirmelh  and  saiih.  That  tlie  said  Thomas 
MallinsoQ,  not  having  anj  lands  and  tenements,  or  othei' 
estate  of  inheritance  in  his  ovftx  right^  nor  in  tlie  right 
of  his  -wife,  of  the  clear  yearly  value  of  100/.  or  for 
tenn  of  life  ;  nor  having  any  lease  or  leases  of  99  years, 
or  for  any  longer  term,  of  the  clear  yearly  value  of  150/. 
nor  being  the  son  and  heir  apparent  of  an  esquire,  or 
other  person  of  higher  degree ;  nor  being  owner  or 
keeper  of  any  forest,  park,  chase,  or  warren,  being 
stocked  with  deer  or  conies  for  his  own  necessary  use  in 
respect  of  such  forest,  park,  chase,  or  warren ;  nor 
being  lord  of  any  manor  or  royalty,  nor  game-keeper  of 
any  lord  or  lady,  of  any  lordship  or  manor,  duly  made, 
constituted,  or  appointed,  with  power  or  authority  to 
take,  kill,  or  destroy  the  game  in  or  upon  any  such 
lordship  or  manor;  nor  being  a  maker  or  seller  of  any 
nets,  angles,  leaps,  piches,  or  other  engines  for  the 
taking  of  fish ;  nor  being  owner  or  occupier  of  any 
river  or  fishery  ;  nor  being  a  fisherman  lawfully  autbo* 
rized  to  fish  with  nets  and  engines  in  navigable  rivers  or 
waters,  nor  an  apprentice  to  any  such  fisherman  ;  nor 
in  any  wise  whatsoever  empowered,  authorized,  or  quali- 
fied by  the  laws  of  this  realm,  either  to  take,  kill,  or, 
destroy  any  sort  of  fish,  fowl,  or  other  game  whatsoever, 
cither  for  himself  or  for  any  other  person  or  persons 
whatsoever,  nor  to  keep  or  use  any  greyhound,  setting- 
dog,  hays,  lurchers,  tunnels,  nets,  or  any  other  engine 
to  kill  and  destroy  the  game :  on  the  27th  day  of  June, 
in  the  31st  year  aforesaid,  in  Golcarr  aforesaid,  in  the 
said  riding,  did,  with  a  certain  net,  unlawfully  take 
and  kill  ten  fish,  that  is  to  say,  ten  trouts,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 
And  thereupon  the  said  Thomas  Mallinson,  on  the  I2ih 
day  of  July  aforesaid,  in  the  year  aforesaid,  is  duly  con« 
victed  before  the  said  justice  of  the  offence  aforesaid, 
in  the  said  information  contained^  and  therein  charged 
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upon  him,  bjr  tlie  oath  of  one  credible  witness,  the  afore-  .A.  D,  1758. 
said  John  Whitely,  according  to  the  form  of  the  sta-»  . 

tate  in  such  case  made  and  provided.    It  is  therefore 
adjudged  by  the  said  justice,  that  the  said  Thomas 
Mallinson  is  guiUj  of  the  offence  aforesaid,  in  the  said 
information  contained ;  and  is  hereby  convicted  thereof 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided;  and  that  the  said  Thomas  Mallinson  hath 
fcHfeited  the  sum  of  five  pounds  for  hb  offences  afore- 
said ;  that  is  to  say,  ten  shillings  apiece  for  every  and 
each  of  the  abovementioned  fish  so  taken  and  killed  by 
the  said  Thomas    Mallinson  as  aforesaid,  amounting 
together  to  the  said  sum  of  51.  to  be  levied  and  dis« 
iribiitedaccordingfothe  form  of  the  statute  in  such  case 
pnadeandprovided.  In  witness,  &c* — Mr.  Norton^  on  be- 
half of  the  defendant,  made  several  objections  to  this  con- 
viction,    1st.  The  summons  is  bad,  as  set  out;  (though 
indeed  it  was  not  necessary  to  have  set  it  out  at  all).     It 
is,  ^^  to  appear  immediately ;"  which  is  not  a  reasonable 
summons.     1  Strange,  S6I.     Rex  v.  Johnson.    An  ob- 
jection of  this  sort  was  taken  to  a  summons  '^  to  appear 
on  the  same  day."    It  received  indeed  a  satisfactory 
answer,  from  a  fact,  viz.  the  defendants  having  there 
actually  appeared  to  it,  and  made  a  defence:  which 
appearance  and  defence  cured  all  defects  in  the  sum- 
mons. 2d  Objection.  Here  is  not  a  full  negative  adjudica- 
tion of  the  defendant's  want  of  qualification  :  for  here  it  is 
not  stated  ^^  That  the  defendant  had  not  the  licence  or 
consent  pf  the  owner."    And  as  this  essential  circum- 
stance is  omitted,  the  general  allegation  of  his  ^^  taking 
and  killing  the  fish  unlawfully  and  against  the  statute,'* 
is  not  sufficient.  V.  1  Burr.  p.  154, 155.    Rex  v.  Jarvis, 
H.  90  G.  2.    3d  Objection.     It  might  be  his  own  fish 
and  in  his  own  pond,  for  aught  that  appears  to  the  con* 
trary :  for  it  is  only  alledged  <<  That  be  killed  tentrouts 
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A.  D.  1758.  at  such  a  place."  The  conviction  seems  to  be  intended 
^«)  ft  seems  upon  (a)  4  and  5  W.  3.  c.  23.  h'3. — Mr,  YateSy  contn, 
have^  been  ^^^  ^^^  prosecutor.  Isl.  No  precise  time  of  appearance 
intended  to  is  requisite  to  be  fixed  by  the  summons ;  and  this  giveg 
on  Is!  93  C.  ^  larger  latitude  than  if  a  day  and  hour  had  brea 

2.  c.  25.  $  r.    fixed  ;  for  it  means  only,  "  as  soon  as  he  can."    2dly. 

and  not  upon 

4, 5  vv.  6c  M.  Though  this  omission  of  his  ^^  not  having  the  consent  of 

the  owner,"  cannot  be  supported  upon  the  statute  of  92 
23  C.  2.  c.  25.  k  7. ;  yet  it  may,  upon  that  of  4, 5  W. 
&  M.  c.  23. :  which  says  only,   "  If  any  person  not 
qualified  by  the  laws  of  this  land."    (V.  §  3.)    -And. 
the  Court  will  not  presume  a  qualification.     As  in  a 
conviction  upon  the  Gin  Act,  in  the  Case  of  Kex  v. 
Brian,  2  Strange,  1101.  the  Court  would  not  presume 
that  the  gin  was  sold  to  be  used  in  medicine.     Rex  v. 
Thced,  M.  11  G.  1.  in  2  Lord  Raym.  1375.  and  in  I 
Strange,  608.  the  conviction  was  presumed  to  be  right ; 
as  it  did  not  appear  to  be  wrong.     Sdly.     The  same 
answer  holds  to  this  objection,  viz.  ^^  That  the  Court  will 
not  presume  that  the  fish  were  the  defendant's  own," 
or  "  that  he  killed  them   in  his  own  pond." — Lord 
Mansfield.     Th  is  con  vict ion  is  clearly  bad .     The  offence 
provided  against  by  the  Act  of  22,  23  C.  2.  c.  25.  is 
(h)  V.  Rex.  V.  stealing  fish ;  takingit(&)  without  tbelicenceor  consentof 
^^"''^l^^'^"    the  owner.     The  jurisdiction  given  to  the  justice  of 
1769,  9  G.  3.  peace  is  over  every  such  offender  or  offenders  in  steal- 
2279.^'''^'     ing,  taking,  or  killing  fish;  (V.  h  7.)    Taking  and 
killing,  in  the  intention  of  this  statute,  means  stealing. 
But  this  man  is  not  convicted  of  any  offence.     For  he  , 
is  not  charged  with  stealing,  nor  even  with  taking  and 
killing  the  fish  of  another  person,  or  in  another  per- 
son's pond.     The   offence    specified   in  the  statute  is 
taking  it  "  without  the  licence  or  consent  of  the  "  lord 
or  owner  of  the  water."    But  it  may  be  his  own  pond, 
and  his  own  fish,  for  any  thing  that  appears  to  the  con- 
trary in  the  present  caso.     Therefore  if  there  was  no 
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Other  fault  in  it,  it  is  essentially  bad^  for  this  reason  A^D>i7j8. 
ttlooe. — Mr.  Justice  DerUson*  It  is  full  of  faults  :  but 
this  alone  would  be  fatal.  It  does  not  appear  that  the  iSsh 
he  killed  were  not  his  own,  or  killed  in  his  own  ponds. 
'  — ^Mr.  Justice  Foster.  The  offence  intended  hy  the 
act  is  the  invading  another  main's  property.  But  there 
is  no  such  chai^  here  upon  this  man,  as  invading  the 
property  of  another. — Mr.  Justice  Wilmot.  This  con- 
viction is  bad,  for  the  faults  that  have  been  mentioned, 
and  for  a  great  many  others :  it  is  bad  throughout. — Per 
Cur.  unanimously,  conviction  quashed. 

.  Rex'o.  Midlam.    3  Burrows^  p.  1720.  a.  D.  176/». 

Sir   Fletcher   Norton^  on  behalf  of  the  prosecutor,  where  bring- 

fihewed  cause  against  a  rule  which  had  been  made  upon  i°8;  *  cf f"^^- 

^  1  *^      ran  will  nut 

bim>  io  shew  cause  <^  Why  1  should  not  be  directed  by  entitle  the 
the  Court,  to  forbear,  and  not  to  proceed  to  tax  thePJ^^Jf^y^^j,^ 
prosecutor  his  costs  in  these  causes,  relative  to  the  ft^rraation  of 
affirmance  -of  the  convictions  against  the  defendant  in 
these  causes;*'  and  also  ^^  Why  the  bond  entered  into 
hy  or  on  the  behalf  of  the  defendant,  on  allowing  the 
certiorari,  should  not  be  delivered  up  to  the  said  defen- 
dant or  bis  clerk  in  Court  to  be  cancelled."  This  cer- 
tiorari was  brought  for  removing  a  conviction  upon  the 
Game-Laws:  and  the  present  rule  was  groundedi  on  an 
affidavit  of  hardship  and  oppression  upon  the  defen- 
dant; namely,  that  although  the  defendant  had  paid  the 
forfeiture  upon  the  conviction,  yet  an  action  had  been 
brought  against  him  for  the  same  offence ;  and  when  he 
wanted  to  plead  this  conviction  in  bar  of  the  action, 
the  justice  had  refused  to  give  him  a  copy  of  it;  and 
he  was  obliged  to  remove  it  by  certiorari;  and  the  pro- 
secutor set  it  down  in  the  paper,  and  got  it  affirmed ; 
and  then  the  prosecutor  became  nonsuited  in  the  action. 
— Sir  Fletcher,  on  behalf  of  the  prosecutor,  inbiste:l  on 
having  his  costs.    He  urged,  that  llie  Aot  of  5  Ann. 

[Sb2] 
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A.  P.  1765.  c.  14.  k  9.  directs  full  cmts  to  be  paid  upon  fonoyiiig 
these  convictions,  in  case  the  conTiction  be  ^affiniied. 
And  this  is  general ;  and  they  must  be  paid  in  all  cases 
yvhere  the  conviction  is  affirmed;  be  the  certiorari 
brought  **  upon  any  pretence  whatsoever  ;**  (for  so  the 
act  of  parliament  is  expressly  worded.)  And  this  con- 
viction was  affirmed.  Therefore  the  Court  eaiteoC, 
upon  this  man's  own  affidavit,  enter  into  the  cause  or 
occasion  of  the  removal  of  the  conviction  by  this  cer- 
tiorari.— ^Mr.  Whedernnd  Mr.  Walker,  contra.  The 
removal  of  the  conviction  was  absolutely  necessary 
here ;  in  order  to  it's  being  pleaded  to  an  action  bf&Ogjit 
for  the  same  offisnce,  under  (he  8  G.  2.  c.  19.  %  2.  so 
that  this  was  not  an  adverse  proceeding ;  nor  was  the 
certiorari  brought  for  vexation,  but  from  necessity.  The 
Case  of  Rex  v.  the  Inhabitants  of  Madley,  in  S  Sir  J. 
S.  1198.  is  not  unlike  the  present.  The  order  was 
affirmed  as  to  the  father  and  mother,  but  quashed  as  to 
the  daughter.  It  was  resolved,  that  the  parish  who 
removed  the  order  should  not  pay  any  costs ;  otherwise 
where  a  certiorari  is  brought  unnecessarQy,  and  con- 
sequently vexatiously;  which,  the  Court  there  said, 
was  the  true  test  to  go  by.  Now  the  present  case  fidls 
within  that  true  test :  the  removal  was  not  unnecessary ; 
and,  consequently,  not  vexatious.  This  defendant  had 
paid  the  penalty  :  and  then  the  prosecutor  brought  aa 
action  for  the  same  offence.  The  conviction  was,  there- 
fore, necessarily  to  be  removed :  it  was  not  removed 
upon  a  frivolous  or  vexatious  cause.  The  whole  cflcct 
of  it  was  over :  the  penalty  had  been  actually  paid. 
The  action  brought  for  the  same  offence  was  mere 
oppression :  the  vexation  was  exercised  upon  the  deftn* 
dant,  not  by  him. — Sir  Fletcher  Norton  said,  the  defiai- 
dant  might  have  quashed  the  conviction  if  it  was  bad : 
'  and  the  penalty  must  have  been  refunded. — Lord  Mtms^ 

field.    This  is.  not  a  case  within  the  intention  ci  the 
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Act  of  Pariiament  of  5^  Ann.  c.  14.  ^  8.  for, ibis  ccr-  A.D.n^s^ 
tbrari  was  not  brought  for  vexaticm,  or  out  of  obstinacy 
or  peryerseness :  nor  to  overhale  or  object  to  the  con- 
viction :  but  an  action  being  brought  for  the  same  offenoe, 
the  defendant  in  that  action  coukl  not  obtain  (though  he 
ought  to  have  had  it)  a  copy  of  the  conviction  from  the 
josliae  of  peace  who  made  the  conviction ;  and  there« 
fore  he  was  obliged  to  bring  a  certiorari,  to  remove  it ; 
and  he  removed  it  for  that  purpose  only.     The  prose- 
cutor had  no  occasion,  therefore,  to  be  at  any  expense 
aixwt  it:    for,  the  defendant  did  not  object  to  it.     But 
the  prosecutor  set  it  down  in  the  paper,  only  to  increase 
eocpense,  and  merely  for  vexation ;  supposing  ^^  That 
the  defendant  would  have  been  obliged  to  pay  for  it" 
The  plaintiff  in  the  action  was  nonsuited :  and  I  think 
the  defendant  (instead  of  paying  costs)  ought  to  have 
had  an  aUowance  of  the  costs  he  was  put  to  in  remov- 
ing the  conviction ;   as  it  was  a  necessary  part  of  his 
defence.    Therefore  the  present  rule  ought  undoubtedly 
to  be  made  absolute. — Mr.  Justice  Wihnot.    This  is 
ooe  of  the  many  cases  where  poachers  are  pursued  with 
nnintermitting  vengeance.    Here  was  not  only  that,  but 
gross  <^iNression  also.    He  was  extremely  clear,  that  this 
was  not  a  case  within  the  intention  of  the  second  sec- 
tion of  the  5  Ann.  c.  14.  and  ho  thought  (as  Lord  Mans^ 
jEe&f  also  did)  that  the  justice  ought  to  have  given  the 
defendant  a  copy  of  the  conviction,  without  putting 
him  to  the  trouble  and  expense  of  bringing  a  certiorari 
to  remove  it.    The  bringing  the  action  for  the  same 
<^ence  was  a  gross  oppression :  and  the  plaintiff  in  it 
was  nonsuited.    And  though  he  knew  that  the  certiorari 
was  brought  only  from  necessity,  (as  the  justice  had 
lefiised  io  give  the  defendant  a  copy  of  it ;)  and  that 
the  defendant  had  actually  pleaded  it,  and  used  it  as  a 
good  one  ;-*what,  but  oppression,  could  induce  tl^e 
prosecutor  to  set  it  down,  and  get  it  affirmed  i  he  had 
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A.  P.  1765.  had  the  effect  of  it :  the  penalty  bad  been  paid.  There* 
fore  he  concurred  with  Lord  Mansfiddj  that  the  rule 
ought  to  be  made  absolute. — Mr.  Justice  Yates  also  con* 
curred,  for  the  same  reasons.  The  justice  ought  to 
have  given  the  defendant  a  copy  of  the  conviction :  for 
it  was  a  record ;  and  the  defendant  was  entitled  to  it. 
And  he  ought  to  have  been  allowed  the  expense  of  hb 
necessarily  bringing  this  certiorari,  in  costs  upon  the 
nonsuit :  for  it  was  necessary  to  his  defence  in  the  action. 
He  did  not  remove  the  conviction,  in  order  to  object  to 
it :  on  the  contrary,  he  had  submitted  to  it,  and  had 
paid  the  penalty.  He  removed  it  out  of  necessity :  it 
was  necessary  to  his  defence  in  the  action.  He  thought 
this  proceeding  of  the  prosecutor  to  have  been  a  very 
oppressive  one,  in  every  stage  of  it ;  and  that  the  bring- 
ing the  certiorari,  under  the  circumstances  of  the  pre- 
sent case,  did  not  entitle  the  prosecutor  to  his  costs  upon 
affirmation  of  the  conviction :  and  therefore  this  rule 
ought  to  be  made  absolute. — Mr.  Justice  Asi<m  was 
clearly  of  the  same  opinion. — Per  Cur.  Rule  made 
absolute ;  and  the  prosecutor  to  pay  Uie  costs  out  of 
pocket  of  this  application. 

Bulbrookv.  Good/iere  and  others,    3  Burro^iyp.  1768. 

Water-bailiflT      This  was  a  demurrer^^to  an  action  of  trespass  for 

of  the  river     breaking  and  entering  the  plaintiff's  close  called  the 

no  ri^^u  tu    river  Thames ;  and  taking  up,  breaking  and  destroying 

oJ'^a^  person^*  ^^  bucks  there  erected  and  placed  for  the  catching  of 

fisliing  in  his  fish  ;  and  taking  his  fish  out  of  the  bucks,  and  carry- 

i^ia. VeiK    ^^S  them  away,  and  convertmg  them  to  their  own  use. 

b69,  s.  C.      The  defendants  in  their  plea,  alledge,  that  the  close  in 

question  is  part  of  the  river  Thames,  and  lies  between 

Staines  bridge  and  the  head  of  the  river;    and  that  the 

conservancy  of  that  part  of  the  rivef  is  in  the  crown. 

Xhen  they  alledge,  that  the  office  of  water-bailiff  is  in 

ike  gift  of  the  crown.    Then  they  set  forth  the  Statute 
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of  1  Eliz.  c.  17.  which  prohibits  the  taking  of  fish   bat  A.  D.  1765. 
only  with  the  particular  nets  or  tramels  therein  speci- 
iiedy  under  forfeiture  of  a  pecuniary  sum^  and  of  the 
fish  so  taken,  and  also  of  the  unlawful  engines.     Tben 
they  shew  a  grant  from  the  crown  to  two  of  them,  of 
the  office  of  water-bailiff  between  Staines  bridge  and 
the  head  of  the  river.     They  alledge  that  these  bucks 
were  engines  for  catching  of  fish,  other  than  the  nets 
and  tramels   allowed  by  the  said  act  of  parliament ; 
and  were  unlawful  engines  ;   and  were  wrongfully  and 
unjustly  erected  there:  and  therefore  they  justify  the 
taking  up  the  bucks  and  throwing  the  fish  into  the 
river;    two  of  them,    as  water-bailiff;    and  the  oilier 
two,  as  their  servants  and  by  their  command.     The 
plaintiff  in   his  replication  admits  the  conservacy  to 
be  in  the  crown  ;  and  that  the  office  of  water-bailiff  is 
in  the  gift  of  the  crown ;  and  admits  the  Act  of  1  Eliz. 
c.  17.  as  stated  in  the  plea ;  and  admits  the  grant  to  Sir 
Robert  Goodere  and  others;    but  protesting  that  the 
Ifncks  which  were  taken  away  by  the  defendants,  were 
not  unlawful  engines;  for  replication,  be  says,  and  in- 
sists, that  all  ofi'ences  done  and  committed  by  unlawful 
fishings  in  the  said  river  Thames,  by  the  laws  and  sta- 
tutes of  this  realm  ought  to  have  been  and  ought  to  be 
in  due  and  legal  manner  pres(*nted,  or  informatipn  con* 
ceming  such  offences  ought  in  due  and  legal  manner  to 
be  made  at  a  court  of  conservancy,  or  other  court  luiving 
sufficient  and  competent  authority  in  that  behalf;  and 
there  ought  to  have  been  and  ought  to  be  discussed, 
tried,  and  determined, according  to  the  laws  and  statutes 
of  this  realm.     Then  he  avers,  that  no  information, 
presentation,  conviction,  or  adjudication  whatsoever  had 
ever  been  made  before  the  committing  this  trespass,  at 
any  court  of  conservacy,  or  other  court  concerning  the 
said  offence  in  the  plea  mentioned.     He  concludes  there- 
fore, that  the  defendants  conunitted  the  trespass  in  the^r 

3      •       '     ■     '     ■ 
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A.  X>,  1765.  own  wrong;  and  prays  judgment  against  them.  The 
defendants  demur  generally .  To  which  there  is  a  join- 
der in  demurrer.— Mr.  Walker  argued  for  the  defen- 
dants. There  is  no  one  fact  suggested,  but  a  matter  of 
law;  nothing  that  we  could  take  issue  upon.  The 
only  fact  alledgedin  our  justification,  and  not  admitted 
by  the  replication,  is  denied  by  protestation  only.  If 
we  had  rejoined,  we  could  only  deny  facts  su^ested : 
we  could  not  meddle  with  matter  of  law.  Here  they 
only  suggest  matter  of  law;  viz.  ^*  That  it  ought  to  have 
been  presented."  We  could  not,  by  a  rejoinder,  take 
issue  upon  that  matter  of  law. — Lord  Mansfield.  The 
point  lies  in  a  nut-shell :  the  only  question  is,  ^^  Whe- 
ther they  could  seize  the  nets  before  conviction." — Mr. 
Walker.  We  do  not  claim'  the  forfeitures :  we  only 
set  up  this  that  we  have  pleaded,  as  a  defence  or  excuse 
for  the  trespass.  We  have  a  right,  as  water-bailiff,  to 
stop  and  prevent  an  illegal  nuisance  contrary  to  the 
act  of  pkrliament ;  and  to  remove  and  abate  this  pri- 
vate nuisance :  (though  we  have  a  right  also  to  proceed 
subsequently  for  the  penalty ;  which  we  have  not  yet 
done.)  And  he  cited  several  cases,  to  prove  that  the 
party  injured  may  remove  a  nuisance.  F.  N.  B.  184, 
185.  1  Ro.  Abr.  664.  Title  Distress,  Sir  William 
Jones,  221.  James  v.  Hayward.  Cro.  Car.  228.  Rey- 
nell  V.  Champemoon.  5  Co.  2.  part  101.  Penrnd- 
dock's  Case.  9  Co.  57.  William  Aldred's  Case.  2 
Salk.  458.  Rex  &  Regina  v.  Wilcox.  And  3  Bulst. 
197.  Morrice  v.  Baker  et  ux.  Where  the  injury  is 
increasing,  the  party  injured  may  stop  it ;  whether  the 
nuisance  be  public  or  private :  and  in  private  nuisances^ 
he  may  have  an  action  also  for  the  injury  already  sus* 
taihed.  And  this  reasoning  is  applicable  to  the  present 
case.  N.  B.  The  replication  was  admitted  to  be  bad. 
But  see  the  6th,  7th,  8th,  9th,  10,  and  1  Ith  sections  of 
ihis  act;  where  power  is  given  <<  To  inquire  conceniing 
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(Mfences  against  it,  by  the  oaths  of  12  men;*'  and  pre*  A.  D.  1705. 
sentments  ,and  convictions  are  mentioned  expressly. — 
Mr.  Ashhurst  was  to  have  argued  for  the  plaintiff:  but  it 
was  not  thought  necessary. — Lord  Mansfield.  An  of- 
fence is  here  created  by  an  act  of  parliament.  If  you 
take  ad  vantage  of  this  act,  you  must  pursue  the  method 
prescribed  by  it.  This  is  the  plaintiflTs  own  fishery  .• 
and  he  might  have  done  what  he  would  in  it,  before 
this  prohibition  by  the  act  of  parliament. — Mr.  Justice 
WUinai  concurred.  This  is  not  to  be  considered  as  a 
nuisance,  either  pnblic  or  private.  The  violation  of 
this  public  law  is  not  within  the  idea  of  a  nuisance.— 
Mr.  Jastice  YaUs  concurred.  This  was  the  plaintiff's 
own  fishery;  atid  the  defendants  have  taken  up  the 
bucks,  and  taken  the  fish.  This  laying  the  bucks  was 
bo  onisance ;  and  no  power  is  given  by  the  act,  <<  to 
seize."  The  defendants  are  not  to  be  their  own  judges. 
They  ought  to  have  followed  the  method  prescribed  by 
the  act.  The  water-bailiff  has  no  right  to  take  the  nets 
of  a  person  fishing  in  his  own  fishery. — Mr.  Justice 
Asian  declared  his  assent,  to  the  same  effect.  Where- 
upon, per  Cur.  Judgment  for  the  plaintiff. 

Beekwiih  v.  Shardike  and  Hatch.    4  Burrows j p.  2093.  A.  D.  1768. 
This  was  an  action  of  trespass  for  entering  the  plain-  a  merel^r  ao- 
tiff's  close,  with  guns  and  dogs ;  and  killing  the  plain-  volunury^ 
tiff's  deer.    The  defendants  pleaded,"  Not  guilty  :"tre8patsm^y 

and  a  verdict  was  found  for  the  plaintiff,  with  30^.  b„t  a  volun- 
damages.  A  motion  had  been  made,  on  behalf  of  the  ^j^J^  ^^^  ^^' 
defendants,  for  a  new  trial ;  as  the  Judge  who  tried  the 
cause  (Mr.  Baion  Adams)  was  of  opinion  thai  the  Jury 
ought  not  to  have  found  the  defendants  guilty ;  it  being 
an  accident  that  happened  without  their  intention,  and 
eontrary  to  their  inclination.  Upon  shewing  cause 
i^inst  a  new  trial,  Mr.  Sergeant  Whiiaker  argued  on 
behalf  of  the  plaintiff;  and  Sir  Fkkker  Nartatiy  m 
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A,  D.  1768.  behalf  of  the  defendants.  Upon  the  Baron's  report  of 
the  trial  and  evidence,  so  far  as  it  related  to  a  new  trials 
it  did  not  appear  that  the  Baron  had  directed  the  Jury 
to  find  for  the  defendants ;  though  it  vra&  his  opinbn 
<^  that  they  should  have  done  so." — The  Court  thought 
that  in  cases  of  this  nature,  it  must  depend  very  much 
upon  the  particular  circumstances  appearing  in  evidence, 
^'  whether  the  persons  who  owned  the  dogs  which,  in 
their  company,  did  the  mischief,  were  or  were  not  tres- 
passers." In  the  present  case,  the  two  defendants  en- 
tared,  with  guns  and  dogs,  into  a  close  of  the  plaintiflTs 
adjoining  to  his  paddock :  and  their  dog  pulled  down 
and  killed  one  of  the  plaintiff's  deer.  They  have 
pleaded  ^^  Not  guilty,"  to  the  trespass:  and  upon  this 
plea  of  ^^  Not  guilty,"  this  was  sufficient  evidence  to 
prove  them  trespassers.  They  were  not  going  along  a 
foot-path ;  and  their  dog  happened  to  escape  from  them, 
and  run  into  the  paddock  and  pulled  down  the  deer 
^g^inst  their  will,  (which  Sir  Fletcher  Norton  had  re- 
presented the  fact  to  have  been ;)  nor  was  it  another  par- 
son's dog,  that  followed  them  by  chance,  (which  had 
been  also  represented  to  have  been  the  fact;  though  nei- 
ther of  these  representations  were  verified  by  the  Judge's 
report:)  but  it  was  their  own  dog;  and  they  having 
these  dogs  and  guns  with  them,  were  in  the  plaintiffs 
close,  and  not  in  a  foot-path.  The  Jury  therefore,  who 
were  to  judge  <<  quo  animo  they  entered  the  plaintiff's 
close,"  considered  it  as  an  intentional  trespass,  and  not 
as  a  mere  involuntary  accident :  and  the  Judge,  though 
he  might  think  otherwise,  did  not  direct  them  which 
way  ijo  find  their  verdict;  but  left  it  to  them.— Lord 
Mansfield  added,  that  the  damages  were  so  small,  that  it 
was  not  worth  while  to  set  the  verdict  aside  upon  pay- 
ment of  costs,  and  put.  the  parties  to  the  expense  of  a 
new  trial :  the  play  would  not  be  worth  the  candle. — 
Mr.  Justice  Yates  answered  an  objection  of  Sir  Fletcher 
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2f6rio7fi*Sy  ^*  That  the  proper  action  ivoald  have  been  A»  D.  irfl8> 
ibr  keeping  a  dog  used  to  bite  and  run  down  deer,  &c." 
bj  saying,  that  it  might  not  have  been  in  the  plaintiff's 
power  to  prove  that :  it  might  probably  be  a  dog  that 
the  plaintiff  was  an  entire  stranger  to.  The  dog  belonged 
to  the  defendants ;  and  it  would  be  too  hard  to  put  this 
proof  of  his  ill  qualities  upon  the  plaintiff. — Mr.  Jus- 
tice Aston  mentioned  a  case  apposite  to  this  subject ;  as 
k  turned  upon  the  distinction  between  vcdnntary  and 
involuntary  trespasses.  It  is  reported  in  the  additions 
to  Lord  Chief  Justice  Popham*s  Reports ;  it  is  in  page 
J61.  Millen  v.  Fandrye — The  defendant,  with  a  little 
dog,  chased  the  plaintiff's  sheep  out  of  his  ground 
(where  they  were  trespassing ;)  and  drove  them  off  his 
own  ground.  They  went  into  another  man's  ground, 
which  had  no  hedge  to  divide  it  from  the  defendant's 
grounds,  which  were  contiguous.  The  dog  pursued 
them  into  the  other  man's  land,  so  next  adjoining.  The 
defencbnt,  as  soon  as  the  sheep  were  out  of  the  defend- 
ant's  own  land,  called  in  his  dog,  and  chid  him.  The 
owaer  of  the  sheep  brou«[ht  an  action  of  trespass,  for 
diasing  his  sheep.  The  Court  gave  judgment  ^^  quod 
quaerens  nil  capiat  per  billam ;"  being  of  opinion  ^'  that 
trespass  lay  not  in  that  case ;"  for,  they  held  it  to  be  an 
involuntary  trespass  ;  whereas  a  trespass  that  may  not 
be  justified,  ought  to  bedone  voluntarily.  They  thought 
he  might  lawfully  drive  the  sheep  out  of  his  own  land, 
with  his  dog;  and  he  did  his  best  endeavour  to  recal 
the  dog,  when  they  were  driven  out  of  it;  but  the  na- 
ture of  a  dog  is  such,  that  he  could  not  be  recalled  and 
withdrawn  suddenly  and  in  an  instant.  Therefore  tres- 
pass did  not  lie  against  him  for  what  he  had  done.  Bui 
ihe  present  case  cannot  be  considered  as  an  accidental 
involuntary  trespass.  The  rule  to  shew  cause  ^<  why  the 
viordict  should  not  be  set  aside,  and  a  new  trial  granted," 
was  discharged. 
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A.  D.  1T66.  Cmier  and  andhery  d.  Mured  andmuAher.  4  Birr.  216S. 
In  navigable  This  was  an  action  of  trespass  for  breaking  and  en- 
imfJ)? "the  tering  the  plaintiff's  close  called  The  Riw,  or  The 
sea,  fishery  is  ftiyer  Sevem.  The  defendant  pleaded  that  it  is  a  nayi* 
public ;  in  gable  river ;  and  also,  that  it  is  an  arm  of  the  sea, 
private  ri-      wherein  eyery  subiect  has  a  right  to  fish.     The  plain- 

vers,  not  na-  j         j  -o  ^  ..    ,      , 

viable,  it     tiff  (without  traversing  these  allegations)  replied,  that 

U^lriwdrof  ^'"^  ""^  P*^  ^^  ^^^  manor  of  Arlingham ;  that  Mrs, 
the  soil  on  Tateswas  seised  of  that  manor:  and  prescribes  for  a 
eac  81  e.  ggy^|^(  fishery  there.  Issue  being  joined  tiiereon ;  a 
verdict  was  found  for  the  plaintiff.  On  Monday,  9th 
November  last,  Mr.  Ashhursty  on  behalf  of  the  defen* 
dant,  moved  in  arrest  of  judgment,  and  had  a  rule  to 
shew  cause.  He  objected  that  though  the  fiict  was  so 
found,  yet  the  law  is  otherwise ;  vi%.  that  every  one  has 
a  right  to  fish  in  a  navigable  river,  or  in  an  aim  of  the 
sea.  He  cited  1  Mod.  105.  Anonymous.  6  Mod.  7S, 
Warren  v.  Matthews.  1  Salk.  S57.  S.  C.  and  Ward  v. 
Creswell,  C.  B.  14  and  15  G.  2.  which  recognizes  I  Mod. 
105.—  Mr.  Sergeant  Naresy  for  Ihe  plaintiff,  now  shewed 
cause.  It  is  not  an  arm  of  the  sea  where  the  sea  flows 
and  reflows ;  but  a  part  of  a  manor.  It  is  found  io  bt 
in  the  manor  of  Arlingham,  in  the  county  of  GhHioester. 
And  a  place  may  be  parcel  of  a  manor,  if  between  the 
high  and  low  water  marks  ;  though  the  sea  fiows  and 
reflows'  upon  it«  So  is  Sir  Henry  Constable^s  Case,  5 
Co.  107.  a.  Bracton,  lib.  S.  c.  lS.~Mr.  ^siUbirvf,  con- 
tra, for  the  rule.  An  exclusive  right  cannot  be  main* 
tained  by  the  subject,  in  a  river  that  is  an  arm  0f  the 
sea :  the  general  right  of  fishing  in  an  aim  of  flieseais 
common  to  all.  The  replication  ought  to  have  shewn 
that  this  was  a  separate  pool :  but  the  plaintiff  cannot 
mnintain  a  general  right  in  the  river,  in  exclusion  of  aH 
other  the  king's  subjects.  In  Sir  Henry  Constable's 
Case,  the  admiral  had  jurisdiction  between  the  high  and 
the  low  water  mark.    When  the  tide  is  in^  the  water 
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Gamnt  belong  to  a  manor;  and  afisfaii^  can  opiy  be  A,  p,  nga. 
exercised  when  the  tide  is  in— -when  there  is  water.    In  ' 

Sir  John  Davjs's  Repents,  p.  55.  the  Case  of  the  fisheiy 
in  the  liy&c  Banne  in  Ireland,  it  is  said  that  the  king  has 
a  right  as  high  as  the  sea  flows  and  reflows.  And  an 
arm  of  the^sea,  where  the  tide  flows  and  leflows,  is  the 
same  as  the  sea  itself.  Justinian  Inst.  lib.  1 .  c.  1.  tit.  1. 
—6  Mod.  73.  Warren  v.  Matthews.  Ererj  subject,  of 
coramoo  right,  may  fish  with  lawful  nets,  &c.  in  a  navi- 
gaUe  river,  as  well  as  in  the  sea;  and  the  king's  grant 
cannot  bar  them  thereof.  1  Salk.  367.  S.  C— Per  jHo«, 
Chief  Justice.  «  The  subject  has  a  right  to  fish  in  all 
navigaUe  rivers,  as  he  has  to  fish  in  the  sea."— 1  Mod. 
105.  Anon.  In  case  of  a  river  that  flows  and  reflows, 
and  is  an  arm  of  the  sea,  Bale  says,  <<  The  right  of 
fishing  is  primft  ftude  common  to  aU."*-Lord  MansfieUL 
Thende  of  law  is  uniform.  In  rivers  not  navigable,  the 
proprietors  of  die  land  have  the  right  of  fishery  on  their 
respective  sides :  and  it  generally  extends  ad  filum  me* 
dium  aqu».  But  in  navigable  rivers,  the  proprietors  of 
the  land  on  each  side  have  it  not ;  the  fishery  is  com- 
mon ;  it  is,  prim^  facie,  in  the  king,  and  is  public.  If 
any  one  claims  it  exclusively,  he  must  shew  a  right.  If 
he  can  shew  a  right  by  prescription,  he  may  then  exer* 
eise  an  exclusive  right;  though  the  presumption  is 
against  him,  unless  he  can  prove  such  a  prescriptive 
r%ht.  Here,  it,  is  chiimed  and  found.  It  is  therefiire 
ceiKiist0fit  with  all  the  cases,  <^  that  be  may  have  an 
exelttsrve  privilege  of  fishing,  although  it  be  an  arm  of 
the  sea."  Such  aright  shall  not  be  presumed  ;  but  the 
cootrary ,  primft  facie :  but  it  is  capable  of  being  proved  ; 
and  must  have  been  so  in  the  present  case. — Mr.  Justice 
Taies.  I  was  concerned  in  a  case  of  this  kind.  Such 
a  claim  was  made ;  but  the  claim  fulled,  because  it 
there  happened  that  such  a  right  could  not  be  proved  ; 
therefore  it  was  iix  that  case  determined  that  the  right 
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A.  D.  1758.  of  fishing  was  cdmtnon:  But  such  a  right  may  be 
proved.  By  the  law  of  Efigfated,  wliat  is  otherwise 
commoa  may,  by  preset* iptton^  be  appropriated;  Gfa- 
tius  owns,  that  nayigabic  rivers  may  be  appropriated. 
The  cited  cases  prove  only  this  distinclicm,  ^'  That 
navigable  rivers  or  arms  of  the  sea  belong  to  the  Crown; 
and  not  (like  private  rivers)  to  the  land-owners  on  eaeh 
side;"  and  therefore  the  presumption  lies  the  ocNitlary 
way  in  the  one  case,  from  what  it  does  in  the  other. 
Here,  indeed,  it  lies,  prim4  facie,  on  the  side  of  the 
king  and  the  public ;  but  it  may  neverlhdess  be  appro- 
priated by  prescription .  The  case  of  the  royal  salmon- 
fishery  in  the  river  Banne,  in  Sir  John  Davys*s  Rq^oits, 
is  agreeable  to  this  :  and  it  is  a  very  good  case.  It  ap- 
pears by  rt,  that  the  Crown  may  grant  a  several  fishery 
in  a  navigable  river,  where  the  sea  flows  and  rtfflowsyor 
in  an  arm  of  the  sea ;   and  in  the  Ca$e  <^  Abbotsbary 

(«)P.5r.3L  there  mentioned  (a)  the  Court  said^  "  it  must  be  in- 
tended that  ^^  the  abbey  had  originally  had  a  grant  from 
the  Crown."  And  in  the  Case  in  1  Mod«  105«  Sale 
says  truly,  '^  If  any  one  will  appropriate  a  privilege  to 
himself^  the  proof  iieth  on  his  side.*'  Now  if  it  may 
be  granted,  it  may  be  prescribed  for ;  a  prescription 
implies  a  grant.  But  it  cannot  be  presumed,  it  must  be 
proved.  Why  then  may  not  this  plaintiff  prescribe  for 
an  exclusive  right  of  fishing  in  an  arm  of  the  sea,  and 
prove  this  appropriation,  though  the  prim&  fiicie  pre* 

(b)  Mr.  J.      sumption  is  contrary  ? — Mr.  Justice  Asian  concuned. 

Wiiics'was^  This  is  the  true  distinction;  and  1   Mod.   105. is  in 

wwu^  ^    point.— Per  Cur\  (b)    Rule  discharged* 

Rogers  v.  Carter.    2  Wihoriy  p.  387. 
A  game-  /Trespass  against  the  defendant  a  justice  of  the  peace 

Y^^l^^^  for  taking  and  carrying  away  the  plaintiff's  gun  from 
nor  has  a  him  ;  upon  the  general  issue  Not  guilty,  which  was 
right  to  carry  ^,j^  before  Lord  Mansfield,  upon  the  home  circuit  last 
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sunimer,  there  i«ras  a  verdict  fdr  the  pkintiiF;  and  Ser-  a.  D.  1768, 


geant  Nares  having  moved  for  a  new  trial,  Mr.  Justice  &  g»in  any 

where  ou 
a  maaor. 


Gould  now  reported  to  the  Court  the  fiicts  proved  at  the  "^^^^^  °"'  ^ 


trial,  as  they  had  been  stated  to  him  by  Lord  MansfieUj 
viz.  That  Lord  H.  lord  of  the  manor  of  Ring  wood,  by 
writing  under  his  hand  and  teal  on  the  86th  day  of 
August  last  made  and  appointed  the  plaintiff  his  game- 
keeper within  the  said  manor,  which  appointment  or  de- 
putation was  duly  entered  and  registered  with  the  clerk 
of  the  peace  where  the  manor  lies  on  the   27th  of 
August;  that  on  the  1 0th  of  October  last,  the  plaintiiF 
hunted  and  beat  for  game  in  the  said  manor,  and  in  a 
large  field  there  sprung  a  covey  of  partridges ;  after 
their  first  flight  he  shot  at  them  within  the  manor ;  they 
took  a  second  flight,  and  the  plaintiff  pursued  them 
out  of  the  manor,  but  could  not  find  them;  as  he  was 
returning  again  to  the  manor  of  Ringwood,  he  was 
met  by  the  defendant  about  three  quarters  of  a  mile  dis- 
tant from  that  manor,  who  asked  him  if  Lord  H.  had 
qualified  him ;  the  plaintiff  answered,  ^^  I  have  a  de« 
putation  from  the  lord  of  the  manor  of  Ringwood;*' 
the  defendant  replied,  ^<  You  are  now outof  that  manor/* 
and  demanded  his  gun,  and  took  it  from  him,  that  the 
'  defendant  did  not  shoot  out  of  the  manor,  but  was  three 
quarters  of  a  mile  out  of  the  manor  with  his  gun  and 
dog  with  an  intention  to  shoot  at  game.    By  the  Stat. 
3  Geo.  1.  c.  11.  it  is  enacted,  that  no  lord  of  a  manor 
shall  make  any  person  to  be  a  game-keeper  with  power 
to  kill  game,  unless  such  person  be  qualified  by  the 
laws  of  this  realm  so  to  do;    or  unless  such  person  be 
truly  and  properly  a  servant  to  the  said  lord  ;  or  be  im- 
mediately employed  and  appointed  to  take  and  kill  the 
game  for  the  sole  use  of  the  said  lord,  and  not  other- 
wise.    It  also  appeared  that  the  pbiintiff  was  neither 
a  qualified  person  to  kill  game  by  the  laws  of  the  realm, 
nor  was  properly  a  menial  servant  to  the  lord  of  the 
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A.  p.  176a  nuuKMr ;  whefrapon  two  queBtions  arose  at  the  (rial, 
Isty  Whether  from  the  facts  proved,  the  plaintiff  had 
been  guilty  of  any  ofience  against  the  Game-laws,  so 
as  to  subject  him  to  have  his  gun  seised  and  taken  from 
him  by  the  defendant.    Sd,  Whether^  as  ike  plaintiff 
was  neither  a  qualified  person,  n<v  a  menial  servant  to 
the  lord,  he  could  be  appointed  his  game-keeper*—- 
Loid  MoH^ld  thought  the  defendant  had  no  right  to 
seize  the  gun ;  and  that  it  was  not  necessary  that  the 
plaintiff  should  be  a  qualified  person,  or  a  menial  ser- 
vant to  the  lord,  in  order  to  make  him  caapMe  of  having 
a  deputation  as  a  gam^eeper  from  the  lord  of  the 
manor ;  so  the  jury  found  for  the  plaintiff.     But  as  the 
lords  of  manors  and  country  gentlemen  present  at  the 
trial  were  of  different  opinions  about  this  matter^  Ixnd 
Mansfield  said,  he  thought  the  best  way  was  to  move  the 
Court  for  a  new  trial  without  costs,  and  if  he  had  thought 
this  could  not  have  been  done,  he  would  have  made  a 
case  for  the  opinion  of  the  Conil,  or  have  directed  the 
jury  to  have  found  a  special  verdict.    This  matter  was 
debated  on  t^riday,  November  the  iSth,  by  Sergeaat 
'Ztcighj  for  the  plaintiff,  and  Sergeant  Nares^  for  the 
defendant,  and  on  Monday,  the  S  1st  of  November,  the 
Court  dischai^ged  the  rule  to  shew  cause  why  there 
should  not  be    a  new  trial.~*>Curia.    There  are  two 
questions ;  1st,  Whether  the  plaintiff  was  a  person  qua- 
lified to  receive  a  deputation  from  the  lord  of  the  manor 
to  be  a  game-keeper  at  all.     Sd,  Supposing  he  is,  whe- 
ther the  justice  of  peace  (the  defendant)  under  the  Stat. 
5  Ann.  c.  14.  s.  4.  had  a  right  to  take  his  gun  from  him, 
while  he  was  sporting,  for  the  purpose  of  killing  game, 
for  we  think  it  will  make  no  difference  in  the  case,  whe- 
ther he  shot,  or  not,  out  of  the  manor.     The  Stat  9S 
and  S3  Car.  S.  c.  85.  is  the  first  act  that  introduces 
game-keepers,  whereby  it  is  enacted  that  lords  of  manors 
&c.  may  by  writing  under  their  hands  and  seals  authorize 
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game-keepers  within  their  royalties  to  seiie  gone,  tsc.  A.  D.  nn. 
or  other  engines  for  taking  or  killing  game.  See  this 
statute.  The  Stat.  4  and  5  W.  and  M.  c.  23.  s.  4.  puts 
game^keepers  upon  a  footing  with  the  ancient  keepers 
of  parks^  whereby  it  is  enacted^ihat  all  lords  of  manors 
or  their  game-keepers  may  within  their  royalties  resist 
offenders  in  the  night-time  in  the  same  manner^^andbe 
equally  indemnified  as  if  such  fact  had  been  committed 
within  any  ancient  chase,  park,  or  warren.  See  this 
statute.  The  Stat.  5  Ann.  c.  14.  s.  4.  adds  power  to 
the  game-keeper  to  kill  game  upon  the  manor.  See  this 
statute.  The  Stat.  9  Ann.  c.  25.  s.  1.  enacts,  that  no 
lord  or  lady  of  a  manor  shall  make  above  one  game- 
keeper within  one  manor  with  power  to  kill  game,  and 
the  name  of  such  person  shall  he  entered  with  the  clerk 
of  the  peace,  such  entry  to  be  made  and  viewed  with* 
out  fee.  See  the  statute.  The  Stat.  3  Geo.  1.  c.  IK 
reciting  the  Stat.  5  Ann.  c.  14.  and  the  Stat.  9  Ann.  c.  25, 
and  the  abuse  of  those  statutes,  by  lords  of  manors 
granting  deputations  to  the  farmers,  tenants  and  occu- 
piers of  the  lands  within  their  respective  manors  to  be 
game-keepers,  with  power  to  kill  and  destroy  the  game, 
which  practice  tended  to  the  destruction  of  th^  game ; 
for  remedy  whereof  it  wa&  by  this  statute  enacted,  that 
no  lord  or  lady  of  a  manor  shall  appoint  any  person  to 
be  a  game-keeper  with  power  to  kill  game,  unless  such 
person  be  qualified,  or  be  truly  a  servant  to  the  said 
lord  or  lady,  or  immediately  employed  to  kill  game  fixr 
the  sole  use  of  such  lord  or  lady,  &c.  See  the  statale. 
As  to  the  first  question,  we  are  all  of  opinion  that  the 
plaintiff  was  a  person  properly  qualified  to  receive  a 
deputation  from  the  lord  of  the  manor  to  be  a  game- 
keeper, although  he  was  neither  a  qualified  poson,  nor 
a  menial  servant  to  the  lord  of  the  manor;  that  this 
Stat.  S  Geo.  1 .  never  was  meant  to  check  or  hinder  lords 
living  at  a  distance  (from  their  manors)  from  appointmg 
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A.  D-  A76a  nuuKMr ;  whereiipcm  two  questions  arose  at  the  trials 
1st,  Whether  from  the  facts  proved,  the  plaintiff  had 
been  gvUty  of  any  ofience  against  the  Game-laws,  so 
as  to  subject  him  to  have  his  gan  seioed  and  taken  ftom 
him  by  the  defendant.  Sd,  Whetfaar^  as  the  plaintiff 
was  neither  a  qnalified  person,  not  a  menial  servant  to 
the  lord,  he  could  be  appointed  his  game-keeper. — 
liord  Mem^eU  thought  the  defendant  had  no  right  to 
sdae  the  gun ;  and  that  it  was  not  necessary  that  the 
plaintiff  shouU  be  a  qualified  person,  or  a  ra^iial  ser- 
vant to  the  lord,  in  order  to  make  him  cs^aUe  of  having 
a  deputation  as  a  gamekeeper  ftota  the  lord  of  the 
manor;  so  the  jury  found  for  the  plaintiff.  But  as  the 
lords  of  manors  and  country  gentlemen  present  at  the 
trial  were  of  diflferent  opinions  about  this  matter.  Lord 
MamficUmAy  he  thought  the  best  way  was  to  move  the 
Court  for  a  new  trial  without  costs,  and  if  he  had  thought 
this  could  not  have  been  done,  he  would  have  made  a 
case  for  the  opinion  of  the  Comt,  or  have  directed  the 
jury  to  have  found  a  special  verdict.  This  matter  was 
debated  on  Friday,  November  the  IBth,  by  Sergeaat 
ticigh^  for  the  plaintiff,  and  Sergeant  Nares^  for  the 
defendant,  and  on  Monday,  theSlst  of  November,  the 
Court  discharged  the  rule  to  shew  cause  why  (here 
should  not  be  a  new  trial.— Curia.  There  are  two 
questions ;  Ist,  Whether  the  plaintiff  was  a  person  qua- 
lified to  receive  a  dq>utation  from  the  lord  of  the  manor 
to  be  a  game-keeper  at  all.  Sd,  Supposing  he  is,  whe- 
ther the  justice  of  peace  (the  defendant)  under  the  Slat. 
5  Ann.  c.  14.  s.  4.  had  a  right  to  take  his  gun  from  him, 
while  he  was  sporting,  for  the  purpose  of  killing  game, 
for  we  think  it  will  make  no  difference  in  the  case,  whe- 
ther he  shot,  or  not,  out  of  the  manor.  The  Stat  S2 
and  93  Car.  S.  c«  S5.  is  the  first  act  that  introduces 
game-keepers,  whereby  it  is  enacted  that  lords  of  manors 
&c.  may  by  writing  under  their  hands  and  seals  authorize 
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game-keepera  within  their  royalties  to  seiie  gmu,  tec.  A.  D.  iras* 
or  cither  engines  for  taking  or  killing  game.  See  this 
statute.  The  Stat.  4  and  5  W.  and  M.  c.  23.  s.  4.  puts 
game^keepers  upon  a  footing  with  the  sncient  keepen 
of  parks^  whereby  it  is  enacted^ihat  all  lords  of  manors 
or  their  game-keepers  may  within  their  royalties  resist 
offenders  in  the  night-time  in  the  same  manner^^andbe 
equally  indemnified  as  if  such  fact  had  been  committed 
within  any  ancient  chase,  park,  or  wanen.  See  this 
statute.  The  Stat.  5  Ann.  c.  14.  s.  4.  adds  power  to 
the  game-keeper  to  kill  game  upon  the  manor.  See  this 
statute.  The  Stat.  9  Ann.  c.  25.  s.  1.  enacts,  that  no 
lord  or  lady  of  a  manor  shall  make  above  one  game* 
keeper  within  one  manor  with  power  to  kill  game,  and 
the  name  of  such  person  shall  be  entered  with  the  clerk 
of  the  peace,  such  entry  to  be  made  and  viewed  with- 
out fee.  See  the  statute.  The  Stat.  3  Geo.  1.  c.  11. 
reciting  the  Stat.  5  Ann.  c.  14.  and  the  Stat.  9  Ann.  c.  S5. 
and  the  abuse  of  those  statutes,  by  lords  of  man<m 
granting  deputations  to  the  farmers,  tenants  and  oocu« 
piers  of  the  lands  within  their  respective  manors  to  be 
game«kecpers,  with  power  to  kill  and  destroy  the  game, 
which  practice  tended  to  the  destruction  of  the  game ; 
for  remedy  whereof  it  wa&  by  this  statute  enacted,  that 
no  lord  or  lady  of  a  manor  shall  appoint  any  person  to 
be  a  game-keeper  with  power  to  kill  game,  unless  such 
person  be  qualified,  or  be  truly  a  servant  to  the  said 
lord  or  lady,  or  immediately  employed  to  kill  game  fixr 
the  sole  use  of  such  lord  or  lady,  &c  See  the  statute. 
As  to  the  first  question,  we  are  all  of  opinion  that  the 
plaintiff  was  a  penon  properly  qnalifi^  to  receive  a 
deputation  from  the  lord  of  the  manor  to  be  a  game- 
keeper,  althoiq^h  he  was  neither  a  qualified  person,  nor 
a  menial  servant  to  the  lord  of  the  manor;  that  this 
StaL  SGeo.  1.  never  was  meant  to  check  or  hinder  lords 
tiviog  at  a  distance  (from  their  mmors)  from  appointmg 
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A.  D.  i74U  any  person  Whatsoever  to  kill  game  for  the  immediaie 
use  of  tbe  lord ;  if  it  was  otherwise  this  act  would  take 
away  tbe  right  of  every  lord  living  at  a  great  distance 
from  his  manor ;  we  therefore  are  of  opmion  that  the 
plaintiff  was  well  qualified  to  kill  game  in  the  manor 
of  Ringwood,  and  consequently  to  carry  a  gun  fcx 
that  purpose.  The  plaintiff  being  so  qualified,  the 
second  question  arises  upon  the  Stat.  5  Ann.  c.  14.  sec.4. 
whether  the  justice  of  peace  under  that  statute  had  a  right 
to  take  his  giin  from  him  while  he  was  sporting  for  the 
purpose  of  killing  game  in  another  manor,  out  of  the 
manor  of  Ringwood,  for  we  take  it  to  be  true  that  tbe 
plaintiff  intended  to  kill  game  when  he  was  out  of  that 
manor  of  Ringwood,  and  when  tbe  gun  was  taken  from 
him ;  and  1  think  it  makes  no  difference  in  the  case 
whether  he  shot  at  game  out  of  that  manor  of  Ribgwood 
or  not,  if  he  had  killed  game  where  he  was  not  a  game* 
keeper,  be  might  have  been  convicted  in  the  penalty  of 
5L  but  he  was  entitled  to  keep  and  have  dogs,  gnns  and 
nets  for  the  taking  and  killing  of  game  any  wheie ; 
upon  the  debating  this  case  at  the  bar,  cases  were  cited 
from  tbe  civil  law  books  and  our  law  books,  touching 
the  property  of  game  and  other  creatures  fene  naturae, 
and  tbe  lawfulness  of  pursuuig  the  same,  but  we  shall 
not  take  notice  of  those  matters,  because  we  are  now  to 
judge  upon  a  law  of  penalties,  and  the  words  of  penal 
laws  must  in  all  cases  be  strictly  pursued  ;  if  the  words 
be  doubtful,  courts  of  justice  will  explain  and  construe 
them  in  favour  of  the  subject ;  if  they  be  plain  and 
clear  words,  the  office  of  the  Court  is  jns  dicere  et  non 
dare,  and  we  must  not  rack  and  torture  words  to  punish 
tbe  subject.  The  first  part  of  sec.  4.  of  thisStat.  5  Ajm. 
gives  a  penalty  of  5/.  against  any  person  not  qualified 
tor  keeping  an  engine  to  kill  game,  and  then  proceeds 
to  give  justices  of  peace  and  lords  of  manors  power  to 
take  4way  the  game,  and  such  engine  in  the  custody  of 
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such  person  not  qualified  to  keep  the  same ;  but  game-  A.  D.  1768. 
keepers  are  all  qualified  to  keep  such  engines,  therefore 
are  not^he  objects  of  this  clause.  But  it  is  objected 
the  plaintifT  was  using  the  gun  to  kill  game  out  of  the 
manor  of  Ringwood  ;  the  answer  is,  he  had  a  right  to 
keep  it  any  where,  and  if  he  killed  game  with  it  out  of 
the  nianor  he  might  have  been  convicted  in  the  penalty 
aforesaid,  but  the  justice  had  no  right  to  take  the  gun 
firom  him ;  it  would  be  confounding  the  right  of  keeping 
with  the  right  of  using  the  gun  to  say  otherwise,  we  can- 
not think  the  legislature  had  any  such  meaning.  The 
acts  of  parliament  come  from  the  lords  of  manors  them- 
selves^  who  most  commonly  furnish  their  game-keepers 
with  dogs,  guns,  nets,  &c.  we  cannot  think  their  pro- 
perty was  intended  to  be  put  in  the  power  of  their 
game*keepers  to  forfeit  the  same,  whenever  they  might 
please  to  exceed  their  authority  under  the  deputations. 
By  the  Stat.  SSand  23  Car.  2.  game-keepers  themselves 
are  empowered  to  seize  guns ;  what !  shall  a  game-keeper 
in  the  very  next  manor  to  mine  have  a  power  to  take 
my  game-keeper^s  gun  •  if  he  happen  to  be  trespassing 
in  my  neighbour's  manor  ?  this  would  be  a  humilia- 
ting disgrace  indeed,  and  could  never  be  meant  by  the 
l^islature,  and  if  game-keepers  were  permitted  to 
sdze  one  another's  guns,  there  would  be  a  kind  of 
IxMPdei^war  among  them  ;  if  this  was  a  doubtful  case^ 
we  should  incline  to  the  same  opinion  we  are  of,  to  pre- 
vent breaches  of  the  peace ;  but  it  is  a  clear  case,  and 
the  game-keeper  is  neither  within  the  words  or  meaning 
of  the  Stat.  5  Ann.  c.  14.  s.  4.  Upon  the  whole  we 
are  all  of  opinion  that  the  gun  of  a  game-keeper  of  a 
manor  cannot  be  seized  either  eundo  or  redeundo;  ot  any 
where  else,  and  that  the  defendlmt  the  jnstice  of  peace 
had  no  right  to  take  away  the  plairrUfl:^8  gun  from  him  ; 
the  rule  to  shew  cause  why  there  should  not  be  a  new 
trial  was  discharged .    Per  totam  Curiam  • 
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A.  D.  1769.      The  King  v.  Uriah  Corden.    4  Burrowsj  p.  2279. 
Conviction        This  was  a  conviction  by  a  justice  of  peace,  apoD 
s^c.  14.  for  ^^^  third  section  of  the  Act  of  5  G.  3.  c.  14.  *^  for  the 
preservation  ^jore  effectual  preservatiou  of  fish  in  fishponds  and 

of  nsh  quash-     ,  ,.      .  ^    ,.     ^.    .  .^    «   « 

ed,  because  it <yther  waters."    It  set  forth  that  on  a  specified  day,  at 
should  ap.    ^  specified  place,    Martha  Buxton  of  the  parish  of 

pear  thereon,        r  r        ^  «- 

that  tlie  fish-Ashborne  in  the  county  of  Derby,  spinster,  cometh  in 
ou^  Uwcon^'*^''  ^^°  proper  person  before  the  justice,  and  upon  her 
seotoftbe    corporal  oath,  &c.  &c.  gi?eth  me,  the  said  justice,  to 
understand  and  be  uformed,  that  Uriah  Corden,  of 
Clifton,  in  the  parish  of  Ashborne  in  the  said  conn^, 
gentleman,  on  the  18th  day  of  June  last  past,  in  the 
parish  of  Ashborne  aforesaid,  did  fish  with  a  net  in  a 
brook  or  stream  called  the  Schoo  Brook,  in  that  part  of 
the  said  brook  which  runneth  between  the  manor  of 
Clifton  and  the  manor  of  Offcoat  and  Underwood  b 
the  said  county ;  and  did  then  and  there  take,  kill,  and 
destroy  sereral  fish,  against  the  form  of  the  statute  in 
such  case  made  and  provided ;    he  the  said  Uriah 
(a)  See  the    Corden  (a)  not  having  any  just  right  or  claim  to  take, 
the  6^th  8M-  ^^  ^^  carry  away  any  such  fish ;  and  the  said  part  of 
tion  of  this   the  said  brook  or  stream,  wherein  and  whereapoii  the 
said  fish  were  io  taken,  killed  and  carried  away,  not 
being  in  any  park  or  paddock,  or  in  any  garden,  orchaid 
or  yard  adjoining  or  belonging  to  any  dweUing-house, 
l^ut  in  other  enclosed  ground  then  and  there,  being  jvi- 
vate  i^perty .    And  further,  on  the  same  day  and  yesi 
aforesaid,  and  at  the  place  aforesaid,  cometh  one  John 
Chatterton  of  Ashborne  aforesaid,  gentleman,  and  giveth 
me,  the  said  justice,  to  understand  that  Richard  Hayne 
o£  Ashborne  aforesaid,  Esq.  is  the  true  and  lawful  owner 
of  the  fishery  of  the  aforesaid  part  of  the  said  htook 
called  Schoo  Brook,  which  runneth  between  the  mansr 
of  Clifton  and  the  manor  of  Offcoale  and  Underwood 
in    the  county    afiMresaid.    And   thereupon  the  said 
Martha   Buxton,  the  informant  aforesaid,  prays  that 
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that  the  said  Uriah  Corden  may  be  convicted  of  the  A.B.\769.' 
ofience  aforesaid,  according  to  the  form  of  the  statute 
in  such  case  lately  made  and  provided.  Whereupon, 
afterwards^  to  wit,  upon  the  I6th  day  of  July  in  the 
year  aforesaid,  at  Ashbome  aforesaid,  in  the  county 
aforesaid,  he  the  said  Uriah  Corden  being  by  virtue  of 
my  warrant  brought  before  me  the  justice  aforesaid  at 
Ashbome  aforesaid,  to  answer  the  said  charge  con- 
tained in  the  said  information,  and  having  heard  the 
same,  he  the  said  Uriah  Corden  is  asked  by  me  the 
said  justice  "  If  he  can  say  any  thing  for  himself  why 
he  the  said  Uriah  Corden  should  not  be  convicted  of 
the  premises  above  charged  upon  him  in  form  afore- 
said:" and  because  he  the  said  Uriah  Corden  doth 
not  nor  can  say  any  thing  in  his  own  defence,  touching 
and  concerning  the  premises  aforesaid,  but  doth  of 
his  own  accord  fieely  and  voluntarily  acknowledge  and 
ccHifess  all  and  singular  the  said  premises  to  be  true,  in 
manner  and  form  as  the  same  are  charged  upon  him  in 
the  said  information;  and  because,  all  and  singular 
the  premises  being  heard  and  fully  understood  by  me 
the  said  justice,  it  manifestly  appears  to  me  that  he  the 
said  Uriah  Corden  is  guilty  of  the  abovementioned 
oflfence  so  laid  to  his  charge ;  it  is  therefore  adjudged 
by  me  the  said  justice,  that  the  said  Uriah  Corden  is 
guilty  of  the  aforesaid  oSsnce ;  and  that  he  be  and  he 
is  hereby  convicted  by  me  the  justice  aforesaid,  of  the 
{Hremises  aforesaid,  according  to  the  form  of  the  statute 
aforesaid  ;  and  I  the  justice  aforesaid  do  award  and 
adjudge,  that  for  the  premises  aforesaid  he  hath  for* 
feited  the  sum  of  five  pounds  of  lawful  money  of  Great 
Britain,  to  be  paid  as  the  statute  aforesaid  doth  direct. 
In  witness  whereof,  I  the  said  justice  to  this  record  of  . 
conviction  as  aforesaid  have  set  my  hand  and  seal,  at 
Adibome aforesaid,  in  the  county  aforesaid,  the  16th  day 
of  July  in  the  year  abovc-writtm.  R.  Beiesfoidj  (L.S*) 
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A.  D.  1X69.  This  ca«c  Ma<i  twice  argued  by  counsel  on  botfi  sides. 

The  counsel  for  the  defendant  took  three  exceptions 

to  the  conviction.     Ist  exception.     It  does  not  appear 

that  this  conviction  was  inade  upon  the  complaint  of 

the  owner,  or  by  authority  from  the  owner ;   or  even 

that  this  was  a  fishing  without  the  consent  of  the  owner. 

Whereas    it  'appears  clearly,    npon   considering   thb 

whole  act  of  parliament,  and  comparing  one  part  of  it 

with  another,  that  the  complaint  of  the  owner  is  essen- 

tially  necessary  to  the  jurisdiction  given  to  the  justice 

of  peace  by  this  third  clause  of  it.     See  the  Case  of  the 

King  y.  Mallinson,  M.  S2  G.  2.  B.  R.  Bur.  Rep. 

p.  681,  68S. — Sd  exception.     There  is  no  proof  upon 

oath,  that  Mr.  Hayne  was  the  owner ;  or  who  else  was 

80.     John  Chattcrton's  information  is  not  upon  oath: 

and  it  is  confined  to  the  time  of  giving  it ;  bat  says 

nothing  about  who  was  owner  at  the  time  of  the  fishing. 

— 3d  exception.     The  adjudication  is  ^^that  thedefeii'* 

dnnt  hath  forfeited  the  sum  of  five  pounds,  to  be  paid 

as  the  statuteaforesaid  doth  direct."     Whereas  it  ought 

to  have  particularly  specified  and  directed  to  whom  it 

should  be  paid.     It  was  answered  to  these  exceptions. 

I  St.  There  are  no  expressions  in  this  A  ct  of  5  G .  S.  c.  14. 

which  require  the  complaint  to  the  justice  to  be  made 

by  the  owner.    Tlie  words  are  general :  the  jurisdiction 

is  given  to  the  justice,  ^^  upon  complaint  made  to  him 

upon  oath."    Sd.    The  defendant  has  cmifessed  the 

.  whole  charge :  and  part  of  it  is,  ^^  that  Mr.  Hayne  was 

the  owner."    3d.  The  act  itself  directs  <<  that  the  parly 

convicted  shall  immediately  after  conviction  pay  the 

penalty  of  five  pounds  to  such  justice  or  justices  before 

whom  heshail  be  convicted,  for  theuse  of  such  person  or 

persons  as  the  same  is  thereby  appointed  to  be  forfeited 

and  paid  unto."     It  is  enough  to  say,  <<  convictus  est, 

et  forisfaciet  the  sum  of  money  juxta  formam  statuli." 

1  Salk.  383.  Regina  v.  Bairet.    2  Sir  J.  Strange,  858. 
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Rex  T.  Hawks.-^The  Court  all  concurred  in  holding  A.  D.  i7aQ. 
this  conviction  to  be  a  bad  one.  They  thought  that  a 
(a)  tight  hand  ought  to  be  holden  over  these  sammarj  (o)Vid.  2Rur. 
convictions ;  and  it  ought  to  appear  to  the  Court,  that  ^oiiine^y! 
the  justice  has  jurisdiction  in  the  case :  they  ought  to 
be  kept  to  a  proper  degree  of  strictness;  and  not  to  be 
made  arbitrarily  and  without  authority.  In  the  present 
case,  ihsy  held  that  the  justice  does  not  appear  to  hav;e 
jurisdiction.  Here  k  no  complaint  from  the  owner  ;  nor 
does  it  even  appear  to  have  been  without  his  consent. 
It  ought,  at  least,  to  appear  that  it  was  without  his  coa« 
sent.  This  is  plainly  implied  in  the  act  of  parliament: 
the  giving  the  penalty  to  the  owner  shews  it.  Here,  it 
does  not  sufficiently  appear  that  this  was  private  pro- 
perty ;  or  who  was  the  owner.  The  witness  who  gives  I 
the  justice  to  understand  ^^  that  Mr.  Hayne  is  the 
owner,"  was  not  upon  oath;  and  was  therefore  nQ  wit* 
ncas.  The  ownership  is  not  sufficiently  charged :  nei- 
ther is  it  confessed.  The  confession  goes  no  further 
than  the  matters  charged.  The  words  in  the  conviction 
^.'  not  having  any  just  jrigiht  or  cbim  to  take,  kill,  or 
carry  away  any  such  fish,"  are  the  words  a^d  opinion 
of  Martha  3uxton ;  not  of  the  justice  of  peace  who 
has  made  th^  conviction:  and  they  are  too  general. 
The  proviso  from  whence  they  are  taken,  means  to  ex- 
cept such  persons  aa  have  a  special  right  to  fish  iu  the 
fishery  of  another.  The  offence  intended  in  this  con^ 
viction  is  fishing  in  the  fishery  of  Mr.  Hayne,  being  pri^ 
vate  property.  But  all  this  might  be  dmie,  for  augb^ 
that  appeaiB  upon  this  conviction,  with  the  consent  of 
the  owner.  The  fact  ought  to  appear  so  that  the  Cpurt 
may  be  able  to  judge  whether  t)ie  conviction  be  agreer 
able  to  law.  If  the  owner  had  been  the  complainer,  that 
would  have  shewn  his  dissent :  but  this  conviction  is 
upon  the  complaint  of  Martha  Buxton  ;  and  it  does 
fiot  ntppear  that  the  defendant  has  been  guilty  of  filching 
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A,  P.  fyri.  in  any  water  being  prirate  property,  withont  oonaent 
ef  the  owner. — ^Per  Cur/  unafiiraouslj.  Conviction 
qnashed. 


«ff 


Seymour  mid  others  v.  lA^rd  Courtenay  and  others*    5 

Burrows^  jp.  S814. 

Wkfttber  a  This  was  an  action  of  trespass  for  distoibing  the 
^m'iS&^^plMn^^ft'  ^^^^  fishery.  At  the  trial,  the  pbuotiiis 
daimed  by  a^^re  nonsuited.  Mr.  Sergeant  Bmrlandy  on  behalf  of 
owner  of  the  the  plaintiffs,  mored  (upon  Saturday,  9th  NoTeinber, 


^^^^^^miy)  to  set  aside  this  nonsuit,  without  payment  of 

Mein  to  DS  «       ■«■      « 

determined,  costs;  and  that  they  might  have  a  new  trial.     Liwd 

Clifford  was  the  real  phintiff,  and  Lord  Courtenay  the 
real  defendant ;  they  were  both  present  at  the  time  of 
the  motion.  The  objection  made  by  the  counsel  for 
the  defendants  at  the  trial  was  io  the  evidence  adduced 
by  the  plaintiA  to  prove  their  title.  Their  principal 
exception  to  its  sufficiency  was,  that  the  plaintiffs  bad 
only  piroved  a  grant  of  this  fishery  from  Lord  Gliflfiwd, 
with  the  exception  of  an  oystery,  and  also  a  reserva- 
tion of  a  right  io  Lord  Clififord,  the  grantor,  of  taking 
fish  for  the  supply  of  his  own  table ;  which  was  so  fitf 
from  proving  a  right  to  a  several  fishery,  that  it  was 
directly  contrary  to  the  idea  of  it.  A  several  fishery 
must  be  exclusive  of  the  right  of  all  other  persons: 
whereas  others  have  here  a  right  to  fish  throughout  the 
whole  limits  of  the  fishery.  Therefore  the  plaintifi 
cannot,  upon  this  evidence,  maintain  an  action  of  tres- 
paaB  for  disturbing  diem  in  their  several  fishery*  This 
objection  was  allowed  at  the  trial :  and  the  pbtintiffs 
were  nonsuited.  There  was  also  another  exception 
taken  at  the  trial ;  ws*  that  it  was  not  proved  that  the 
soil  was  granted  to  the  plaintiffs ;  and  none  can  have  a 
several  fishery,  but  the  owner  of  the  soil.  Rule  to  shew 
cause.  On  Tuesday,  19th  November,  1771,  cause  was 
shewn,  by  Sergeant  Dqvy^  Mr.  Ihummgy  Mr.  Thomas 
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GmUdy  Mr.  Walker ^  and  Mr.  Imipty^  oh  behalf  of  the  A.  D.  177  \. 
defendants^    They  insisted  that  the  plaintifis  had  de« 
dared  iipoo  a  title  which  they  plainly  had  not*    Their 
9d,  3d,  and  4th  counts  are  upon  a  sereral  fishery :  and 
they  claiman  exclusiye  right.    But  they  have,  in  fact, 
only  a  limited,    qualified    rights      They  have  only 
proved  a  right  to  a  free  fishery;  not  to  a  separate 
fishery.    Lord  Clifibrd  neither  did  grant,  nor  intended 
to  grant  an  exclusive  right :  he  has  expressly  excepted 
the  oysfery,  and  has  reserved  a  right  to  himself  to  fish 
ior  every  other  sort  of  fish  for  his  own  table.    The 
grantees  therefore  could  not  have  a  sq>arate  exclusive 
fishery,  when  others  had  a  right  ixi  fish  as  well  as  they. 
Neither  can  a  person  have  a  separate  fishery,  without 
being  owner  of  the  soil.    And  here  Lord  Cliffi>rd  nei- 
ther did  grant,  nor  intended  to  grant  the  soil.    It  is 
plain,  tberefi»e,  that  there  ought  ix}  be  judgment  of  non- 
suit.   See  S  Salk.  637.  Smith  v.  Kemp,  Tr.  4  W.  and 
M •  B.  R.  and  the  cases  there  mentioned,  and  Carthew, 
885,  986.  8.  C— Sergeant  Burland^  Sergeant  Glymy 
and  Mr.  Mansfieldy  counsel  for  the  plaintifi,  argued 
fliat  the  soil  did  pass  by  this  grant,  which  was  a  grant, 
they  said,  of  a  several  fishery.:  and  a  several  fishery 
may  exist  without  the  person's  being  owner  of  the 
8oil(a).    A  subject  may  have  a  several  fishery ;  though  Ca)V.  1  Inst. 
the  crown  has  a  right  to  the  royal  fish.    A  sutgect  may  Bracton  fo. 
have  an  exclusive  several  fishery  in  an  arm  of  the  sea.  so8.  and  1 
A  grant  of  a  several  fishery  is  capable  of  particular  re- 
servations or  exceptions :  the  thing  may  be  granted ; 
and  yet  a  part  of  it  reserved.    A  close  may  be  granted, 
excepting  an  acre ;  woods,  except  certain  timber;  ad- 
vowsons,  except  particular  prcsmtations ;  and  so  of  all 
otho*  inheritances ;  and  why  not  the  same,  in  the  grant 
of  a  several  fishery  i    A  fishery  may  be  granted,  ex- 
cept a  particular  pool.    If  Lord  Clifford  had  granted 
a  liberty  of  fishing  to  a  neighbouring  gentleman,  yet 
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A.  D.  1771.    he  would  still  have  had  a  sevend  fishery  :  sach  a  grant 
would  not  have  destroyed  his  right.    Here^  the  reser* 
vation  to  Lord  Clifford,  of  the  liberty  of  taking  fish 
for  his  own  table,  is  only  a  licence :  it  does  not  derogate 
from  the  grant.    And  the  oystery'is  only  a  part  of  the 
water.    It  is  not  necessary  that  a  several  fishery  beto« 
tally  and  absolutely  exclusive  of  all  other  persons.   A 
several  fishery  may  be  granted  to  two  or  more  persons ; 
or  it  may  descend  to  two  or  more  tenants  in  commoa: 
and  yet,  in  those  cases^  it  could  not  be  an  exclusive 
right.    A  tenant  in  coounon  may  declare,  as  if  pos* 
sessed  of  the  whole.    This  was  a  several  fisheiy  in 
liord  Clifibrd ;  and  it  must  be  the  same  in  his  grantee, 
as  it  was  in  Lord  Clifford  the  grantor.    Neither  (be 
exception  of  the  oystery  nor  the  reservation  to  Loid 
Clifford  can  alter  the  nature  of  the  fishery,  and  con?ert 
it  from  a  several  one  into  a  free  one,  or  into  a  fishery 
in  conunon :  it  still  remains  a  several  fishery  as  to  all 
the  rest  of  the  world.    Thb  no  more  changes  the  na- 
ture of  the  several  fishery,  than  a  licence  ip  angle  for 
a  single  hour  would  do*    It  is  not  requisite  t]iat  a  s^ 
veral  fishery  should  be  carried  to  such  a  rigid  degree 
of  exclusion ;  the  epithc^  of  a  several  fishery  means 
no  more  than  to  distinguish  such  a  right  from  a  free 
fishery,  or  a  fishery  in  common.    The  Court  took  a 
few  days  to  advise.    And  on  Monday,  SSth  Novem- 
ber, 1771,  Lord  MansfiM  delivered,  their  resolution. 
It  is  not  necessary  for  us,  in  the  present  case,  to  give 
any  opinion  ^^  Whether  a  person  can  have  a  seTeral 
fishery,  wiUiout  being  owner  of  the  soil ;"  as  we  think 
that  it  was  the  intention  of  this  grantor  to  pass  every 
thing  that  was  necessary  to  convey  a  several  fishery  i^ 
the  plaintififs.     If  there  had  been  no  otlier  count  in  this 
declaration,  but  the  first,  (which  is  for  breaking  tJieir 
close  covered  with  water,)  it  might  have  been  necessarj 
for  us  to  have  determined  wheUier  the  ownership  of  thf 
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soil  was  in  the  plaintiffs  or  not :  but  if  there  are  other  A,  D.  1771. 
counts  in  the  declaration,  upon  which  the  plaintiffs 
might  maintain  their  action,  that  will  be  a  sufficient 
ground  for  us  to  set  aside  the  nonsuit.  And  we  are  all 
of  opinion,  that  the  plaintiffs  might  maintain  their  ac- 
tion, upon  the  2d,  3d,  and  4fth  counts,  (which  are  for 
disturbing  them  in  their  several  fishery.)  We  agree 
in  the  position,  that,  in  order  to  constitute  a  several 
fishery,  it  is  requisite  that  the  party  claiming  it  should 
so  far  have  the  right  of  fishing,  independent  of  all 
others,  as  that  no  person  should  have  a  co-extensive 
right  with  him  in  the  subject  claimed  :  (for,  where  any 
person  has  such  co-extensive  right,  there' it  is  only  a 
free  fishery.)  But  we  think  that  a  partial  independent 
right  in  another,  or  a  limited  liberty,  does  not  derogate 
from  the  right  of  the  general  owner.  Here,  Lord  Clif- 
ford being  the  general  owner  demised  to  the  plaintiffs, 
reserving  a  particular  species  of  fishing,  viz.  the  oys- 
tery^  which,  in  its  nature,  is  to  be  exercised  in  a 
particular  mode.  A  reservation  is  equal  to  a  grant. 
Therefore  it  brings  it  to  the  same  question,  as  if  the 
plaintiffs,  being  the  general  owners,  had  granted  tha 
sole  right  of  fishing  for  oysters,  io  Lord  Clifford. 
And,  taking  that  to  be  the  case,  we  think  the  plaintiff 
would  still  have  had  a  several  fishery  to  all  intents  and 
purposes,  except  as  to  the  taking  oysters  ;  which  is  no 
part  of  the  present  dispute.  And  as  to  the  liberty  re- 
served to  Lord  Clifford,  of  taking  fish  for  his  own 
table,  that  is  a  mere  limited  liberty,  and  not  co-exten- 
sive with  the  right  of  the  plaintiffs,  who  can  take  fish 
at  all  tiroes,  and  for  all  purposes.  If  this  is  not  a  se- 
veral fishery,  it  would  not  be  any  species  of  fishing, 
that  the  law  knows.  It  could  not  be  a  free  fishery ; 
because  no  person  has  a  co-extensive  right  with  the 
plaintiffs.  And  as  to  its  being  a  common  of  fishery,  that 
is  not  pretended.    Therefore,  on  the  whole,  we  thmk 


1162  APPENDIX. 

A.D.  1T71,  it  can  be  no  other  than  a  Bcreral  fishery ;  and  that  the 
plaintiffii  might  maintain  their  actbn,  on  those  coants 
adapted  to  such  right ;  and  consequently,  that  the  non- 
suit should  be  set  aside,  and  a  new  trial  granted.    Rale 

^That  the  nonsuit  be  set  aside,  (without  costs  on  either 

side ;)  and  a  new  trial  had. 


The  King  v.  Newman  and  others.    LqffVs  Rep.  p.  178. 
t^l^cot'J^tute  against  keeping    and  using   greyhounds.     Mr. 


Usingagrey-     On  an  information  for  undue  conviction  on  the  sta 

ad 

ny  with  a      Newman^  it  appears  on  the  evidence,  convicted  two 


ScmaiT^wh J  persons  who  were  themselves   unqualified,    but  who 

keeps   it,   is^j^re  out  with  a  qualified  person ;  which  they  pleaded 
not  witbm  ^  ,    ,        »      «  x  ^i_  • 

the  statute,  in  their  defence,  and  that  the  dogs  were  not  theu  own. 
He  said  he  knew  it,  and,  turning  to  his  brother  justice, 
said,  "  They  are  duly  convicted,"  and  obliged  his 
brother  justice  to  convict  them.  The  information  is 
against  both  justices*  In  this  case  it  was  said,  <m  the 
part  of  the  justice,  that  the  convicted  persons  not 
being  qualified  by  their  own  evidence,  and  it  not  ap- 
pearing by  any  evidence  expressly,  that  the  peisoo 
they  were  with  was  a  qualified  person,  or  that  the 
dogs  were,  as  they  asserted,  not  theirs,  but  his,  that 
the  information  might  not  be  granted.  It  was  £uthei 
said,  that  it  has  never  been  adjudged,  that  unqualified 
persons  out  with  qualified  were  free  from  the  penalty ; 
nor  that  it  signified  whether  the  dogs  belonged  to  the 
qualified  men,  or  to  the  others :  for  the  being  out  to 
use  them,  was  sufficient  within  the  statute ;  or  at  least 
it  had  been  much  doubted. — Sergeant  Burland,  for  the 
defendants.-^Lord  Mansfield.  Let  the  Justice  pay  the 
whole  costs,  and  go  before  the  Master.— Serjeant  Bur* 
land.  Does  your  Lordship  think  them  sufficiently  qua- 
lified  ?— Lord  Mansfield.  Yes ;  and  it's  matter  of  ten- 
demess  to  take  it  this  way.  I  know  you  io  be  veiy 
judicious,  and  thought  you  led  to  it    The  defimoa 
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jou  set  up  for  the  Justice  was  none ;  if  it  had  been  ever  A.D«l7ti. 
thought  of  by  them.  I  remember  the  case  at  Exeter 
of  the  poacher ;  the  greyhound  taken  in  his  posses- 
sion :  e?en  a  special  jury  had  no  doubt,  but  found 
for  the  defendant.  Keeping  and  using  are  the  words 
of  the  statute.  Shall  not  a  gentleman  take  any  body 
ont  with  him,  to  beat  the  bushes,  and  see  a  hare  killed? 
It  appeared  too,  on  the  evidence,  that  the  summons 
was  taken  out  on  the  Sunday,  and  that  the  parties 
asked  an  hour's  time  to  go  for  Mr.  Linch,  the  gentle- 
man they  went  out  with,  who,  they  say,  is  worth  se* 
reral  hundreds  per  annum.  It  is  not  pretended  on  the 
other  side,  but  they  might  have  brought  this  witness 
in  three  or  fours  at  least.  This,  Lord  Metnsfield  ob- 
serves, with  some  of  the  above-mentioned,  were  very 
aggravating  circumstances.  However,  you  know  the 
strength  (he  added)  of  your  own  case :  take  it  by 
way  of  information. — Sergeant  Burhmd^  however, 
thought  it  advisable  to  desire  leave  then  to  refer  it  to 
the  Master,  which  was  granted  accordingly. 

Anonymous.    LojffVs  Rep.  p.  364.  ^  y).  1773. 

The  presumption  is,  that  he  who  has  a  separate  fish- 
ery is  owner  of  the  soil.  Vide  Skinner,  S12.  Salk. 
Brook,  title  Pescharias.  Co.  Lit.  ISI.  Roll.  Abr. 
This  was  upon  a  case  reserved,  which  was  therefore 
observed  to  require  a  finding  much  less  strict  and  cir- 
camstantial  than  a  special  verdict.  And  Lord  Mans- 
field, I  think,  was  of  opinion,  that  notwithstanding 
Lord  Coke's  observation,  the  presumption  certainly 
was,  that  the  man  who  hath  several  fisheries  is  the 
owner  of  the  soil ;  and  that  Sir  John  Davie  observes 
upon  Coke's  objection  to  the  contrary,  and  denies  it 
expressly  ;  and  then  if  there  is  no  evidence  to  the  con- 
trary, the  presumption  stands. — Mr.  Justice  Aston. 
That  notwithstanding  the  dictum  of  Lord  Coke  (who 
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A>  n.  17T8,  yet  admits  that  by  the  words  aquam  suam  tUc  soil  will 
pass]  tbe  case  in  Salkcld,  637.  Case  ia  Brooke  plac. 
trespasse  cited  by  Mr.  Wallace,  and  another  stiU 
stronger,  436.  with  Sir  John  Davie  go  to  the  conlfary. 
—Curia  omnis  assensit. 


Pallant  v.  Roll.     2  Black.  Rep.  p.  900. 
Intrespassfor    Trespass,  for  that  tlie  defendant  "  being  a  dissolate 
hunting,  'aid  neslectinff  his  employment,  and  following  hunt- 

tute  4  and  6ing  and  other  game,  and  by  no  means  qualitiea  by  law 
agiinst  SJc  SO  to  do,  broke  and  entered  the  plaintiff's  closes,  and 
defendant  as^jth  dogs,  guns,  and  other  engines  for  destruction  of 
peMon!"&c.  the  game,  hunted  upon  the  said  closes,  trod  down  the 
if  the  plain-  j^g  a^^j  corn,  and  broke  the  fences,  &c.  "  against 
trespafs  but  the  form  of  the  statute."     On  not  guilty  pleaded,  and 

not  the  cir-   ^^^^  thereon,  a  verdict  was  found  for  the  plaintiff  at 
cumstances  '  •  .n-         ■■  i_-  i_ 

under  the  tta- Bury  assizes  for  one  shillmg  damages,  subject  to  Uie 

^coV?r%'9^fn<>pinio«  of  the  Court  upon  this  case.    The  defendant 
common  ac-  ^i^as  not  qualified  in  his  own  right  to  kill  game,  but 
pass!  ra/nowas,  and  for  three  years  had  been,  a  menial  servant 
morecosu     and  huntsman  to  Robert  Leman,  esq.  a  gentleman  of 
mages,if  the  1500/.  per  annum  estate,  who  has  kept  hounds  these 
under^40i^  twenty  years ;  and  the  defendant  in  December,  1771, 
went  out  by  his  master's  orders  with  the  hounds,  his 
master  not  being  present,  and  was  beating  over  the 
plaintiff's  grounds.     The  plaintiff  desired  the  defend- 
ant to  go  off  his  land,  which  he  refused,  and  at  length 
found  a  hare,  and  hunted  her  over  several  pieces  of 
land  mentioned  in  the  declaration,  two  of  which  were 
sown  with  wheat.  •  Qu.  Whether,  if  the  Court  shouJd 
be  of  opinion  that  the  defendant  is  not  a  dissolute  per* 
son,  &c.  under  Stat.  4  and  5  W.  and  M.  c.  SS.  ^  10^ 
the  plaintiff  can  recover  against  him  in  this  action,  or 
whether  he  ought  to  have  brought  a  common  action  of 
trespass  quare  clausum  fregit.     This  case  was  argued 
by  Sayer  for  the  plaintiff,  and  Foster  for  ihe  defendant. 
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And  by  De  Grey^  Chief  Justice.  We  have  no  doubt  A.  P.  177a. 
but  that  the  defendant  is  not  a  dissolute  person,  &c. 
irithin  the  meaning  of  the  statute.  The  only  real 
question  is,  whether,  as  this  action  is  framed,  the 
plaintiff  can  recover  any  thing  ?  He  certainly  cannot 
have  his  full  costs ;  if  he  cannot  recover  any  thing, 
but  is  nonsuit,  he  must  pay  costs  :  if  he  can  recover  as 
upon  a  common  action  of  trespass,  he  saves  his  costs. 
Now  certainly  any  man  might  have  always,  brought  an 
action  of  trespass  for  hunting  upon  bis  grounds.  For 
this  injury,  among  others,  the  Statute  of  Gloucester 
gave  costs  as  well  as  damages.  The  Statute  of  Car.  2. 
to  prevent  vexation,  lowered  the  costs,  and  if  less  than 
40s.  recovered,  gave  no  more  costs  than  damages. 
Tbe  Statute  4  and  5  W.  and  M.  restored  full  costs 
again,  even  in  case  of  small  daitaages  recovered  against 
dissolute  persons,  inferior  tradesmen,  &c.  This  sta- 
tute gives  no  new  cause  of  action :  the  old  right  of 
action  always  existed,  and  does  still  exist.  The 
plaintiff  complains  of  a  trespass,  and  sues  for  the  com- 
mon law  remedy.  He  also  states  collateral  circum- 
stances, which  under  the  statute  would  entitle  him  to 
costs  upon  a  verdict  for  small  damages.  If  he  proves 
those  cifcumstances,  he  has  his  full  costs ;  if  they  are 
not  proved,  they  are  mere  words  of  surplusage,  and 
the  defendant  stands  exactly  in  the  same  situation  as  if 
the  Statute  4  and  5  W.  and  M •  had  never  been  made. 
Many  cases  in  the  books  have. been  cited,  but  none 
applicable  to  the  present  question.  For  the  only  point 
upon  which  the  Court  gives  their  opinion  is,  that  the 
eircumstances  stated  and  not  proved  do  not  affect  the 
cause  of  action  itself,  but  merely  a  collateral  conse^ 
qnence,  that  of  costs. — Goulds  Blactcstoncy  and  Nares 
accordant.  Postea  to  the  plaintiff,  and  verdict  entered 
by  consent,  that  the  Jury  find  the  defendant  not  a  dis« 
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A.  D.  1773.  solute  prnoD,  Sec.  but  guilty  of  the  ttespas,  damages 
one  Bhilling,  costs  one  shilling. 


A,  D.  1777.  Bimtead  v.  Buck.    2  Black.  Rep.  p.  1117. 

Trover  liesfor     Trover  fax  a  pointing  dog.     The  plaintiff  proved  the 

?o*t?»*^d'^"^  dog  to  be  his  property,  and  that  it  was  found  at  the 

which  thede«  defendant's  house  twelve  months  aAer  it  was  lost.    The 

^sef  "to  deli-  ^^^<l<uit  said  the  dog  strayed  there  casually ,  and  de« 

ver,  unless    manded  90s.  for  twenty  weeks  keep,  before  he  would 

keeping.  '^   deliver  Up  the  dog.    A  verdict  for  the  plaintiff  subject 

to  the  opinion   of  the  Court,  whether   this   refusal 

amounted  to  a  conversion  of  the  dog  I — Foster  for  the 

defendant  declined  arguing  the  question  ;  and  so  postea 

to  the  plaintiff. 

Lord  Dacre  v,  Tebb.    3  Black.  Rep.  p.  1151. 
In  trespass        Declaration  in  trespass  for  breaking  and  entering  his 
free  warren^  ^^^  warren  in  Aveley,  in  the  county  of  Essex,  and 
thoiigli  da-    chasing,  hunting,  and  killing  divers  foxes,  hares,  co- 
iO^ffhe  plaint  i^i^>  partridges,  and  pheasants  of  the  plaintiff,  and  ' 
tiffshall  have  taking  away  other  his  goods  and  chattels.    On  not 
guilty  pleaded  and  trial  by  a  special  jury,  the  defend- 
ant was  found  guilty  of  breaking  and  entering  the  free 
warren  of  the  plaintiff,  and  chasing  and  hunting  one 
hare,  damages  6d.  and  not  guilty  as  to  the  residue.^ 
Glyn  for  the   plaintiff  moved,  that  the  prothonoCaiy 
might  tax   full   costs ;  allcdging  that  the  Statute  89 
and  S3  Car.  S.  (which  restricts  costs  in  trespass,  where 
the  damages  are  under  405.  unless  the  freehold  or  tide 
to  the  land  came  in  question)  did  not  extend  to  Ais 
action ;  in  which  there  could  not  possibly  be  any  ques- 
tion relating  to  the  land,  but  merely  to  the  franchise  of 
free  warren.     For  that  act  related  only  to  such  actions 
of  trespass,  where  some  injury  was  done  to  the  land. — 
Kempe  shewed  for  cause,  that  it  was  possible  the  free* 
hold,  or  title  to  the  land,  might  be  so  interwoven  with 
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tlie  tftle  to  the  fiee  warren,  that  both  might  come  io  A.  D.  1777. 
question.  And  where  the  title  to  the  land  might  come 
in  qaestion,  but  did  not,  and  the  damages  are  under 
4Qf .  there  shall  be  no  more  costs  than  damages.^-Ooti/tf, 
Justice.  1  think  the  Act  of  Parliament  is  confined  to 
such  actions  of  trespass,  where  the  soil  or  land  is  men- 
tioned in  the  declaration  as  the  subject  of  the  trespass 
complained  of.  The  right  of  free  warren  was  not  in 
the  contemplation  of  the  legislature. — Btackstofie,  Jus- 
tice, of  the  same  opinion.  .  In  actions  instituted  merely 
for  breaking  free  warren  it  is  impossible  the  title  ot  the 
soU  can  eyer  come  in  question ;  for  though  both  may 
concur  in  one  person,  yet  the  tide  to  the  free  warren  is 
always  collateral  to  that  of  the  land ;  for  a  man  may 
have  free  warren  in  alieno  solo.  Besides,  the  hare  so 
hunted  was  the  personal  property,  of  the  owner  of  the 
free  warren ;  and  if  any  injury  be  done  to  personal 
property,  that  will  take  it  out  of  the  statute,  and  en- 
title the  plaintiff  to  full  costs. — Nares,  Justice,  of  the 
same  opinicm. — De  Grey^  Chief  Justice,  absent.  Rale 
tibsolute  for  taxing  full  costs. 


■«tei«a 


Avery y.  Hoole.     Cowper^s  Jfep.  p.,SS5.  A.  D.  1778. 

This  was  an  action  of  debt  on  the  Game  Laws,  for  Declaration 
using  a  gun  to  kill  and  destroy  the  game.  Plea  not  guilty ;  f^^^^x  used 
and  issue  tfaareon.      At  the  trial  before  Mr.  Justice  a  gun,  being 

-,     , ,  ,  ,  .       .  ■  .     x»  A  I        *n  engine  to 

GoiUdy  on  the  noithem  circuit,  an  objection  was  taken  i^^w  ^j^^  ^^ 
to  the  declaratico,  because  it  stated  only,,  that  the  de-  stroy  the 

1  Ml       J  J  gsmc.    HeM 

fen<)aat  used  a  gun,  being  an  engine  to  kill  and  destroy  good,  afler 
the  gamf  9  without  averring  that  he  used  it  for  the  de-  q  J^*^^  jf 
atruction  of  thie^  $ame, — Mr.  Justice  Crotiltf  thought  the  good  npon  a 
objection  w^  on  the  record  >  therefore  proceeded  to  ^1.*^  ^ 
tnrthe  cause,  and  the  Jury  found  a.  verdict  for  the  A  verdict  will 

cure  annul" 

pbiintiff.-«Mr.  ^{/eii,  ou  Thursday,  May  6th,  in  this  g^jty;  hut  it 
teim,  moved,  in  arrest  of  judgment,  upon  the  ground  ^J^j.  "^^  ^jj  * 
above  mentioned ;  and  cited  the  Case  of  Rex  v.  Hunt,  |be  gist  of 

[So] 
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A.  D.  1778.  Pasch.  15  Gto.S.  B.R.  Rex  y«Gaidiiier,  2 Str.1090.— 
the  action  is  Mr.  IVoUace  and  Mr.  BolUm  now  shewed  cause,  and  b- 
otniued.        sisted,  that  thi^  being  after  trial,  the  objectien  wascnied 
683.  Not?i.  b^  lUc  verdict.    In  effect,  however,  the  oflfence  was 
sufficiently  charged.    For  if  the  words,  "  hAig  an  en- 
gine,'* were  read,  as  they  ought  to  be,  in  a  paienthem, 
the  rest  would  be  an  express  averment,  *<  that  the  gun 
was  used  to  destroy  the  game."    The  Cases  of  Rex  v« 
Hunt,  East.  15  Geo.  3.    fi.  R.  and  Rex  v.  Gardiner, 
S  Str.  1090.    Andrews,  255.  S.  C.  cited  in  support  of 
the  motion,  were  cases  of  convictions.    The  latter  was 
held  bad,  because  the  defendant  was  convicted  of  keep* 
ing  only,  not  of  using ;  and  the  former  was  given  up 
without  argument.    But  admittiiig  it  had  been  aigiied, 
a  conviction  and  declaration  are  very  difl^rent.      In 
Bluet  V.  Needs,  Comyns,  52S.  it  was  expressly  bdd  to 
be  matter  of  evidence  for  the  Jury,  Whether  a  gun  is 
an  engine  to  kill  and  destroy  the  game  ?  and  here  the 
Jury  have  pronounced  it  so.    The  rule  in  criminal  as 
well  as  in  civil  cases  is,  that  a  verdict  will  supply  what- 
ever must  of  necessity  be  given  in  evidence^    To  this 
purpose  they  cited  Alston  versus  Buscough,  Oarth.dM. 
and  Frederick  v.  Lookup,  4  Burr.  S018.    The  latter 
was  an  action  qui  tarn,  for  treble  tihe  value  of  money 
won  at  play,  brought  by  the  plaintiff,  im  behalf  of  him- 
'   self  and  the  poor  of  the  parish  of  Covent  Garden:    and 
the  offence  was  charged  only  at  Westminster  afinesaid, 
without  specifying  any  parish :  and  after  verdict  for  the 
plaintiff  was  adjudged  good.     Here,  die  objectiaci  is 
after  verdict ;  and  theref<m  Quved.~Mr.  jirdeny  contra, 
in  support  of  the  rule,  oohtended,  that  whew  a  deda- 
*ra|ion  does  not  contain  a  sufficient  charge,  verdict  will 
not  help  it ;  and  here  no  offimoe  is  charged.    AU  the 
precedents  agree,  that  the  destruction  of  the  game  must 
be  referred  U}  the  use,  and  not  to  the  engine :  and  thete 
is  no  diffarenee  as  to  the  sense  of  the  woids,  whdher 
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they  are  contained  in  a  declaration  or  a  conviction.  In  A.  D.  1778. 
Buxenden  v.  Sharp,  8  Salk.  669.  ifhicli  was  an  action 
for  keeping  a  vicioas  bull,  the  scienter  being  omitted  in 
the  declaration,  was  held  naught  after  verdict.  In  Rea« 
son  V.  Lisle,  Comyns,  576.  the  judgment  was  arrested 
because  it  was  only  charged  in  the  declaration  that  the 
defendant  used  a  dog  to  kill  game,  without  shewing  that 
it  was  any  of  the  dogs  described  by  the  act.  And  in 
Hooker  v.  Wilkes,  9  Six.  1126,  it  was  decided,  that 
this  being  a  penal  statute,  could  not  be  extended  by  im« 
plication.  tJpon  these  authorities,  he  prayed  the  rule 
might  be  made  absolute. — Lord  Mansfield.  The  Case  of 
Rex  V.  Hunt  was  given  up  without  argument.  What 
passed  at  the  trial  in  this  case  is  material ;  and  shews  th« 
true  distinction.  No  objection  was  made  at  Nisi  PrkiSy 
that  the  evidence  did  not  prove  the  ofience  ;  but  the  ob* 
jection  was,  that  the  oflence  was  not  charged  in  the  de- 
claration with  sufficient  certainty.  The  Judge  answered^ 
that  the  objection,  if  founded  at  all,  appealed  on  the 
lecoid,  and'  therefore  he  would  try  the  cause  according 
to  that  construction  with  c<Hiititutes  the  offimce.  It  has 
been  very  truly  said,  that  a  verdict  will  not  mend  the 
matter,  wfaeie  the  gist  of  the  action  is  not  laid  in  the 
declaration.  Bat  it  will  Cure  ambiguity.  Here,  ac*^ 
cording  to  on^  method  of  pointing  the  se&tence,  putting 
a  comma  after  the  word  <<  engine,''  the*  offence  is  suffi- 
ciently charged' ;  for  it  will  then  stand  thus :  <<  that  the 
defendant  used  a  gun  being  an  engine  for  the  destruction 
of  the  game."  And  there  is  no  charge  in  the  declara- 
tion but  accoiding  to  that  construction.  This  differs 
widely  fironi  the  case  of  a  conviction  ;  forthei^,  great 
nicety  v  required.  The  Court  must  see  that  the  offence 
is  irithin  the  jurisdiction  of  the  Justice,  and  that  he  has 
pursued  his  authority.  The  Case  of  Frederick  r. 
Lookup,  is  very  strong  ;  because  there  it  was  abs<dutely 
necessar jr  that  the^  offsdce  should  be  committed  in  the 

[So  2]  ' 
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A.  D.  1778.  p&risb)  to  entitle  the  plaintiff  to  recover ;  and  must  havie 
been  so  proved :  after  verdict  therefore  for  the  plaintiff, 
the  Court  held  it  was  cured.  So  here  the  use  must  have 
been  proved  at  the  trial,  or  the  verdict  could  not  have 
been  found  for  the  plaintiff,  it  might  bare  been  dif* 
ferent,  perhaps,  if  this  ambiguity  bad  been  assigned  as 
special  eause  of  demurrer.— Per  Cur.  Rule  for  arresting 
the  judgment  discharged. 

A.  D.  1779.  Kinntrslej/  v.  Orpe  and  others.     I  Dougl.  Hep.  p.  56. 

On  aproviso  In  an  action  of  trespass,  for  fishing  in  the  plaintiff^s 
i^  _jlJ^  fishery,  in  part  of  the  river  Dove,  which  was  tried,  at 
it  shall  be  the  last  assizes,  at  Stafford,  before  Skt/nnerj  Chief  Baron, 
the  auditor,    ^  Verdict  was  found  for  the  plamtiff,  upon  which  a  rule 

— the  cerfi-  ^^g  obtained  to  shew  cause  why  there  should  not  be  a 
cateofthe  ,       «,!        «••<«•  i     «««       «  « 

auditor  on     new  trial.    The  plamtiff  had  declared  upon  a  several 

iuffidcnf  cv^**^'^^'  but  was  not  owner  of  the  soil,  and  the  drfen- 

dence  of  the  dants  having  pleaded  the  general  issue,  and  also  several 

Un'ji^f^;;  justifications,  as  servants  to  Wflliam  Cotton,  the  first 

are  not  with-  plea  in  which  Cotton  was  mentioned  had  called  him  the 

oom^ernfajT  ^^  William  Cotton,  although  his  name  had  not  before 

assignments,  appeared  on  the  record.    At  the  trial,  the  plaintiff's 

counsel  were  unwilling  to  risk  the  case  on  the  poii^ 

which  seems  ^till  not  quite  s^ed,  whether  a  person  who 

has  an  exclusive  right  of  fishery,  but  without  the  soil, 

can  declare  on  a  several  fishery.    The  defendants,  on 

the  other  hand,  could  not  have  availed  themselves  of 

their  special  pleas,  on  account  of  the  mistake  just  men* 

tioned.     It  was,  therefore,  agreed  that  the  cnuse  should 

be  tried,  as  if  there  had  been  a  count  on  a  free  fishery, 

and  as  if  the  pleas  had  been  amended ;  .and  that  next 

term,  the  pleadings  should  be  so  amende  by  consent. 

A.  D.  1780.  Kinnerslejf  «•  William  Orpe.    2  Dougl.  Rep.  p.  517. 
^.  P^'*®"   .       This  was  an  action  of  debt,  by  the  owner  of  a  fishery, 

who  nshes  in  '    •'  .  .r  / 

a  fishery  be-  for  a  penalty  of  5/.  under  th6~Statute  of  5  Geo.  3.  c.  14. 
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4  3  &  4.  for  killing  fish  in  his  fishery.    The  defendant  A.  D.  irso. 
was  the  seryant  of  a  doctor  Cotton,  who  claimed  a  riffht  ^^^&^^  to 

.     ^  -  .  .  ,  .         ^  another,  but 

to  the  fisberj  in  question,  and  an  action  of  trespass  had  to  which  he 

been«brought  against  some  of  his  servants,  by  the  pre-^**.?^**™» 
sent  plaintiff,  to  try  the  right ;  which  action  was  tried  pose  of  giv- 
at  Stafford,  in  summer,  1779,  and  a  verdict  found  for  j^^a^J^n 
the  plaintiff.    The  defendant  applied  for  a  new  trial  in  >"  ^^^^  5^ 
that  cause,  but  it  was  refused  (a).    However,  doctor  i^notlbSe 
Cotton  not  being  satisfied,  gave  the  plaintiff  notice,  that  JJJ^^JPf^^^^y 
.lie  should  order  one  of  his  servants  to  fish  in  the  same  8.  c.  14. 
place,  with  the  express  view  of  procuring  an  opportunity 
to  try  the  right  again.     He  accordingly  did  so,  and  it 
was  in  obedience  to  his  orders  for  that  purpose  that  the 
defendant  committed  the  act  for  which  the  present  action 
was  brought.     This  the  counsel  for  the  defendant  offer- 
ed to  prove  at  the  trial,  and  contended,  that,  when  it 
should  be  proved,  the  plaintiff  ought  to  be  nonsuited, 
for  that  such  an  assertion  of  a  right,  was  not  an  oflSsnce 
within  the  statute,  there  being  an  express  exception  in 
sect.  5.  in  favour  of  persons  who  shall  have  a  <^  just 
right  or  chum." — Perryn,  Baron,  before  whom  the 
cause  was  tried,  at  the  last  assizes  for  Staffordshire,  de- 
cided this  point  against  the  defendant,  and  refused  to 
hear  the  evidence.    The  plaintiff  produced  no  other 
proof  than  the  record  of  the  verdict  and  judgment  in  the 
former  cause  of  Kinnersley  v.  Orpe,  to  shew  his  ex- 
clusive right  to  the  fishery.    This  evidence  was  ob- 
jected to,  on  the  part  of  the  defendant,  because  the 
fi)rmer  action  and  this  were  not  causes  between  the 
^same  parties,  the  name  of  the  former  defendant  being 
Thomas,  and  that  of  the  piesent  William.    The  Judge, 
however,  over-ruled  the  objection,  and  held  that  the 
evidence  wias  not  only  admissible,  but  conclusive,  (both 
the  Orpes  having  acted  under  the  authority  of  Cottony 
who  was  the  real  defendant  in  both  causes,)  unless  cot 

(uj  Kinnersley  v.  Orpe,  1  Doug.  p.  56. 
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A*D.  irso^  ImiM  could  he  ihewn  in  ohtalni^g  the  feoMr  Tddict 
'  and  jadgmeoL    This  was  not  sltoiiipled;  aadtbeJQi7» 
agiceablf  to  the  Judge's  difiecdon,  fiMod  fmr  tlie  plain* 
tiff.    On  Thunday » the  9th  of  November,  Bower  woftd 
fiyr  and  obtained  a   rule  to   shew  caose  why  thne 
should  not  bea  new  trial,  on  the  gnmad  of  a  nuadiieo- 
tion  in  the  sererai  particalais  above  stated ;  and,  this 
day,  cause  was  shewn,  by  Cocpper  and  Aobimrton. — 
^MTcro/k  was  going  to  answer  them,  but  the  Court  told 
him  it  was  unnecessary.    They  thought  the  defiendanft 
ought  to  have  been  let  in,  to  prove  the  notice  by  doctor 
Cotton,  and  that,  if  that  had  been  proved,  this  weald 
not  have  been  a  case  within  the  act.~£a£frr.  Justice, 
observed,  that,  to  construe  it  in  the  manner  contended 
fi>r  on  the  partof  the  pbintiff,  would  be  to  read  the 
clause  of  exception,   <'  right  and  claim,"  instead  of 
<<  right  or  claim."    The  Court  also  thought,  that  the 
record  in  the  former  cause,  though  admissible  evidence^ 
was  not  conclusive*    The  rule  made  absoluie. 


A.D.1T70.   The  Earl  ofAjflesburtf  v.  PaUis^.  I  Dougl.  R.  p.  28. 

hund^^or      '^^^  ^'^  ^  ^^^  of  debt  against  the  defimdant,  to 
wapentake,    recover  six  pena^^ies,  on  the  Statute  of  Ann.  o.  14.  ftr 

?S2S^n****P"* *  f^ *^ destroy g^me;  for  usinga gun  fiirthit 
to  a  gsBM*  purpose }  for  kejeping  a  setting^dog ;  for  usinga  settmg- 
^^^'  dqg  I  fpr  exposing  a  grouse  io  sale ;  and  for  exposing 
a  partfidge  to  sfde ;  not  being  qualified.  The  cause 
wi|s  tried,  at  the  last  assises  at  York,  hefom  WUks^ 
Justice,  and  a  veidict  found  for  the  plaintiff  oq  one  of 
the  cdfgaktff  sqtyect  to  the  i^inian  of  the  Court,  on  the 
following  C9s^,  vis.  <<  that  William  Uaiwmd,  esq.  was 
lord  an4  chief  bailiff  qf  the  liberty,  wapentake,  ear  hnn* 
dr^,  ^.liaiighnwrgh,  in  the  North  Riding^  the  eounly 
of  York.  That  the  said  WiUiam  Marwood  and  his 
servants,  and  the  servants  of  those  ipder  whom  he 
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daindi,  fatd  used  to  kMl  game  on  the  manCTrof  A  D- 1779. 
WiioifeKm,  whidi  is  within  the  said  wapentake,  and  als6 
on  all  the  reit  6f  the  said  wapentake.  That  the  plaintiff 
was  lord  of  the  said  manor  of  Whorkton,  and  had 
Htuaily  appointed  a  game-keeper  *within  the  said  manor, 
f»r  the  purpose  of  presenring  the  game,  and  had  a 
ganie»keeper  at  the  time  of  the  fiicts  committed  as  taid 
in  the  declaration.  That  the  said  William  Marwood, 
as  lord  and  chief  bailiff  of  the  said  wapentake,  on  the 
fist  day  of  July,  1777,  granted  a  deputation  to  the  de« 
fendant  (his  menial  servant),  who  was  killing  game  at 
the  time  in  the  declaration  mentioned,  and  did  kill  one 
gMKiae  ivithin  the  said  manor  of  Whotleton  for  the  said 
WiHiam  MafWodd,  by  htt  order,  and  for  his  immedi^ 
ale  nse ;  which  deputation  was  in  the  words  following, 
«t'».  «<  I  William  Marwood,  esq.  lord  and  chief  bailiff 
of  ike  Uberty,  wapentake,  or  hundred  of  Langbaurgh, 
in  the  North  Riding  of  the  county  of  York,  do  hereby 
iKNttinate,  anttidris&e,  and  appoint,  my  servant  Mic^hael 
^Mtison,  to  be  my  game-keeper  of  and  within  my  said 
liberty,  wapentake,  or  hundred  Of  Langbaurgh,  during 
my  pieastufe  only,  with  fiill  power^  licence,  and  autho- 
rity, to  kfll  any  hare,  pheasant,  pattridge,  or  any  other 
gami^  whi^soever,  in  and  upon  all  and  every  6r  any  part 
Of  my  said  liberty,  wapentake,  or  hundred  of  Lang- 
baitrgh,  for  my  sole  and  immediate  use  and  benefit,  and, 
abo,  to  take  and  seize  all  such  gtms,  bows,  greyhounds, 
setting-dogs,  lurchers^  or  other  dogs  intended  for  killing 
of  hares,  lerrets,  tramels,  lowbells,  hays,  or  other  liet<, 
haiepipes,  snares,  or  other  engines  intended  for  the 
faking  and  kififaig  of  conies,  hares,  pheasants,  pat- 
tridges,  or  other  game,  as  within  the  precuicts  of  my 
said  liberty,  Wapentake,  or  hundred  of  Langbaurgh, 
shaH  be  nsed  by  any  person  or  persons,  who,  by  law, 
are  prohibited  to  keep  or  use  the  same.  Given  under 
my  hand  and  seal  this  21st  day  of  July,  1777.    That 

9 
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A.  D.  1770.  the  said  cteputation  was  duly  ngisteifld  with  the  dcrk 
of  the  peace.    That  the  said  WiiUam  Ifarwood  had 
granted  no  deputation  before  that  given  io  the  defen- 
dant/'   The  question  f<v  the  opinion  of  the  Court,  upon 
the  forgoing  case,  was,  <<  Whether  the  d^iiidant  had 
any  right  or  authority  to  kill  game  upon  the  numor  of 
Whorletm  ?" -^  Dooenporf ,  for  the  plaintiff,  besidee 
drawing  many  arguments  ftom  the  nature  of  wapeaftakes 
and  hundreds,  and  the  ancient  statutes  concemiag  thon, 
contended,  that  the  statutes  authorizing  the  appoint* 
ment  of  game-keepers,  do  not  extend  to  the  huds  of 
a  wapentake  or  hundred.    That  the  words  of  22  &  8S 
Car.  2.  c.  25.  are,  ^^  that  all  lords  of  manors  or  oiber 
royalties,  not  under  the  degree  of  an  esquire,  may,  by 
writing  under  their  hands  and  seals,  authorize  one  or 
more  game-keeper  or  game-keepers  within  their  respeo- 
tcve  manors  or  royalties"  (a).     That  it  then  gives'  the 
game-keepers,  so  appointed,   authority  to  fieiae  sudr 
guns,  bows,  &c.  as,  within  the  precincts  of  such  respec- 
tive manors^   shall  be  used  by  persons  not  qualified. 
That  the  word  <^  royalty"  was  not  repeated  in  the  last 
part  of  the  chuse,  which  shewed  that  it  was  used  as 
synonymous  to  manor.    That,  by  the  Statirtes  o(  5  Ann. 
c.  14.  9  Ann.  c.  25.  andSGeo.  1.  c.  II.  which  use  the 
words  ^Uords  and  ladies  of  manors,"  without  any  other 
description,  it  was  manifest  that  they  only  were  meant 
by  the  legislature  to  have  the  power  of  granting  depu« 
tations.     That  honours,  baronies,  seigniories,  and  fees, 
are  words  applied,  in  different  parts  of  England,  to  the 
same  sort  of  property  as  manors,  one  of  them  generaOy 
comprehending  several  or  many  manors.    But  that  the 
kxd  of  a  wapentake  or  hundred  was  to  be  consideied 
only  as  lord  of  the  hundred  court,  or  court^leet.     That 
it  would  not  be  argued  that  a  sheriff  could  grant  such  a 

(a)  Sect.  «. 
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dq[mtation  for  his  county ;  and,  if  not,  how  could  a  a.  D.  1779. 
loid  of  a  hundred  or  wapentake,  which  is  only  part  of 
the  county,  and  taken  out  of  it  ?  That  if  this  deputa- 
tion were  sustained,  there  would  he  two  game-keepers 
in  the  same  manor ;  for  that  Lord  Aylesbury  had  ap« 
painted  one,  which  he  certainly  had  a  right  to  do ;  but 
that,  by  9  Ann,  c.  S5.  only  one  game«keeper  could  be 
appointed  within  any  one  manor.  That  as  to  the  usage 
stated  in  the  case,  that  might  be  evidence  of  a  prescript 
tire  fi-ee  warren,  so  as  to  excuse  a  trespass,  but  it  could 
not  enaUe  Mr.  Marwood  to  depute  another  to  kill  game. 
— Chamhre^  for  the  defendant,  argued,  that  the  question 
depended  upon  the  construction  of  S2  &  23  Car.  9. 
e.  2S;  and  of  5  Ann.  c.  14.  That  all  wapentakes  were 
originally  in  the  crown,  and  must  be  derived  from  it, 
and  that  courts  are  incident  to  them,  as  to  manors. 
9  RoU.  Abr.  73.  That  they  therefore  are  properly 
royalties,  and  that,  in  the  Statute  of  14  Ed.  3.  c.  39.  the 
owners  of  wapentakes  are  called  lords ;  so  that  Mr. 
Marwood  was  rightly  styled  the  lord  of  this  wapentake. 
That  Davenport  had  said,  that  <<  royalty"  in  the 
Statute  of  Car.  2.  was  synonymous  to  <<  manor/'  but 
tibtat  the  words  were  ^^  manors,  or  other  royalties.** 
That  nothing  could  be  inferred  from  the  omission  of  the 
word  *'  royalty''  in  the  Statute  of  5  Ann.  That  acts  in 
pari  materia  are  to  be  expteined  by  one  another,  and 
that  act  must  be  understood  to  extend  to  all  who  are  en* 
titled  to  appoint  game-keepers  by  the  Statute  of  Car.  9. 
— ^Lord  Mansfield.  All  acts  in  pari  materia  are  to  be 
taken  together,  as  if  they  were  one  law.  In  the  Statute 
of  Car.  9.  the  words,  ^^  other  royalties,"  are  used,  but 
that  must  mean  royalties  of  the  same  nature  with 
manors.  If  royalties  of  a  higher  nature  had  been  meant^ 
the  atainte  would  have  begun  with  them.  The  reason 
why  this  word  was  used  in  the  Act  of  Car.  9«  was,  be- 
cause sach  royalties  go  by  diflferent  names  in  different 
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A.  D.  ir70.  pcvte  ^  ^  kingdom,  as  faoDoun,  fmronies,  f^es,  Ac. 

"""""^"""^  But  IB  Ae  Act  of  6  Ann.  c  14.  the  woidt  aie  ciily 
<<  lordship  or  manor"  (^ ),  and  the  Acts  of  9  Aim.  and 
3  Cico.  1.  recite  the  othen,  and  only  mention  ^^kuds 
and  ladies  of  manors."  The  posteato  be  delrreied  to 
the  plaintLBf. 

(a)  Sect.  4. 


Hie  King  r.  Rough.     2  East's  PL  Cr.  p.  607. 
John  Rough's     John  Rough  being  convicted  on  an  indictment  lot 
Jj^Avir^  stealing  a  pheasant,  value  40^.  of  the  goods  and  ehatida 

trr9f  MS.     of  H.  S.  ;  all  the  Judfl:es  on  a  second  conference  in 

Biuler,  J*       r*         m 

9  MS.  Sum.    Easter  Term,  1779,  after  much  debate  and  diflkience  of 

Sum.  «?Md*^P*"*^°>  agreed  that  the  conviction  was  bad ;  for  in 
MS.  Crown    cases  of  larceny  of  animab  fersB  naiurs,  the  indictmmt 
WM.  n«>.      jj^^^  gjj^^  ^^  ^^^^  ^^^  cither  dead,  tame,  or  con- 
fined ;  otherwise  they  must  be  presumed  to  be  in  flieir 
original  state ;  and  that  it  is  not  sufficient  to  add  ^<  of  tbe 
goods  and  chattek"  of  such  an  one. 


A.  D.  1780.      The  King  V.  Wheatman.    Douglas' Sep. p.M5. 

tten  on'the'  "^^^  ^**  *  "**^  ^ ^'^^  cause,  why  a  conviction  lor 
Game  Laws,  osing  a  gun  should  not  be  quashed.    The  objectkm 

STu  murt  *■  ^**»  ^^^^  ^^  information,  as  set  forth  in  the  convic 
negative.  tion,  did  not  alledge  specifically,  that  the  defendant 
ScJy^e  of  ^"  "not owner  or  keeper  of  any  forest,  chase,  park, 

the  qua|i6-    or  warren."    It  was  contended,  that  it  is  neoessarr  to 

cauoiis  in  the  ^^  ^    •    ai.    •  /•         ^-  . 

Stat,  of  S9 1€  ^^^^  ^^  ^°^  mformation,  particularly,  that  the  defendant 
as  Car.  2.  had  none  of  the  qualifications  enumerated  in  the  Statute 
Of  82  &  83  Car.  2.  f  aj.  The  Case  criFRex  v.  Ifcurioe 
Jarvis  (6),  was  relied  on,  as  a  decisive  authority  in 
point.  On  the  other  side,  it  was  aigued,  th^t  it  is  snf* 
ficient,  if  the  want  of  every  one  of  those  different  quali* 
fications  appear  in  any  part  of  the  Accwd,  and  it  did 

(a)  C.  85.  Sect.  S. 

(b)  H.  SO  Geo.  ft.    1  Burr.  148. 
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appear  by  the  levidtnce,  as  set  forth,  that  the  de&ndaat  A,  D.  lyaa, 
had  noneaf  them*— CAamfrre,  in  support  of  the  rule**-* 
Ik^eUy  for  the  prosecutor. — ^Lord  Mansfield.  This  will 
not  do.  The  defiendant  can  be  convicted  only  of  Ibe 
chai^  in  the  infaraiaition)  and  that  must  be  sufficient  to 
support  ^  eonyiction.— ^I^AAttr^^,  Justice.  The  evi- 
dence must  prove,  but  cannot  supply  any  defects  in  the 
iaforwation  (a).    The  rule  made  absolute. 

(fl)  Aad,  thoRigh  the  infonaation  must,  the  evidence  needs  not  negative  Sfm' 
cifically  all  the  qualifications.    Kex  v.  Ctowther,  B.  R,  U.     26  Geo.  3.   IT.JL 

HundsofCs  Case.    2  East's  PI.  Cr.  p.6U.  A.  D.  irsu 

An  indictment  against  John  Hundson  on  the  Statute  Huodson^e 
5  Geo.  S.  c.  14.  charged  him  with  unlawfully  entering  ^^^  ^^f' 
a  gptrden  of  A.  T.  adjoining  and  belonging  to  her  dwel-  willcs,  J. 
ling-house^  in  which  was  a  certain  pond  used  for  keep^  ^  lis-^Vim.  * 
iag  fish,  and  without  A.  T.'s  consent,  with  a  certain  net  ^^^  ^  ^^ 
stealing  and  taking  out  of  the  said  pond  a  certain  quan-  ecs. 
tity  of  live  gold  and  silver  fish,  of  the  goods  and 
^batteb  of  the  said  A.  T.  against  the  form  of  the  sta* 
tote. '  On  evidence  it  appeared  that  the  pond  out  of 
which  the  fish  were  taken  adjoined  to  the  house,  and 
was  about  twenty  yards  in  length  and  ten  in  breadth  | 
that  gold  fish  and  other  fish  were  kept  in  it,  which  were 
usually  fished  for  with  a  hook  and  line.      It  was  ob- 
jected, that  fish  in  an  open  pond  were  feras  naturas,  un- 
reclaimed, and  not  the  property  of  any  particular  per- 
^n,  as  they  were  laid  to  be  in  the  indictment.    In  an* 
swer  to  which  a  distinction  was  taken  on  the  part  of  the 
crowPi  that  this  was  not  an  indictment  for  a  felony,  bpt 
(mly  for  a  misdemeanor  on  the  statute  (a),  though  tbf 
pupkhment  directed  was   transportation.     In  Saster 
Tenpy  1791,  all  the  Judges  held  the  indictment  good, 
the  ^ase  be^g^  fully  brought  within  the  Stat.  5  Geo.  3« 
withoht  tl)e  allegation  that  the  fish  were  the  goods  and 
chattels  of  any  pterson ;  and  therefore  that  part  of  the 

(a)  It  is  observable,  however,  that  the  stat,  uses  ihe  word  stcaL 
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A,  D.  1781.  indictment  was  sarplusage.  But  if  the  iodictment  had 
been  at  common  law  for  felony,  it  was  the  qiinion  of 
some  that  it  shoold  have  described  what  sort  of  a  pond 
it  was,  that  it  might  appear  on  the  face  of  the  indict- 
ment that  taking  fish  out  of  such  a  pond  was  felony. 

A,  D.  iras.  Rex  V.  Hartley.     CakkcM^s  Rep.  p.  175. 

Keeping  Under  the  Stat.  5  Ann.  c.  14.  for  the  better  preaa^ 

dog8y  &c.  of  ,  -, 

the  kinds      vation  of  the  game,  the  defendant  was  convicted  for 

^^tAwSlBM  ''^P*"^  •"^  ^^S  *  greyhound  to  kill  and  destroy  the 
using  them,  game.     This  conviction,  upon  the  information  of  John 
iJaiSrSe    B<>ttomley  of  the  parish  of  Hildwick,    in  the  West 
Game  Laws ;  Riding  of  the  county  of  York,  labourer,  before  Johnson 
prima  facie    ^^^i^^on  Busfieldy  esq.  one  of  the  Justices,  &c.  stated, 
ofthepuiw    that  John  Hartley  of  the  parish  of  Thornton,  in  the 
wl^ch**thcy    West  Riding  of  the  county  of  York,  "  did  at  the  parish 
jraX  '^^o^  Thornton  aforesaid,  within  the  West  Riding  afof«. 
called  a  grey- said,  within  three  months  now  last  past,  viz.  &c.  keep 
iiXilmt  *    »nd  use  a  certain  dog,  called  a  greyhound,  to  kill  and 
averment  of  destroy  the  game,  &c."     And  the  conviction  farther 
peyhouf d*.    s^ted,  that  on  the  24th  day,  &c.  &c.  one  ciiedible  wit- 
S^  1  Stran.  ness,  to  wit,  John  Foulds  of  the  parish  of  Carleton,  in 
the  West  Riduig  aforesaid,  yeoman,  cometh  before,  &c. 
and  being  then  and  there  sworn,  &;c.  deposeth,  &c.  in  the 
presence  of  the  said  John  Hartley,  that  "  within  three 
months  next  before  information  was  made  before  me  the 
said  justice,  by  the  said  John  Bottomley  as  aforesaid, 
to  wit,  'on  the  20th  day  of  September  aforesaid,  in  (he 
fist  year  aforesaid,  the  said  John  Hartley  at  the  parish 
of  Thornton  aforesaid,  in  the  West  Riding  aforesaid, 
being  a  person  not  then  having  lands,  &c.  &c.  did  keep 
and  use  a  certain  dog,  called  a  greyhound,  to  kill  and 
destroy  the  game :    whereupon  all  and  singular  the 
matters,    things  and  evidences  abovementioned  bemg 
fully  heard  and  understood  by  the  said  John  Hartley, 
fcc.  &c.  and  for  as  much  as  the  said  J<rfm  Hartley  doth 
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not  offer,  aHedge,  or  say  any  thingy  or  produce  or  offer  A.D.  1789. 
anyeridenoe  in  answer  to  the  said  information,  eyi« 
dence,  matters,  things  and  premises,  or  any  of  them 
charged  on  him  as  aforesaid,  it  manifestly  appears  to 
me,  the  said  justice,  that  the  said  John  Hartley  is  guilty 
of  the  premises  in  manner  and  form  aforesaid  above  laid 
to  his  charge.    Wherefore  I  the  said  justice,  upon  the 
oath,  &c.  do  adjudge  that  the  said  John  Hartley,  on  the 
SOth  day  of  September  aforesaid,  in  the   81st   year 
aforesaid,  at  the  parish  of  Thornton  aforesaid,  in  the 
West  Riding  aforesaid,  did  keep  and  use  a  certain  dog, 
called  a  greyhound,  to  kill  and  destroy  the  game,  and 
that  the  said  John  Hartley  had  not  then  any  lands,  &c. 
And  thereupon  I  the  said  justice,  &c.  do  convict,  &c. 
•7.  A.  BuffieU. — On  a  rule  io  shew  cause  why  this  con- 
viction should  not  be  quashed,  Chambre  took  two  ob- 
jections :  1.  That  it  was  not  fully  and  su6Sciently  stated, 
that  there  had  been  an  usin^  of  the'  greyhound,  i.  e.  how 
and  in  what  manner,  and  for  what  purpose.    2,  That  it 
was  not  expressly  and  positively  averred,  that  he  had 
kept  and  used  a  greyhound  at  all.     1.  He  contended, 
that  it  was  an  established  rule  in  convictions,  that  every 
material  fact  should  be  directly  averred,  and  the  evi- 
dence  particularly  stated :  that  in  the  present  instance 
the  manner  of  using,  or  purpose  for  which  used,  was  so 
fax  hem  being  particularly  set  out,  that  the  conviction 
had  only  at  most  pursued  the  language  of  tlie  act, 
viz.  that  the  greyhound  was  kept  "  to  kill  and  destroy 
the  game :''  diat  this  .was  not  sufficient,  and  that  it  was 
necessary  to  set  out  the  evidence  at  large,  he  relied  upon 
two  authorities :  1.  The  Case  of  (a)  the  King  v.  Killet, 
Clerk ;  which  was  a  conviction  of  a  clergyman  under 
Stat.  19  Gto.  2.    (*)    for    neglecting  to  read  the  act 
against  profime  cursing  and  swearing:  that  in  this  con- 

(«)  £.  7  G.  d.  1767.    4  Burr.  3009. 
(6)  C.  91.  8. 18. 
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A.  D.  178«.  Tiction  tke  informotion  fblty  chained  the  o^eie,  speci- 
fjin^  that  the  defendant  was  parson  of  the  poriBli,  his 
officiating^  as  such  ^  his  neglecting  to  read,  &c.  and  tfiat 
the  same,  as  set  foith,  was  duly  pA>ved  ;  but  that  the 
Court  held,  that  it  ought  to  have  appesiredi  to  theai| 
from  the  nature  of  die  evidence  specially  set  fdnll,  that 
the  defendant  was  guilty  :  and  that  the  conricdon  irai^ 
accordingly  quashed.  Thaft  in  the  other  Case  (a),  tho 
King  V.  Sparling,  which  was  a  conviction  under  the 
same  stat.  (b)  for  profanely  cursing*  and  swearing,  the 
conviction  set  forth  the  evidenoe  to  be,  flat  the  defen- 
dant  prolanely  swore  fifty-four  oaths  aiid  ctoe  hundred 
and  sixty  curses,  &c.  but  the  Court  hcAd,  that  it  conld 
not  in  that  form  be  supported,  <<  t9ie  oatiis  and  curses 
not  being  set  forth  :  for  that  what  is  a  profane  oath  or 
curse  is  matter  of  law,  and  ought  not  io  be  left  to  the 
judgment  of  the  witness.*^  That  here  the  eVidencie  is 
only,  that  the  defendant  kept  a' greyhound  for  killing 
the  game ;  that  therefore  the  witness  here  iii  like  mHimer 
takes  upon  himself  to  swear  to  the  law,  and  to  judge 
what  is  game :  and  that  he  ought  to  have  spiBOifi^  whal 
the  defendant  did,  or  what  game  he  destroyed ;  the  par- 
ticular act  done,  or  the  species  of  ahifanal  nteant  io  be 
destroyed ;  as  by  so  doing  ho  wOuM'have  sfoppUtid  ma- 
terials to  enable  those  to  iatm  a  judgmedt,  whom  the 
law  considers  competent  to  judge".  9.  Itiat  it*  is  twt  ex* 
pressly  and  positively  averred,  thai  the  disftedant  bad 
kept  and  used  a  greyhound  at  idl ;  but  oiily  that  he 
kept  and  used  a  certain  dog  callod  a  greyhound :  HM 
it  might  be  called  so,  and  yet  be  another  kind  of  dog: 
that  it  might  partake  even  of  the  natai«  of  a  grey- 
hound ;  but  that  the  act  (c)  deariy  d«^ibes  cue  par- 

(a)  H.  8  0. 1.  Str.  497. 

CO  The  wonls  of  the  act  are  t  if  any  person  shall,  &:c.  keep  or  Use  any  rwy • 
A^^  •«tt>ttg-dog8,  haycs,  lurchers,  tunnelfl^  or  any  other  engines  to  kilfaQd 
destroy  the  game,  &C.  s.  4.  ^ 
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ticQlur  species  of  dogs :  that  it  might  bean  IteKan  grey-  a.  d.  iTsa. 
bound,  and  unfit  for  the  purposes  prohibited  bj  the 
aet:  and  that  it  had  been  adjudged,  that  keeping  a 
liound^  though  for  the  destruction  of  the  game,  could 
no|  be  punished  under  this  statute  (a).~fFihon,  J. 
in  support  of  the  conyictipn  insnted,  that  the  reason 
of  the  thing  by  no  means  justified  the  authorities  that 
kad  been  cited  ;  and  therefore  that  in  a  formal  objee- 
tion,  where  all  the  authorities  were  not  uniform^  the 
Court  would  not,  if  not  satisfied  upon  principle,  avoid 
an  act  of  a  magistrate,  which  was  not  impeached  upon 
the  merits ;  especiallj  as  by  so  doing  they  would  inevi* 
tably  subject  him  to  an  action,  a  distress  having  been 
taken  under  the  audiority  of  this  conviction  ;  that  were 
an  act  describes  an  ofienoe,  there  seems  to  be  no  method 
so  accurate  and  so  little  exceptionable  as  to  follow  the 
words  of  the  legislature :  neither  in  the  present  case,  in 
which  the  'penalty  was  the  same  whatever  the  sort  of 
^me  might  be,  could  any  objection  arise  (b)  firom  the 
inability  of  the  magistrate  under  a  general  charge,  to 
proportion  the  punishment  to  the  particular  nature  of 
tlie  offence :  that  there  was  but  one  species  of  game 
that  a  greyhound  could  kill ;  and  that  independent  of 
the  use,  the  keeping  only  for  these  purposes,  of  any  dog 
prohibited  by  the  statute,  was  sufficient  to  constitute  the 
4>ffiBiice ;  for  the  statute  says  in  the  disjunctive,  keep  or 
use  ;  and  that,  unless  from  the  parlicukr  circumstances 
aittendiag  the  dog,  or  other  proofs  adduced,  the  contrary 
could  be  shewn  by  the  defendant,  the  law  would  infer 
that  such  dog  was  kept  for  such  purposes:  that  in  the 
Case  of  (c)  the  Kmg  v.  Filer,  it  was  holden  upon  this 
statuti^,  that,  as  it  ran  in  the  disjunctive,  the  bare  keep- 
ing of  a  lurcher  is  an  offence  within  it :  that  the  keep- 

(a)  H.  13  G.  2.  Hooker  v.  Wilka.  S  Str.  il«6. 

(h)  Vide  Rex  v.  Chapmao,  E,  28  G.  2. 1755.    Sayer.  aOS. 

fc^H.  8G.  1.    Str. 496. 
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A.  D.  1783.  ii^  of  any  of  the  things  enttinerated  by  the  legidataae, 
was  therefore  of  itself  an  offence :  that  things  indeed, 
which  were  only  constructirely  included  in  the  act,  as 
a  gun  under  the  word  ^^  engines,"  must  be  exfiressly 
shewn  upon  the  iace  of  the  proceedings  to  have  been 
kept  for  the  purpose  of  destroying  the  game ;  because  a 
gun  may  be  used  for  other  purposes,  as  the  protection 
of  a  man^s  house  :  that  to  this  last  doctrine,  which  was 
reo^nised  in  the  Case  of  (a)  the  King  v.  Gardner,  it 
was  added  by  the  Court,  that  <<  a  gun  differs  from  nets 
and  dogs,  which  can  only  be  kept  for  an  ill  purpose  T' 
and  that  the  present  case  being  that  of  one  of  the  in- 
stances enumerated,  nothing  more  was  necessary  to  be  set 
out. — Chambre^  in  reply,  urged,  that  the  cases  cited 
against  him  had  all  gone  upon  the  form  of  the  adjudii* 
cation ;  but  that  his  objections  went  to  the  state  of  the 
evidence ;  that  it  was  true,  that  it  had  been  said  in  tbe 
King  V.  Gardner,  that  the  purpose  for  which  dogs  were 
used,  need  not  be  set  out;  but  that  was  not  the  point  of 
the  case;  that  the  question  there  was,  whether  it  was 
necessary  to  set  out  the  purposes  for  which  a  gun  was 
used  :  that  the  Court  held  it  was,  because  a  gun  might 
be  used  for  other  purposes,  as  the  protection  of  a  house : 
and  that  the  principle  therefore  of  this  decision  sup- 
pmled  his  argument ;  for  that  dogs  are  more  commonly 
kept  for  this  yery  purpose,  the  protection  of  houses, 
than  guns  are. — ^Lord  Mansfield.  Convictions  must  cer- 
tainly be  precise,  that  the  Court  may  see  whether  the 
offence  committed  falls  within  the  jurisdiction  of  the 
magistrate ;  and,  whatsoever  the  consequences  are,  .they 
must  be  quashed  if  not  so.  In  tliis  act  there  are  two 
ofiences  described ;  a  keeping  and  an  using ;  and  the 
legislature  mean,  that  there  may  be  a  keeping  to  de- 
troy,  &c.  which  is  not  of  necessity  to  be  proved  by  an 
using  for  that  purpose.     If  it  were  so,  it  would  be  tau- 

(u)  Tr.  11  G.  S.    ft  Sir.  1098. 
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tologons ;  for  such  evidence  would  be  a  proving- of  the  /^,  x>.  1789. 
other  oflfence.    The  keeping  therefore  of  a  thing  prohi-  — — "^"^ 
bited  being  an  offence  under  the  act,  it  is  necessarily 
prima  facie  evidence  of  a  keeping  for  the  purpose  pro* 
hibited ;    and  it  is  incumbent  upon  the  defendant  to 
shew  that  it  is  kept  for  another  purpose ;  as  that  in  the 
present  case,  it  is  a  house-dog,  a  favourite  dog,  or  a 
particular  species  of  greyhound.     The  description  can- 
not be  more  precise,  unless  some  particular  instance  of 
using  is  shewn  ;  which,  if  keeping  of  itself  constitutes 
an  offence,  cannot  be  necessary.    As  to  the  other  ob« 
jection,  that  the  averment  in  this  conviction  is  defective, 
ia  stating  only  that  this  was  a  dog  called  a  greyhound, 
I  think  it  positive  enough.     It  must  mean  the  dog  of 
that  species,  generally  known  in  this  country. — WiUes^ 
J.  The  Case  of  the  King  v.  Gardner  is  in  point,  and 
must  govern  this.  There  is  hardly  another  use  to  which 
this  species  of  dog   can    be   applied.---^5AAtirs^,  J. 
There  is  no  doubt  but  that,  under  the  common  accep- 
tation of  the  words  used  in  the  conviction,  this  is  a  suf- 
ficiently apt  description  of  a  greyhound:  and  it  is  not 
necessary  in  conyictians  to  adhere  to  the  letter. — Duller^ 
J.  concurriug.     Rule  discharged  and  conviction  af- 
firmed.    Vide  the  Case  of  Rex  v.  Thompson,  Tr.  27 
Geo.  3.  1787.    2  Term  Rep.  18. 


LowndeSy  Esquire^  u.  Lezoisy  Clerk.     Cald.  R,  p.  188. 

Thb  was  an  action  of  debt  on  the  Stat.  5  Ann.  (a)  for  Alife-esute 
the  better  preservation  of  the  game,  and  the  defendant  ^^J*^,^*^ 
pleaded   the   general  issue.     At  the   last  assizes  for  annum,  is 
Ihe  county  of  Oxford,  the  cause  was  tried  before  ^^fl^Vficatfon  to  *" 
J. ;  and  the  plaintiff  obtained  a  verdict  for  two  pc-kiUgwne. 
nalties  upon  two  counts,  one  for  keeping,  and  the  other 
for  using,  a  greyhound,  upon  the  ground  that  the  defen- 

(a)  C.U.  S.4. 

[3h] 
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A-  r)«  I78f .  dant,  Irho  had  a  living  of  lOdl.  per  annum,  tiad  not 
shewn  aii  exemption  nuder  the  Staf.  92&9S  Car.  9. ; 
but  ivitli  leate  for  the  defendafit  to  move  to  set  aside 
the  verdict,  and  enter  it  for  the  defendant.     And  now 
upon  such  motion  it  appeared  from  the  Judge*s  report, 
that  the  points  of  law  which  arose  out  of  the  facts  ift 
proof  at  the  trial,  and  which  were  meant  to  be  sub* 
mitted  to  the  judgment  of  the  Court,  were,  1.  Whether 
a  person,  baring  an  estate  for  life  of  100/.  per  annum, 
is  qualified  to  kill  game  ?    9.  Whether  a  yicar,  in  re- 
spect of  hb  church)  has  an  estate  of  inheritance  in  him, 
or  an  estate  for  life  only  ?    The  first  and  most  general 
question  depended  upon  the  words  of  the  act  (a),  which 
were,  ^*  that  every  person  not  having  lands  and  tene- 
ments, or  some  other  estate  of  inheritance  in  his  own  or 
his  wife's  right,  of  the  clear  yearly  value  of  one  hundred 
pounds  per  annum, or  for  term  of  life,  or  having  lease  or 
leases  of  ninety-nine  years,  or  for  any  longer  term,  of  the 
c'ear  yearly  value  of  one  hundred  and  fifty  pounds,  is 
hereby  declared  to  be  a  person,  by  the  laws  of  this  realm, 
not  allowed  to  have  or  keep  for  himself  or  any  other  per- 
son, any  greyhound,  &c.  :*'  and  the  principal  difliculty 
upon  the  argument  seemed  to  be,  whether  the  words, 
<'  or  for  term  of  life,'*  were  properly  referable  to  the  first 
or  last  branches  of  the  sentence,  which  created  the  ex- 
emption ? — Hawofihy  Bcmer  and  Cterke  shewed  cause 
against  the  rule  to  enter  the  verdict  for  the  defendant : 
and  Howorth  insisteth,  that,  the  interest  of  a  parson 
jure  ecclesiae  being  no  more  than  an  estate  for  life,  such 
property  would  not  exempt  him  from  the  penalties  of 
the  Stat,  of  2  Ann. :  that  it  was  necessary  that  such  an 
ecclesiastical  estate  should  amount  io  150/.  per  annum  : 
that  it  was  the  obvious  intention  of  the  legislature,  wheii 
they  passed  the  Stat.  22  &  23  Car.  2.  to  make  a  distinc- 
tion between  estates  of  inheritance,  and  estates  for  lives 

(a)  C.  S5.  s.  3. 
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and  years:  but,  supposing  there  were  any  doubt  upon  A.  D.  i78g. 
the  words  of  the  Stat,  of  Car.  2.  (he  Statutes  1  Jac.  and 
7  Jac.  being  in  pari  materia  must  be  taken  as  explana* 
tory,  and  would  remove  the  difficulty:  that  those 
statutes  must  have  been  consulted  at  the  time,  and  that 
they  make  an  express  difiisrenoe  between  the  qualifications 
necessary  to  an  owner  of  the  inheritance  anil  a  mere 
tenant  for  life ;  and  that  the  words  (a)  of  the  two  acts 
were  so  clear  and  marked,  and  the  consequences  to  be 
deriTcd  from  them  so  plain,  that  they  could  not  be  far* 
ther  elucidated  by  argument. — Bower  insisted,  that  a 
due  consideration  of  the  several  statutes  and  th^  general 
law  upon  this  subject  would  not  only  fortify  the  con- 
struction above  contended  for ;  but  would  go  a  great 
way  to  shew,  that  no  spiritual  person,  unless  of  such 
dignity  as  to  have  an  estate  of  fee-simple  in  his  church, 
could  have  any  qualification  to  kill  game :  that  such 
qualifications  were  merely  positivi  juris,  and  that  no 
subject  whatsoever  is  by  common  law  so  entitled :  that 
strictly  such  title  could  only  exist  by  grant  from  the 
crown :  that  the  only  statute  which  had  ever  given  a 
positive  right  to  any  spiritual  person  to  wise  these  sports, 
was  that  of  IS  R.  S.  (b)  :  but  that  that  statute,  so  far 
as  it  conferred  this  right,  is  repealed  by  the  Stat.  S2  and 
S3  Car.  S. ;  which  declares  that  they,  who  have  not 

(a)  The  words  of  the  first  stat.  are :  **  all  and  every  person  and  persons  which 
Aall  have  or  keep  any  greyhound,  &c.  except  such  person  or  persons  which 
shall  be  seised  in  their  own  right,  or  in  the  right  of  their  wives,  of  lands,  tene- 
ments, or  hereditaments  of  the  clear  yearly  value  of  ten  pounds  bv  the  year  or 
more,  over  and  above  all  charges  and  reprises,  of  some  estate  of  inheritance,  or 
of  land&,  tenements,  or  hereditaments  in  his  own  right,  or  in  right  of  his  wife,  for 
term  of  life  or  lives  of  the  yearly  value  of  thirty  pounds,  over  and  above  all 
charges  and  reprises,  &c.  shall  be  committed,  &c.''  C.  S7.  s.  S.  The  words  of 
the  other  Statute  7  Jac.  are:  '*  it  shall  be  lawful  to  and  for  every  freeholder 
which  is  or  shall  be  seised  in  his  own  right,  or  in  the  risht  of  his  wife,  of  lands, 
tenements,  and  hereditaments  to  the  clear  yearly  vaUie  of  forty  pounds  and 
more  by  the  year,  over  and  above  all  charges  and  reprises,  of  some  estate  of  in- 
heritance, or  of  lands,  tenements,  and  hereditaments,  in  his  own  right,  or  in 
the  rieht  of  his  wife,  for  term  of  life  or  lives  of  the  yearly  value  of  tourscota 
pouncis,  over  sad  above  all  charges  and  reprises,  &c/'  c.  11.  s.  7.  and  vide  Stat. 
1  Jac.  a  97»  a.  H^ 

W  C.  t5. 

[3h2] 
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A.  T)  1789.  ^^^^  hundrrd  pounds  per  annuni,  in  their  ovn  or 
'  ivife*8  Tight,  are  perNms  by  the  law  of  this  reahn  not 

allowed,  &€. :  that  a  vicar  or  (a)  rector  has  nothing  ia 
any  such  right,  but  holds  only  (b)  jure  ecclesise :  that 
the  inheritance  is  certainly  (c)  in  abeyance :  that  he  has 
not  the  mere  writ  of  right,  because  he  has  not  the  entiie 
fee  (d) :  but  only  the  special  remedy  of  juris  utrum.  (e) : 
that  a  bishop  indeed  (/)  had  the  fee  in  him.;  but  that 
a  rector  had  only  an  estate  (or  life  and  that  only  in  the 
right  of  bis  church  ;  and,  if  he  is  intrusted  with  some  of 
the  remedies  given  io  tenants  in  fee,  it  is  for  the  benefit 
of  the  charch  only :  that  it  was  also  observable  .upon 
this  very  right  given  io  the  clergy  by  the  Stat,  of  R«  8. 
that,  though  its  provisions  extended  to  all  laymen,  and 
even  included  artificers  and  li^urers,  ^'  who  had  lands 
or  tenements  to  tiie  value  of  forty  shillings  by  year,**  it 
enacts,  that  no  priest  nor  other  clerk,  if  he  be  not  ad- 
vanced to  the  value  of  ten  pound  by  year,  shall  have  or 
keep  from  henceforth  any  greyhound,  &c.  :*'  that  the 
insisting  upon  a  qualification  of  ten  pounds  per  annum, 
at  that  time  and  according  to  the  then  value  of  money, 
amounted  in  most  instances  to  a  prohibition :  that  it 
certainly  must  have  been  so  meant ;  and  that  tlie  reasony 
was,  that  by  the  canon  law  (g)  all  clergymen  were  pro- 
hibited from  using  these  sports.    That,  as  the  statutes 
of  the  first  and  seventh  of  King  James  had  been  insisted 
upon  as  shewing  that  the  legislature  had  uniform^ 
made  a  distinction  between  estates  of  inheritance  and 
estates  for  life,  with  respect  io  the  annual  value  necessary 
to  convey  the  right  in  question,  the  Statute  of  (A)  3  Jac. 

(a)  There  had  been  some  mistake  in  the  state  of  the  question  in  this  cause, 
the  defendant  being  in  point  of  fact  Rector  of  Charlton  in  the  county  of  WiltSi. 
{(f)  Litt.  s.  644. 

(c)  Litt.  s.  646. 

(d)  Vide  Fiu.  N.  B.  49. 
h)  Booth,  921. 

(/)  Litt.  s.  645. 

Ig)  Vide  Blackst.  Comm.  S,41S. 

(A)  The  words  of  the  act  are,  ^If  any  person  or  perions»  not  hsriag  sw»y 
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which  enabled  any  person,*  having  lands  of  100/.  p«>'JL2iiI5i 
annum  in  fee  or  for  life,  to  seize  and  keep  any  gun  used, 
&c.  by  any  person  not  having,  &c.  might  be  cited  on 
tbe  other  side  to  shew,  that  in  some  instances  at  least 
Hiis  distinction  was  not  preserved,  but  that  the  owners  of 
these  estates,  though  diflSsrent  in  quantity  of  interest, 
were  put  exactly  upon  the  same  footing :  and  be  in* 
sisted,  that,  in  judging  of  this  law  and  drawing  con- 
sequences from  it,  the  object  of  the  legislature  in  making 
H  ought  to  be  had  in  view :  that  this  act  bad  not  passed 
so  much  with  a  view  of  vesting  any  rights  in  these  twa 
classes  or  descriptions,  of  men^  as  for  the  purpose  of 
providing  easier  remedies  to  prevent  the  invasion  by 
others  of  rights,  which  were  by  these  classes  of  men 
considered  as  completely  vested  in  them  already ;  or 
at  least  that  all  legal  pretence  of  claim  in  those,  against 
whom  it  was  levelled,  had  long  been  extinguished : 
that,  if  by  these  means  it  would  become  more  hazardous 
to  oflend  against  the  Game  Laws,  and  consequently  these 
sports,  of  which  our  ancestors  were  so  tenacious,  would 
be  more  effectnally  protected  and  exclusively  enjoyed, 
it  was  within  the  very  same  rule  of  policy  not  to  be  too 
nice  in  drawing  the  line  of  qualification  of  those,  who 
Were  empowered  to  seize  the  arms  of  malefactors,  the 
strong  term  used  in  the  act.  As  to  the  words  oi  the 
Statute  of  Car.  8.  «  or  for  term  of  life,"  and  that  they 
relate  to  leasehold  terms  for  years  of  150/.  per  annum, 
and  not  inheritances  of  100/.  he  urged,  that  the  abstract 
of  Ld.  Cb.  Baron  Corny ns,  who,  when  he  speaks  from, 
himself,  is  ai  very  high  authority,  confirmed  the  con* 
struction  insisted  upon  by  the  plaintifi*:    in  his  Di« 

mauon,  lands,  tenements,  or  hereditaments  of  the  yearly  value  of  forty  pounds, 
or  not  worth  in  goods  or  chattels  the  sum  of  two  hundred  pounds,  shall  use 
any  gun,&c.  ihat  then  any  persons,  having  lands,  teiiements,  or  heredita* 
mentSyOf  tlie  clear  yearly  value  of  one  hundred  pounds  in  fee-simple,  fe«-tai] 
or  for  hfe,  in  his  own  right,  or  in  the  right  of  his  wife,  may  teke  from  the  person 
or  possession  of  such  malefactor  or  male&ctors,  and  to  his  own  use  for  evM 
keep,  such  guns,  &€."  c.  19*  s.5. 
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A.  D.  I78g.  gpst  (a)  he  eTqilains  it  thus :    "  By  the  Slat.  22  ainl  SS 
Car.  2.  c.  25.  persons,  not  having  an  inheritance  of  their 
own  or  their  wife's  of  100/.  per  annum,  or  150/.  per 
annum,  in  an  estate  for  lives  or  years  above  99,  &C 
shall  not  keep  or  use,  &c.  T*  and  that  the  act  is  also 
stated  in  the  same  way  in  the  Case  of  (b)  Bennet  v. 
^  Talbot. — Adair  J  Sergeant,  in  support  of  the  rule  to  enter 
the  verdict  for  the  defendant,  insisted,  that  the  words 
of  the  act)  without  calling  in  aid  from  any  other  quarter, 
clearly  and  sufficiently  explained  themselves:  that  it 
was  impossible  to  throw  back  the  words  ^^  or  for  term  of 
life,''  to  the  clause  respecting  leases:  that  though  it 
might  be  said  that  those  words  were  awkwardly  placed, 
from  the  ^circumstance  of  their  having  the  qualifying 
sum,  the  100/.  interposed  between  them  and  the  estate  of 
inheritance,  yet  it  would  be  both  grammar  and  sense  to 
connect  them  with  the  finst  branch  of  the  sentence, 
which  describes  the  inheritance;  whereas  the  next  set 
of  words  are,  upon  every  principle  of  grammar,  plainly 
the  introduction  of  a  new  branch  of  a  sentence,  and  in 
construction  detached  from  the  former  :  that  the  words, 
^^  or  having,*'  in  this  clause  answered  and  stood  in  op- 
.    position  to  the  words,  ^^  not  having,"  in  the  first  and 
introductory  clause :  that  this  was  therefore  a  new  de- 
scription in  a  new  sentence,  followed  by  a  new  value : 
and  consequently  that  upon  this  ground  a  life  estate  of 
100/.  per  annum  was  a  legal  qualification  to  kill  game. 
But,  independent  of  grammatical  niceties,  he  fiulher 
insisted,  that  in  the  present  circumstances  it  was  not 
reconcileable  to   principles    to  connect  a  clause,  re- 
specting estates  for  life,  with  that  to  which,  accord- 
ing to  legal  maxims,  it  bore  no  relation  :  that  things  of 
the  same  nature  and  legal  character  must  have  been 

(fi)  Vol.  4-.  tit.  Justices  of  Peace,  p.  71. 

(h)  M.  8.  W.  3.  1696.  5  Mod.  507.  It  appears  either  to  have  been  so  stated 
at  the  bar,  or  was  perhaps  the  idea  of  the  Reporter :  it  is  not  a  point  made  in 
the  case. 


APPENDIX.  1189 

intended  by  ihe  legislature  to  have  been  classed  tog«-  A.  P.  nag, 
ther :  that  the  most  marked  distinction  in  the  law  is 
between  estates  of  freehold,  though  of  no  higher  a  de* 
scription  than  pur  auter  vie,  and  estates  less  than  free* 
hold,  of  whatever  duration  and  extent. ;  that  upon  this 
principle  the  act  ought  to  be  interpreted ;  and  to  read 
this  clause  conformabi  j  thereto,  would  in  every  sense 
be  the  most  natural  reading ;  for  that  the  words  <^  or 
haying,"  not  used  in  the  preceding  clause,  which  k  the 
subject  of  contest,  plainly  denote,  that,  when  introduced, 
a  new  subject  is  taken  up ;    that  that  point  is  the  true 
d  i  vision  of  the  sentence ;  and  t  hat  the  latter  clause  could 
not  mean  to  comprehend  or  refer  to  either  of  tfie  precede 
ing  descriptions.     He  also  contended,  that  the  aigu^ 
ment  on  the  other  side,  that  no  spiritual  preferment 
could  give  a  qualification,  and  which  was  founded 
upon  the  words,  "  in  his  own  or  his  wife's  right,"  in 
the  first  branch  of  the  sentence,   do  not  apply,  unless 
the  words  in  contest,  ^^  or  for  term  of  life,"  are  connect- 
ed with  and  form  a  part  of  the  same  branch :  but  that 
the  argument  by  its  very  aim  referred  itself  there ;  and 
that,  if  it  was  properly  so  referable  and  not  to  the  lattef 
branch,  it  was  the  sole  question  between  the  parties ; 
^nd  100/.  per  annum  must  be  a  qualification  for  a 
clergyman :  tl|at  the  estate  qf  a  piirson  being  ^^  to  hiia 
and  his  successors,'?  is  but  in  Qther  tenras  ai^  estate  in 
fee ;  that  the  word  ^^  successors,"  when  applied  to  a 
parson  in  his  politic  capapity ,  is  equivalent  tQ  the  word 
'^  heirs,'!  in  his  natural  $  and  that  this  is  as  large  an 
estate  as  any  corporation  has.    He  observed,  that  Mr. 
Howorth  had  not  ventured  to  conunent  upon,  or  to  offen 
his  construction  of,  this  act  of  parliament,  but  had  re* 
lied  entirely  upon  the  language  of  former  acts  in  pari 
materia;    which,  as  he   argued,  must   have   been  ii| 
«the  contemplation  of  the  legislature  at  the  time  the  pre* 
sent  act  passed :  and  the  Sergeant  insisted,  that  the  in- 


1190  APPENDIX. 

A.  D.  iT8t.  feranoe  from  thenoe  yiM  alUM^her  in  ftvour  of  tite  de- 
fendant;  for,  if  those  acts  then  lay  before  the-le^isla« 
tare,  if  thej  were  apprized  of  the  distinctions  which  those 
acts  made,  and  have  omitted  them,  or  even  imperfectlj 
expressed  them,  it  must  be  presumed  that  they  weie 
purposely  omitted ;  and  that,  in  the  ccmitraction  of  a 
restrictive  and  penal  law,  the  party  prosecuted  is  entitled 
to  the  advantage  of  either  tlie  slip  or  the  intention. 
That,  with  respect  to  the  authorities,  much  stress  ought 
not  to  be  Uid  upon  the  abstract  from  Comyns*s  Digest : 
that  an  abstract  materially  difiers  from  an  opinion: 
that  the  first  is  at  most  a  cursory  view  of  a  single  passage 
or  section ;  that  the  other  is  the  result  of  a  full  consi- 
deration of  the  whole  subject :  that  in  either  view  he 
should  oppose  to  it  the  authority  of  a  writer,  who  appeared 
to  have  well  weighed  what  he  bad  delivered  ;  and  that 
it  is  $aid  by  Mr.  Justice  Blackstone  in  {a)  his  Commen- 
taries, that  <^  the  qualifications  for  killing  game  are, 
1.  the  having  a  freehold  estate  of  100/.  per  annum; 
f  .  A  leasehold  for  ninety-nine  years  of  150/.  per  annum, 
ftc." :  and  that,  as  to  the  case  cited,  it  was  in  an  anony- 
mous author,  and  no  judicial  opinion.  That  the  usual 
form  of  convictions  upon  the  Stat,  of  Anne  shewed,  that 
the  Act  of  Car .9.  was  understood  in  the  sense  contend- 
ed for  by  the  defendant.— Lord  Mansfield.  No.  It 
is  quite  otherwise.  His  Lordship  then  read  the  form 
as  it  is  given  in  (6)  Bum ;  and  observed,  that  it  ap- 
peared from  thence,  that,  as  the  word  «  having"  in  tiie 
last  member  of  the  sentence  is  there  omitted,  the  words 
«  or  for  term  of  life,''  which  form  the  preceding  mem- 
ber,  are  necessarily  connected  with  atid  carried  over  to 
the  last  member  of  the  sentence  :  and  consequently,  ac- 
cording to  the  grammatical  construction  of  this  prcce- 
dent,  a  tenant  for  life  must  have  an  estate  to  the  amount 


t 


a)  Vol.  4.  175. 
A)  Vol.  S.  3S«. 


APPENDIX.  1191 

of  ISOL  per.aninim  to  qualify  him  to  kill  game.    Tbd  A.  D>  \7S\ 
claase,  as  it  stands  in  the  act,  is  not  grammar.     It  is  by 
wome  slip  made   nonsensical.      The  word   ^Omving^^ 
must  be  rejected;   or   the  consequence   is,   that  the 
haying  of  a  term  must,  as  the  act  is  worded,  operate  as 
a  (a)  disqualification  :  an  impossible  sense  in  any  way 
of  considering  this  statute.     But  leave  out  this  word, 
(and  for  the  above  reason  it  cannot  be  retained,)  and  all 
is  clear. — Willes^J.     Construing  this  act,  as  it  oagfat 
to  be  construed,  by  itself,  and  reading  it  without  ad>verC- 
ing  to  what  might  or  might  not  |)ass  at  the  time  in  the 
minds  of  the  frameis  of  it,  it  plainly  gives,  agreeable 
lo  the  general  understanding  and  practice,  a  qualifica- 
tion to  all  such  as  own  a*  freehold  of  100/.  i>er  annum. 
With  no  other  title  the  clergy  have  always  exercised 
this  right,  and  ought  not  to  be  deprived  of  it.     In  the 
clause  of  the  act,  which  is  the  subject  of  debate,  there 
are  two  distinct  branches  of  sentences,  the  sense  of  each 
of  which  is  governed  by  the  word  *'  having.'*    The 
break  or  pause  is,  where  that  word  is  taken  up  a  second 
time;    and  th^re  a  new  direction,    a  new  sense  and 
sentence,  b^in.     This  construction  does  no  violence  by 
{ejecting  any  thing  ;  and  I  cannot  consent  by  another 
construction  to  extend  tUe  penalties  of  the  act  farther. 
The  forms  of  convictions,  when  once  settled,  whatever 
was  the  particular  view  upon  which  they  were  at  first 
drawn,  are  copied  and  continued  afterwards  witliout 
thought  or  consideration.     If,  previous  to  the  introduc* 
fion  of  this  form  in  any  book  of  precedents,  the  parti- 
cular case  now  before  the  Court  had  ever  b.^en  made  the 
subject  of  discussion,  the  form  roust  have  been  allowed 
to  have  weight :  but  no  such  action  or  prosecution  was 
ever  heard  of  before:  on  the  contrary,  the  usage  has 
been  for  persons  in  possession  of  an  estate  for  life  of 

(a)  For  instance,  "Every  person  not  having  sonle  estate  of  inheritance,  or 
for  life,  or  having  a  least  for  any  term  of  years,  is  decitired  to  bo  a  persou  by 
the  lawa  of  this  realm  not  allowed  to  keep  grc,vliound:>,&.c.** 
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A.  D.  17^2. 100/.  per  annum,  comtuiUy  to  exercise  this  privilc^ge* 
It  was  this  usage,  therefore,  which  spoke  the  sense  of 
mankind  upon  the  subject,    and   ought   to    prevail. 
Whatever  may  be  the  good  sense  of  the  thing,  or  the 
probable  intention  of  the  l^islature,  1  think,  tliat  upon 
legBl  principles,  if  a  penal  act  is  defectiyely  penned,  it 
cannot  be  carried  into  execution.     Without   looking 
into  the  authorities  cited,  this  is  at  present  strongly  the 
impression  of  my  mind.^-^sAAifrj/,  J.     The  act,  as  it 
stands,  is  nonsense.     This  subjects  us  to  the  necessity  of 
adding  or  rejecting  something.    ^^  Having,"  therefiHV 
must,  in  the  last  member  qf  the  olause,  be  rejected,  or 
f  <  not"  must  be  added  to  it,  to  make  the  whole  intel- 
ligible either  way. — BulUr^  J.    This  case  seems  to  me 
to  admit  of  no  doubt,  when  the  question  is  considered 
with  reference  to  former  acts  in  pap  materia ;  and  if  we 
must  either  reject,  or  add,  or  transpose  words  in  this 
act,  to  obtain  a  clear  and  consistent  meaning,   under 
such  circumstances  we  can  do  no  other  than  resort  to 
former  statutes :  nnd  each  of  those  cited  in  the  reign  of 
King  James,  not  only  require  in  the  case  of  estates  for 
life  a  higher  qualification  than  in  the  case  of  inherit- 
ances,  but  even  to  a  double  and  treble  amount.    But 
upon  the  act  itself  the  constructicm  must  be,  that  estates 
for  life  are  not  equivalent  to  estates  of  inheritance,  or  the 
whole  of  the  first  clause  is  nugatory,   and  altogether 
rejected  in  efiect ;  as  the  second,  which  is  having  an 
estate  of  freehold,  would  have  included  it.    The  pas« 
sage  in  Comyns,  the  case  in  5  Mod.  and  the  printed 
form  of  convictions,  all  strongly  shew  the  general  un« 
derstanding  upon  the  subject ;  and,  added  to  the  seme 
of  the  legislature  in  the  acts  pari  materia,  aflbrd  to  my 
mind  an  unanswerable  argument. — ^Lord  Mansfield.  We 
will  think  of  it ;  and  should  we  change  our  opinions, 
we  will  let  you  know.     In  the  mean  time  let  the  rule 
be  discharged.    It  was  never  mentioned  again. 


APPENDIX.  119S 

WdherMy  Esq.  v.  Hall.    CM.  Sep.  p.  2S0.  A.n^ireg; 

This  was  an  action  of  debt,  upon  the  Stat.  5  Ann.  (a)  An  eauitable 
for  the  belter  preservation  of  the  game.  The  declaration  ^I'^^tete  ^^ 
consisted  of  several  counts ;  the  second  qf  vrhich  charged  &^^  &  quali- 
the  defendant)  with  using  a  certain  engine  called  a  gun,  der  the  Game 
to  kill  and  destroy  the  game,  not  being  a  peraoQ  qua-^^^  ^"' 
lified  so  to  do.      The  defendant  pleaded  the  general  lue  of  the 

issue;  and  the  cause  was  tried  before Eurc^  B,  at  the**®^^***^^ 

•^     '  estate  means 

last  assizes  for  the  county  of  Durham ;  when  the  Jury  the  value, 
found  a  verdict  for  the  plaintiff  upon  the  above  count,  ^f^^lmo^^ 
subject  to  the  opinion  of  the  Court  upon  the  following  g&ges  or  in- 
case :  That  the  defendant,  upon  his  marriage  with  his  created  by 

present  wife,  became  seised  in  her  rieht  of  an  estate  of  ^l'^  owner,  or 

,  those  under 

inheritance,  part  of  which  was  copyhold,  and  held  of  whom  ho 

the  manor  of  Bondgate  in  Darlington,  in  the  county  of^^*°^ 

Durham ;  which,  at  the  time  of  committing  the  offence 

mentioned  in  the  decfauratton,  and  before,  were  together 

c^  the  clear  yearly  value  of  one  hundred  and  three 

pounds.  But  it  farther  appeared,  that  the  said  defendant 

and  his  wife,  ^before  the  committing  of  the  offence,  to 

wit,  on  the  tenth  day  of  May,  one  thousand  seven  hun* 

dred  and  eighty,  duly  surrendered  a  close  of  land, 

parcel  of  the  said  copyhold  estate,  unto  Robert  Kelsey 

and  his  sequels  in  right,  ujMin  condition,  that  if  the 

said  Robert  Hall  and  Mary  hb  wife,  their  sequels  in 

right,  executors  or  administrators,  should  and  did  well 

and  truly  pay  or  cause  to  be  paid  unto  the  said  Robert 

Kelsey,  his  executors,  administrators  or  assigns,  the 

full  and  just  sum  of  four  hundred  pounds  of  lawful 

money  of  Great  Britain,  with  legal  interest  for  the  same, 

at  or  upon  the  tenth  day  of  November  then  next,  that 

then  and  upon  such  payment  in  manner  afcncsaid  the 

said  Robert  Kelsey  and  his  sequels  in  right  should  and 

would  resurrender  the  said  premises  unto  and  to  the  use 

of  the  said  Robert  Hall  and  Mary  his  wife  and  their 

(a)  C.  14.  8.  4. 
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A>  D>  iTB^r.  sequels  in  right  at  Wm  proper  costs  and  charges  ac« 
conlingly  ;  and  that  the  said  Robert  KeTsey  ^as  upon 
the  said  tenth  day  of  May  admitted  thereto;  andtbe 
said  mortgage  still  continued  upon  the  same ;  and  diat 
the  said  close,  at  the  time  of  committing  the  ofience  aod 
before,  was  of  the  clear  yearly  value  of  fourteen  pounds, 
paroel  of  the  said  one  hundred  and  three  pounds ;  and 
that  the  interest  of  the  s<iid  mortgage  had  been  regularly 
paid,  and  the  mortgagee  had  not  entered  into  posseaioa 
of  the  copyhold  close  mortgaged  to  him.  The  question 
reserved  for  the  opinion  of  the  Court  Tras,  trhctber  the 
defendant  at  the  time  of  committing  the  offence  vas 
duly  qualified  to  use  engines  io  kill  and  destroy  the 
game? — Lambe  for  the  plaintiff  contended,  I.  that  a 
legal  estate  of  100/.  per  annum  waa  necessary  to  coo- 
stitute  a  qualification  to  kill  game :  that  here  tbe  defen- 
dant had  no  more  than  an  equitable  estate  in  the  pait 
mortgaged  :  that  such  estate  cannot  be  taken  notice  of 
by  a  court  of  law  in  the  construction  of  an  act  of  par- 
liament :  that  by  the  Stat,  (a)  S2  and  S3  Car.  2.  an 
estate  of  an  annual  value  less  than  150/.  must  be  bf  an 
inheritable  nature  io  give  a  qualification:  that  tbe  de- 
fendant, so  fiir  from  having  an  interest  of  this  character 
and  description,  was  only  tenant  at  will  to  the  mort- 
gagee.—But  Lord  Mansfield  intimating  that  it  would 
be  difiicntt  to  support  this  ground  of  argument— Mr- 
Lambe  insisted,  9.  If  an  equitable  estate  were  consi- 
dered as  giving  a  qualification,  that  stIH,  in  point  of 
annual  value,  the  defendant  had  not,  upon  the  true  con- 
structioB  of  the  act  of  parliament,  an  estate  sufficient  to 
qualify  him.  That  the  words  of  the  act  were,  "  the 
dear  yearly  value  of  100/. :"  that  this  could  not  mean 

(«)  All  and  every  person  and  persons  not  having  lands  aod  tenemeotiy  or 
some  other  estate  of  inheritance,  in  his  own  or  his  wife's  right,  of  the  cle« 
yearly  value  of  one  hundred  pounds  per  aanam,  &c.  arn  hereby  dcchuw  to  ^ 
persons  by  the  laws  of  this  realm  not  allowed  to  have  or  keep  for  tbemseivesy 
or  any  other  person  or  personsi  any  guns^  &c.  c.  %i.  %,  3. 
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tbe  gross  Talne  of  tbe  estate,  but  must  mean  the  net  in-  A.D,  nag. 
come :  that  such  it  could  not  be,  if,  by  incumbrances  of 
any  sort,  the  issues  and  profits  were  brought  within  that 
sum :  that  the  object  of  the  legislature  was,  to  entitle 
those- only,  whose  independence,  arising  from  the  pro- 
duoe  of  their  lands,  would  enable  them  to  use  these 
rights  fi>r  the  purpose  of  amusement :  that,  upon  conv> 
paring  the  value  of  land  at  the  time  thb  law  passed 
with  its  piesent  value,  it  would  be  found  that  the  mea* 
sure  of  thb  independence  had  already  been  reduced 
much  below  the  intention  of  the  legislature :  that  if  the 
€on8truction  contended  for  were  admitted,  no  d^ree  of 
ihterest  whatsoever  in  the  produce  of  lands  would  be 
necessary,  and  the  intention  of  the  legislature  must  be 
totally  frustrated ;  inasmuch  as  the  holder  of  an  estate, 
whether  he  charged  it  himself  to  its  utmost  value  or 
had  it  transfened  to  him  under  such  charge,  without 
having,  or  without  ever  having  had,  an  income  arising 
out  of  land  to  the  amount  of  one  farthing,  must  in  such 
case  be  entitled. — Lord  Mansfield  called  upon  the  other 
side.' — Chambre  for  the  defendant  stated  the  only  quesr 
tion  to  be,  whether  tbe  interest  of  the  mortgage  was  to 
be  considered  as  such  a  reduction  of  the  annual  value 
of  the  estate  as  would  destroy  the  defendant's  quali- 
fication ?  and  he  contended,  that  this  was  a  penal  law ; 
and  would  not  therefore  be  extended  by  construction: 
that  it  was  besides  a  general  law  and  in  its  terms  does 
not  require  the  party  to  have  a  legal  estate :  that  the 
wcyds  of  the  act  are  ^^  not  having,  &c. ;''  within  which 
words  an  equitable  estate  is  sufficient :  that  in  decidii^ 
on  points  of  this  nature  tbe  substance  ought  principally 
to  be  regarded :  that  the  cestuy  que  trust  was  substaa- 
tially  the  owner :  that  Courts  of  law  in  many  instances 
advert  to  the  practice  of  a  Court  of  equity ;  as  in  the 
common  case  of  a  trustee,  who  is  not  permitted  to  eject 
his  cestuy  que  trust*    See  then  how  a  mortgager  is  coor 
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A.  I>.  1T^.  sidened  tbese  ?  The  mortgage  is  in  substance  a  specialty 
debt,  the  equity  of  redemption  is  considered  as  real 
estate,  and  descends  to  the  heir  of  the  motigager ;  who 
is  considered  as  a  debtor,  and  bis  personal  assets  liable 
in  the  first  instance  to  discbarge  the  mortgage :  and, 
though  at  law  the  heir  of  the  mor^agee  takes  a  legal 
estate,  yet  the  personal  representatives  are  considered 
as  entitled  to  take  the  benefit  and  receive  the  mortgage 
debt*  He  farther  insisted,  that  a  mortgagee  can  never 
get  possession,  if  the  mortgager  is  ready  io  pay  the 
(a)  7  G.  3.  money :  that  by  statute  (a)  it  may  be  paid  impendente 
c.  so.  s.  1.  ly^ .  i^j^d  ^iia^^  if  the  legal  estate  only  were  to  be  re- 
garded, an  estate  of  a  thousand  pounds  a  year,  roort* 
gaged  in  fee  for  one  hundred  pounds,  would  not  fiimbh 
a  qualification.  That  the  only  question  that  remained 
was,  whether  the  interest  of  the  mortgage  money  was 
to  be  considered  as  an  outgoing,  that  would  reduce  the 
value  of  the  estate  below  100/.  ?  and  he  contended,  that 
the  interest  was  not  a  thing  issuing  out  of  any  part  of  the 
estate  in  the  nature  of  a  rent  or  service :  that  both  prin- 
cipal and  interest  were  a  debt :  that  the  interest  must  be 
considered  as  a  debt  on  the  personalty,  just  as  the  prin- 
cipal is  considered  as  a  debt :  and  that  the  estate  was 
neither  made  of  greater  or  less  value  by  the  mortgage, 
but  was  merely  a  pledge  for  the  payment  of  the  debt : 
that  the  legislature  therefore,  when  they  used  the  words 
<<  clear  yearly  value,"  meant  to  advert  only  to  the  value 
of  the  estate  itself,  and  not  to  the  quantity  of  interest 
than  any  person  might  have  in  it ;  the  thing  itself  with- 
out any  regard  to  the  charge  upon  it ;  provided  only 
that  the  party  was  in  possession:  that  in  the  same 
manner,  in  the  case  of  a  mortgagee  in  possession,  there 
caQ  be  no  doubt,  but  that  he  is  entitled  to  kill  game: 
and  the  Court  in  such  case  will  not  inquire  into  the 
•mount  of  his  interest  money,  of  the  sum  advanced  to 
the  mortgager  upon  his  land;  provided  the  security. 
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the  land  itself,  fee  of  the  annual  value  which  the  law  a.  D.  178«. 
requires :  that  the  Court,  before  they  pronounced,  ■"—■""■"■"• 
^ould  well  weigh  the  consequences  of  such  a  doctrine, 
as  is  contended  for :  that  the  justices,  who  must  in- 
quire into  this  in  a  summary  way,  must  make  all  per- 
sons  of  whatever  ostensible  estate,  disclose  their  private 
circumstances ;  which  would  be  too  great  an  extension 
otn  law,  already  considered  in  many  instances  as  tyran- 
nicat :  that  a  rent  charge  indeed  or  services,  issuing  out 
of  an  estate,  as  matters  of  notoriety,  might  perhaps  be 
considered  by  the  justices ;  but  of  such  things  only 
as  were  ostensible,  could  they  take  cognizance :  that,  if 
erery  private  family  transaction  in  money  concerns  were 
to  be  laid  open,  if  it  could  be  seriously  argued,  that  such 
discussions  were  proper  subjects  for  a  summary  juris- 
diction, it  would  be  investing  justices  and  informers 
with  powers  of  harassing  the  country,  as  far  beyond 
any  known  precedent  as  it  was  beyond  the  intention  of 
tbe  legislature :  that  ttieir  object  had  not  any  time  been 
an  inquiry  into  debts,  but  the  actual  possession  of,  and 
interest  in,  landed  property,  and  the  visible  amount  and 
extent  of  that  property.  That,  as  there  was  no  author 
rity  directly  upon  this  subject,  it  was  proper  to  consider 
the  question  by  analogy  to  the  statutes  in  pari  materia: 
that  most  statutes  in  these  cases  require  a  qualification 
altogether  in  land ;  but  that  two  statutes  in  the  reign  of 
King  Jbmes  entitle  the  party  under  personal  as  well  as  real 
qualifioations :  that  the  Statutes  9  Jac.  (a)  enacts,  that  no  (a)  C.  27.  s.  8. 
one,  ^<  except  such  person  or  persons,  which  shall  beseised, 
&c.  of  lands,  tenements  or  hereditaments  of  the  clear  yearly 
value  often  pounds  by  the  year  or  more,  over  and  above 
all  charges  and  reprises ;  or  be  possessed  of  goods  or 
chattels  to  tlie  full  value  of  two  hundred  pounds  to  his 
own  use,  shall  be  qualified,  &c. :"  that  it  appears  from 
hence,  that  the  ulcere  having  in  one^s  own  right,  and  com- 
Bumdiiig  the  use  of  personal  property,  is  sufficient  to 
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A,D.  17 8g.  gire  a  qusdification,  whatever  may  be  the  ainomit  6f 
such  a  proprietor's  debt 8  ;  conneqiientlj  that  irbeD  the 
snmc  statute  requires  the  having  of  a  real  estate  ofa  clear 
yearly  value,  it  must  mean  an  e&tate,  nvhich  woold  I^ 
for  a  clear  sum,  without  any  deduction  to  be  allowed  to 
the  occupier,  and  ezclucive  of  charges  and  reprises 
issuing  out  of  the  land :  and  that,  if  debts  were  aot  tp 
affect  the  full  value,  mortgages,  which  were  no  more 
than  debts,  ought  not  to  reduce  the  clear  value;  an^ 
that.  Slid)  not  b<  ing  charges  strictly  issuable  out  of  tlie 
lands,  no  inquiry  was  meant  to  be  given  iBtothem :  that 
(«>  C.  IS.  S.5.  in  like  manner  the  Stat,  3  Jac.  (a)  qualifies  persona  <<  bav- 
This  section  jp^  j^^y  manors,  lands,  tenements  or  hereditaments  of 

respects  o       J  J  » 

shooting  deer  the  cicjir  yearly  value  of  40/.  or  worth  in  goods  and 

oXr""**     chattels  $00/. :"  that  the  Stat,  13  R.  c.  13.  which  was 

the  earliest  upon  this  subject,  and  which  roust  have  been 

referred  to  by  the  framers  of  the  above  acts,  qualifies 

laymen,  having  lands  or  tenements  to  the  value,  &c. 

and  clergymen,  advanced  to  the  value,  &c. ;  and  that, 

as  the  tillc  of  this  act  was  ^<  none  shall  hunt,  but  they 

which  have  n  sufficient  estate,''    a  coltateial  chaige 

could  not  affect  the  privilege ;  and,  if  there  waa  nolhiiy 

strictly  issuing  out  of  the  land,  the  having  here  must 

be  sufficient.    That  in  other  cases,  where  the  k^tsla^ 

turc  have  used  the  same  language,  mortages  have  not 

by  construction  been  considered  as  incumbianoea  that 

reduced    the    value    of  the    estate:     that    by    St^. 

8  II.  C.  c.  7«  knights  of  shires  are  to  be  choaen  by 

"  people,  &'c."  whereof  every  one  of  them  shall  have 

free  land  or  tenement  to  the  value,    &c«    above  all 

charges :  that  not  only  mortgages  were  never  construed 

to  affect  this  right,  but  even  so  late  as  the  7th  and  8th  of 

<&;C.  fi5.      \V.3.  the  legislature  (b)  declared,  that,  <<tbemort- 

^  '  g<'^g<^i'  o^  ccstiiy  que  trust  in  possession  shall  and  may 

vote  for  such  estates,  notwithstanding  such  piortgage  or 

trust/^ — BulUvy  J.    But  be  must  swear,  that  he  has 
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forty  sbillingfr  a  y«wr,  aboye  every  charge  payable  ia  A,  D>  irat. 
tfapod  of  ihem^^^Chambre,  But  ibis  is  by  the  express 
pvoTifioa  of  (a)  subsequent  statutes.^Lbrd  Mansfield.  ('')  ^^  ^*  ^* 
The  priTil^e  here  is  ^veu  to  property  ;  and  the  cestuy  and  19  g!  s. 
que  trust,  the  mortgager^    is   really  the  owner :    the  ^  *®'  *•  ^ 
trustee,  the  mortgagee,  is  merely  nemtnaL     We  consi- 
der the  defendant's  interest  in  this  Court  jnst  as  it  would  ^ 
be  considered  in  a  Court  of  equity.   It  is  an  interest  sub- 
ject to  the  payment  of  the  moit^gige :  it  is  a  qualification 
of  property ;  and,  though  it  is  set  jaeeessary  that  he 
s&puld  have  a  legal  estate,  be  must  have  suclh  property 
in  the  land  as  shall  produce  a  (dear  income  of  1 00/, 
peranjDuun;  or  it  might  be  carried  so  far,  as  thai  he 
might   have  aotfaing,   and  yet  enjoy  tlie  privilege. 
What  then  are  a  mortgager  and  mortgageein  chancery  t 
One  the  owner,  and  the  other,  as  having  a  charge  upon 
the  bmd  ;  and  the  charge  goes  tdong  with  it. — Buller^ 
J.  In  the  caae  ef  rent-charges  the  cognizance  of  tbe 
justice  il  admitted ;  and  in  many  lotbers  they  must  in- 
ler&re^  as  in  coatracte  between  landlord  and  tenant. 
Neither  is  theve  any  protem^e  on  ihe  part  of  the  defen* 
daot  tp  complam  of  hardship.    Poeaession  is  prima  &cie 
evidience  ^f  prcqperty.    The  defendant  must  therefore 
be  preffuned  to  be  tike  eutiw  owner.    The  hard  task  lies  . 
iipwL  the  other  pasty ;  who  must  make  proof  of  the  con« 
tcaiy^    If  tbe  justice  may  receive  proof  of  rent-charges 
aod  serrices,  what  abeuhl  prevent  his  doing  the  like  as 
tp  jnov^ages?     l%e  only  peisit  then  is,  whether  the 
isonds  ^^  clear  yearly  value"  m^ an  ^^  dear  yeady  value 
to  Ihe  .person  4n  posaesamD  T'    Tbe  words  of  this  act 
waidd  by  themselves  leaire  iittle  oroom  for  doubt ;  but, 
vhen^oqilainnd  and  rsuppasteA  by  tiie  Statute^  of  K. 
James  in  pari  fliatei»a,)the  words  of  iwhich  are,  *^  over 
«iul  ab»fie  all  ohvfgf s  aad  vepriaes,^  it  can  no  longer 
adnut^f  question,  butihat  it  most  mean  clear  value  to 
tliepeisaa  in  pmacsti^  :  fer,  bj  the'common  rule  of 

[3i] 
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A.  P.  1783.  eonfiiructioii)  all  statutes  upon  tlic  same  subject  are  con-'' 
stdered  as  making  one  system  of  law  ;  and  consequently 
the  words  in  the  two  last  statutes  must  be  refi»ned  to  iki 
statute  in  question.  WUUs  and  Ashhursij  Justices,  oqd- 
curring.    Judgment  for  the  plaintiff', 

A  D.  itas.      The  King  v.  DaoU.     Leach  C  L.  Cases^  p.  906. 

Where  a  sta-  ^*  Hertford  sununer  aasize,  1783,  John  Dam  vmB 
tute  makes  an  indicted  on  the  Black  Act,  before  Mr.  Justice  GauU^ 
n^''puD?8hl  for  «  that  he  one  fallow  deer,  of  the  price  of  fortf 
ble  with        shillimrs,  of  and  belonffine  to  Pliiiaddphia  Lee.  y/A* 

death  without  ^  »  il-        K     *        J  rli  •  \^  i 

cler<^y,  and  a  dow,  then  and  there  being  kept  and  fed  m  a  certain 
subrequent  ^g^^^  ^f  and  belonging  to  the  said  PhihMMpliia  Lee^ 
tiets  a  milder  enclosed  with  pales,  where  deer  had  been  and  then 
SnS»me  ^«*  Hwially  kept,  unlawfully,  wilfully,  and  Maou 
offence,  the  ously  did  hunt,"  &c.  There  were  two  othor  counts ; 
ff  vir\uS'^*  one  for  kUling,  and  the  other  for  stealing  the  fidlow 
repeal  of  so  doer  as  aforesaid.  The  Statute  of  9  Geo.  I.  c.  S2. 
ftlrmer^u-  VLpon  which  the  indictment  was  founded,  enads, 
tute  as  relates  u  ^|^^  [f  uny  person  or  persons,   beini:  armed  with 

tothcoflBence.  n     \Z  ^u  itl     •  j 

Vid.  Leach,    swords,   fire«anns,   or  other  omnsiye  weapons,   and 

C*  ^- *^T7v  having  his  or  their  faces  blacked,  or  being  otherwise 

PLCr.009.    disguised,  shall  appear  in  any  forest,  chase,   paik, 

on^i^^e!  pad<*ock,  or  grounds  enclosed  with  any    wall,  pale, 

or  other  fence,  wherein  any  deer  haye  been  or  shall 

be  usually  kept,  or   in  any  warren  or  place  when 

hares  or  conies   have  been  or  shall  be  usually  kept; 

or  shall  unlawfully  and  wilfully  hunt,  wound,   kill, 

flestroy,  or  steal  any   red  or  fUlow  deer,  or  unlaw 

fully  rob  any  warren  or  place  where  conies  or  baits 

are  usually  kept ;  or  if  any  person  or  persons  shall  aa- 

lawfully  and  wilfully  hunt^  wound,  kill,  destroy,  or 

steal  any  red  or  fallow  deer,  fed  or  kept  in  any  places, 

in  any  of  his  Majesty's  forests  or  chases,  which  are  or 

shall  be  enclosed  with  pails,  rails,  or  other  fences,  or 

in  any  park^  paddock  or  ground  endosed^  where  deer 
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hnre  been  or  shiJl  be  usually  kept ;  or  shall  forcibly  A.  D.  1783. 
lescue  any  person,  being  lawfully  in  custody  of  any 
officer  or  other  person  for  any  of  the  offences  before- 
mentioned  ;  or  if  any  person  or  persons  shall  by  gift  or 
promise  of  money,  or  other  reward,  procure  any  o£  ^ 
his  majesty's  subjects  to  join  him  or  them  in  any  such 
unlawful  act ;  every  person  so  offending,  being  thereof 
convicted,  shall   be  adjudged  guilty  of  felony,  and 
«haU  suffer  death  as  in  cases  of  felony  without  benefit 
of  clergy  •"    But  the  learned  judge  recollecting  that  an 
act  of  parliament  had  recently  passed  which  reduced 
the  offence  charged  in  the  indictment  to  a  misdemeanor, 
he  thought  it  improper  to  proceed  to  try  the  prisoner,  on 
the  present  charge  for  felony,  until  he  had  submitted 
,U>  the  judges  the  following  question :     Whether  the 
.Statute  9  Geo.  1.  o.  82.  so  far  as  it  respects  the  of« 
■  fences  charged  in  the  indictment,  unaccompanied  by 
ihe  circumstance  of  being  armed  and  disguised,  is  not 
▼irtually  repealed  by  the  Statute  of  16  Geo.  3^  c.  30* 
The  Statute  of  16  Geo.  3.  SO.  recites,  that  the  statutes  in 
force  for  the  discovery  and  punishment  of  deer-stealers  are 
.  numerous,  and  many  of  them  ineffectual ;  and  that  the  good 
purposes  thereby  intended  might  bebetter  effected,  if  such 
cf  the  said  statutes  as  are  found  defective  were  repealed,    • 
and  the  good  provisions  therein  contained,  together  with 
such  other  provisions  as  may  he  expedient,  were  reduced 
into  one  act :  and  then  it  enacts,  ^^  that  if  any  person 
or  persons  shall  course  or  hunt,  or  shall  take  in  any 
slip,  noose,  toil  or  snare,  or  shall  kill,  wound  or  de- 
stroy, or  shall  shoot  at,  or  otherwise  attempt  to  kill, 
wound  or  destroy,  or  shall  carry   away  any  red  or 
&lIow  deer,  in  any  forest,  chase,  purlieu  or  ancient 
walk,  whether  enclosed  or  not,  or  in  any  enclosed  park, 
paddock,  wood  or  other  enclosed  ground,  where  deer 
arc,  have  been  or  shall  be  usually  kept,  without  the 
consent  of  the  owner,  or  without  being  otherwise  duly 

[3' 2] 


120C  APPENDIX. 

A.  D.  iras,  authofbed ;  or  shall  be  tiding^i  abeUinf ^  or  a^shtii^ 
therein  or  thereunto;  ever/  person  so  oWmiing  hf 
coarsing,  hontiog)  shooting  at  or  otherwise  attanpC* 
ng  to  kill,  Tfoand  or  destroy,  or  by  aiding  therein  or 
thereunto,  shall  forfeit  for  trtry  such  ofienoe  the  s«iia 
6f  twenty  pounds.  And  ererj  pereon  so  oifending  bf 
killing,  wounding  or  destroying,  or  by  taking  in  any 
slip,  noote,  toil  or  snare,  or  by  carrying  away,  or  by 
aiding  therein  respectitely,  shall  for  eftty  deer  m 
Wbunded,  killed,  destroyed,  taken  or  carri^  ^^sfi 
fbrfett  and  pay  the  sum  of  thirty  pounds.  Add  if  At 
ofliMider  in  any  of  the  cases  aforesaid  diall  be  a  keepe 
of,  or  person  in  any  manner  intttiiiled  with  the  eustody 
or  care  of  deer,  in  the  forest^  chase,  pnrlieu,  tacient 
walk  or  enclosed  park,  paddock  or  wood,  or  other  m- 
6k)sed  place  where  the  offeAoe  shall  be  comfliUted, 
erery  such  oflbsder  shall  forfeit  tod  pay  double  tks 
pcttialty  hereinbefore  appoirtted  to  be  paid  by  Hfthtt  ef^ 
fenders.  And  if  any  person  or  pertoAs,  after  hkring 
been  oonvicted  of  any  of  the  aforesaid  oflences,  shall 
ofi^nd  a  second  time  against  4hid  act,  by  oommiit^g 
any  of  the  aforesaid  dfienoes}  such  second  oflefeca^ 
whether  it  b^  the  lame  as  the  Erd  offence,  ot  be  ttiy 
.6ther  of  the  aforesaid  ofiences,  shall  be  deemed  and 
adjudged  to  be  felony ;  and  the  person  guilty  thereof, 
b^ing  lawfolly  conyicted  upon  indictmeiit,  shatl  be 
transported  for  the  space  of  seven  years.*'  The  act 
then  goes  on  to  shew  the  manner  in  which  jtistices  of 
the  peace  may  proceed  on  convicticm  of  oflie^ders,  fllid 
concludes  with  repealing  such  parts  of  the  Seteial  ate- 

(a)  Id  Rich,   tutes  named  in  the  margin  (a)  as  relate  to  deer ;  bat  it 

Hen.  r'^V.  "  ^^^y  ^^^^  **  ^  *'^«  interycning  Statute  of  9  Geo. 
5  Eiiz.  c.  81.  1.  c.  2S.  upm  which  the  present  indictment  was  found- 
13.  7  Jac.  1.  ^-  C>n  the  first  day  of  Michaelmas  term,  1983,  tile 
|J;*g^^^*^twelTe  judges  held  a  conference  upon  this  subject  Id 
wul  &  Ma*  Lord  Mansfield's  chambers  in  Seijeant's  Inn }  and  thegr 
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wrre  amiBiBieiifljr  of  ofinmf  ThU  tbe  Statute  of  1 6  A.D.i78t. 
Geo*  3.  e.  SO^  amounted  to  »  nveti  of  the  fidonr  of ''7>  ^*  *^'  ^ 

Geo  1  c  28 

f imply  killing  deer  in  a  park  enclosed ;  ee  it  ponitbes  lo  deo.  a.  c. 
the  £rst  ofienee  with  a  pepiiniarjr  forfeiture  of  twenty ''' 
pomidfiy  aod  makes  tlie  aecpod  offence  felony  (a). 

(«)  The  Statute  of  5  Geo.  1.  c.  S7.  inflicts  a  fine  not  exceeding  100/.  and 
three  nontbe  ioipriMnment  on  euch-persons  as  shall  b«  convicted  of  seducing 
artjficers.-^The  33  Geo.  3.  c.  13.  inflicta  a  penalty  of  500/.  and  twelve  months 
imprisonment  on  the  same  offence;  and  Lord  Mansfield  held,  that  the  latter 
statute  was  in  this  lespeet  a  virtual  repeal  of  the  former.  Rex  v.  Cator,  4 
Burr.  S086«— But  see  the  case  of  Rex  ▼.  3rady  at  the  Old  Bailey,  September 
session,  1797,  where  it  is  said  by  Mr.  Justice  Heath,  that  the  prior  statute  was 
10  these  cases  held  to  be  repealed,  because  the  lattsr  statute  was  passed  at  a 
subsequent  session ;  and  that  when  both  statutes  pa^s  at  the  same  session,  the 
latter  m  only  explanatory  of  the  former.— See  also  the  case  of  Rex  t.  Michael 
RohinsoD,  February  session,  1796.  Leach.  Cr.  Laws.  p.  883. 

Janes  v.  Smarts     I  Term  Rep,  p.  44.  ^^  D^  ^jq^ 

Action  of  debt  on  the  Stat.  5  Ann.  c.  14.  made  per-  A  diploma, 
pctoal  by  the  9  Ann.  c.  «5.  to  recover  a  penalty  for^"  j^"jj|  ^^ 
killing  game  without  being  duly  qualified ;  tried  before  doctorof  phv- 
Loid  Mansfield  at  the  last  assizes  in  Surrey.    Plea,  the  by'ef  of 
gesenil  issue.     Eridcoce  under  k,  a  diploma  from  the  ^^^  universi- 
university  of  St.  Andrew's  in  Scotland,  appointing  the  land,  does  * 
defeodant  doctor  of  physic;  which  it  was  contended  ^^^$]y^^ 

,  ^      .  qualification 

gave  him  a  eufficient  qualincation  under  the  22  and  28  to  kill  game. 
Car.  If .  e.  86.  This  point  now  came  on  before  the  Court  ^fcJ\y^^ 
in  thoehape  of  a  special  case ;  and  the  only  question  for  c.  85.    An 
the  opinion  of  the  Court  was,  whether  the  diploma  was  other'^  mnon 
a  i^al  qualificatioB««--Cons^e,  for  the  plaintifi^,  contend-  ^^  higher  de- 
ed ihiat  ihe  defendaat  was  not  qualified.     1st.  Supposing  fs  n^t  quail ' 
him  to  have  the  same  lank  as  a  doctor  of  the  English  f^ft  act" 
imiTenities,  yet  he  is  not  such  a  character  as  was  meant  though  the 
tojbe  qurfified  by  the  Statute  of  Charles  the  Second.  ^"^?4,*w 
By  the  1  Jac.  1 .  c.  27.  the  exception  extends  only  to  the  son  of 
{lenoBs  qualified  in  respect  Of  property,  or  the  son  of  ^f  hig^^  de- 
a  knight  or  lord,  or  the  son  and  heir  apparent  of  an  gr^s  >•• 
eequirc.    The  3  Ja^.  1.  c.  13.  is  confined  to  property 
idoAe.    ^e  7  Jac.  1.  c.  11.  still  confines  the  right  of 
UQiiig  game  to  property;  only  increasing  the  quidifio 
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A,  D.  1785.  datioii>    The  principal  statute  is  the  22  and  83  Oar.  IL 
c.  85.  whicli  enacts,  that  '<  every  person  not  having 
lands  and  tenements,  or  some  other  estate  of  inheritance 
in  his  own  or  his  wife^s  right,  of  the  clear  jearly  value 
of  100/.  per  annum,  or  for  term  of  life,  or  having  lease 
or  leases  of  99  years,  or  for  any  longer  term,  of  the 
clear  yearly  value  of  150/.  (other  than  the  son  and  heir 
apparent  of  an  esquire^  or  other  persons  of  higher  de- 
gree, and  the  ownere  and  keepers  of  forests,  parks, 
chases,  or  warrens,  &c.)  is  herieby  declared  to.  be  a  per- 
son by  the  laws  of  thb  realm  not  allowed  to  have  or 
keep  for  himself  or  any  other  person,  any  guns,  &c. 
for  the  taking  and  killing  of  game.''     The  quali&ca- 
tions  claimed  by  the  defendant  in  this  case,  roust  be  de- 
rived from  construing  the  words  of  the  statute,  <<  or  other 
person  of  higher  d%ree,V  in  the  nominative  case,  and 
supposing  that  every  person  of  higher  degree  than  an 
esquire  is  thereby  qualified*     That  this  is  not  the  true 
construction  of  the  statute,  is  clear  by  the  Case  of.  the 
King  V.  Utley,  24  Geo.  3.  in  this  Court.    That  was  an 
information  on  the  Grame  Laws ;  and  a  conviction  of  the 
defendant  on  the  Statute  of  Car.  II.  as  *<  not  being  the 
eldest  son  of  an  esquire,  or  of  other  person  of  higher 
degree.'' — Chambre  moved  to  quash  this  information  on 
the  insertion  of  the  word  <^  of  ;'^  and  contended  that 
though  this  was  copied  from  the  precedent  in  Bum,  it  was 
not  warranted  in  law,  for  that  by  this  construction,  nei* 
thef*  an  esquire  nor  a  knight  would  be  qualiiSed  as  such. 
Mr.  J.  BuUer  there  said,  that  the  legislature  seemed 
to  him  to  have  taken  it  for  gnpnted,  that  an  esquire 
or  other  person  of  higher  degree  would  have  a  suffi- 
cient estate  to  qualify  him,  and  therefore  they  had  neg- 
lected to  do  it  expressly ;  though  there  was  a  case  in 
Lord  Hardwicke's  time,  where  the  word  ^  of"  was 
rejected,  and  no  notice  taken.    However,  he  was  of 
•pinion  that  the  conviction  should  be  affirmed :  and  it 
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mu  80*  He  Am  quoted  Camd.  Ait»  toI.  I.  fo.  ISO.  A.  D.  iras. 
And  Selden,  cap.  1.  to  shew  that  esquires  were  origin- 
aiBy  persons  qualified  hj  estate*  Sd\y.  Supposing  tl^at 
doctors  of  the  two  English  uuiyeriities  baye  flie  right 
iDontended  for  by  tiie  present  defendant  (which  in  itself 
is  a  yery  doubtful  maQer),  jfst  this  diploma  do^  not 
confer  such  a  right.  There  is  no  instance  in  which 
finreign' diplomas  and  d^ees  haye  been  acknowledged 
liere ;  there  is  a  great  diflferenoe  between  degrees  acr 
quired  by  long  Ii^boiir  and  residence,  and  one  bestowed 
in  a  summary  manner.  8  Rep.  114.  Doctor  Bonham's 
^case.  By  the  union  with  Scotland,  it  does  not  follow 
that  persoiu  who  haye  taken  Scotch  d^roes  are  to  be 
^dued  with  all  the  privileges  which  are  bestowed  by 
degrees  taken  at  the  English  uniye^sities ;  the  uniyarsir 
ties  themselves  do  not  admit  of  such  degrees.  Doctor 
Ciflbert,  some  yems  ago,  having  taken  his  degree  of 
doctor  of  divinity  in  Scotland,  wished  to  preach  in  the 
Uliivenity  of  0:|ford,  in  l)ps  proper  habit,  as  doctor, 
tmt  was  not  allowed  by  the  uniyersity.  And  Docf^f 
PitG^im  accepted  a  degree  at  one  of  our  universities, 
fdthough  he  hi|d  befaie  taken  the  san^e  de^pree  in  Scot« 
}md^—£!rdmey  for  the  defendant,  made  thrsie  quesr 
tions.«-.lft.  W  heeler,  on  the  constructiQi|  of  the  Sta- 
tute 89  and  S3  Car.  11.  eyery  person  as  a  n^ei^ber  qf 
the  civil  state,  who  is  an  fssquire,  or  superior  in  rank  tp 
an  ^  esquure,  may  not  kill  game  ?  2dly.  >Vhether  a 
doctor  of  physic  who  has  taken  his  degree  at  either  of 
the  English  iiniyersities  be  not  such  person?  Sdly. 
Whether  a  Scotch  diploma  does  not  confer  the  same 
privileges  ?  As  to  the  first :  the  language  pf  the  sta- 
tute is  yery  strong ;  the  word  "  other"  must  be  consi- 
dered as  the  npminsitive,  and  not  as  the  genitive  case, 
both  in  reason,  and  according  to  grammatical  construe^ 
4ion.  It  is  clear  the  statute  did  not  mean  to  confine  the 
guaiification  altogether  to  landed  property,  by  e^ten^^i 
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JL  D.  I7te>  ingit  to  the  son  a«i  heir  ^p^awdt  of  an  e^qalre,  irlioii 

supposed  to  hare  DO  Ism&td  property  of  his  own.    Wte 

esquiteft  alio  who  ate  eimnieraled  by  Camden  are  par* 

ioba  who  bave  no  land.    Vtom  8  Rep.  118.  wo  may 

.  eollecl  that  when  a  statute  will  bear  two  inierprBtatioM, 

one  contrary  to  sense,  the  other  agveeaMe  to  it,  tha 

latter  shall  prevail.    Here  ft  was  evidently  the  inien* 

tion  of  the  legislature,  that  peisons  of  higher  d^iea 

than  an  esquire  should  have  a  qualification ;  for  if  the 

opposite  construction  were  to  prevail,  a  person  wonhl 

have  a  derivative  titl^  when  the  peraon  from  trhom 

anch  title  was  derived  would  have  none  at  all :  and 

this  very  defendant's  son  will  derive  a  right  fiom  his  fc» 

ther*s  diploma,  which  it  is  contended  the  Mher  hims^ 

cannot.    SJdly.  As  to  the  question  whether  a  doctor  of 

either  of  the  English  universities  be  a  person  of  «ape* 

rior  degree  to  an  esquire.    AH  ranks  and  precedencies 

are  settled  in  three  wnys ;  either  by  act  of  parliameHt, 

or  by  the  king^s  pattsnlt,  or  by  mnaeniorial  onsioai. 

(a)  %  Burn.  Bum  (a)  taken  from  Bfackstone  (b)  ranks  doctors  above 

{l^i  Black,    esquires.    So  do  the  heralds :  this  is  the  very  tiesl  an* 

Com.  405.     thority  which  tM  be  had  from  the  nature  iof  the  case. 

But  this  relates  only  to  English  degrees.    Then,  Sffly. 

Does  a  diploma  from  Scotland  confer  the  samerigM! 

A  Scotch  doctor  is  of  equal  rank  With  nn  E^lish  we 

as  a  member  of  the  civil  state.    The  4th  niticle  of  the 

Act  of  Union  says,  there  shall  be  a  commnnicaftion  of 

all  rights,  &c.  except  where  it  is  expressly  agreed  <m 

to  the  contrary.     As  to  the  college  of  physicians  and 

the  two  universities  reinsing  to  allow  to  Scotch  doctors 

their  own   privileges  within  their  respective  jnrisdio- 

tions,  they,   as  private  corporations,  have  a  right  ts 

make  what  regulations  they  please  concerning  their 

own  bodies ;  but  as  to  all  general  immunities  derived 

from  the  common  law,  or  nnder  the  Act  of  Union,  thef 

cannot  deprive  any  body  of  th^se.    l%e  Oykrt  took 
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dine  JtoTxmsMbrV  tittir  optinft :  bnt  Loid  MmifieU  A.  D,  nag. 
thto  mM,  fl«t  as  lo  this  tatter  ^ouiid,  be  had  no 
doubt,  ^that  aH  pri^ileg^,  granted  by  the  fltatniea  to 
tlie  tiiHvereMas,  were  confined  to  our  own,  and  did  not 
extend  to'lSisotlblld,  or  other  foreign  uniTeniities,  which 
were  gotcro^d  bfy  their  own  particuhur  lawa  and  cnih* 
toms.    Bat  tl^at  the  general  qnefltion  upon  the  con* 
Btni<^ton  of  thi^^atnte  of  Gar.  II.  should  not  pass  un- 
decided.   Afterwtndi  the  Court  delivered  their  opinion 
seriatim.     Lord  ManvfkU^  Ch.  J.   This  is  an  action  of 
debt  brought  bj  Che  phtkitiff  f^iiit  the  defendant,  ibr 
ustflig  a  gun  for  tihe  purpose  of  kifling  game,  not  bemg 
dntj  qualified  under  the  statute.     The  special  case 
slates,  that  the  defendant  rested  his  jastification  iqxm 
n  diptoma  which  was  produced,  whereby  the  nnivenity 
of  St.  Andrews  in  Scotland  had  conferred  on  him  the 
degree  of  a  doctor  of  t^ysic.    Two  objections  have 
been  raised  by  the  counsel  for  the  defendant  against  the 
rompelency  of  ihis  action.    First,  that  under  this  di* 
plocna,  the  defendant  hath  the  same  rights  and  privi- 
l^cs  confeired  iipon  him,  as  nre  acquired  by  a  degree 
beitowed  by  eifber  of  our  own  nniTevsities.    Mly ,  Tiunt 
doctois  in  aft  the  learoed  professions  are  of  higher  de* 
glee  than  an  esquire,  and  tlrerefore  by  the  SS  and  9$ 
€ar;  H.  they  are  etecnpKed  from  the  penalties  of  the 
seteral  statutes  rdsting  to  game.    The  SMute  £3  and 
XS  Car.  II.  has  these  wt^ids,  ^^  other  than  the  sou  and 
heir  apparent  of  an  esqurre,  t>r  other  pmson  of  higfanr 
4^ee/*    For  the  defendant  It  has  been  ccmtended  <tet 
^  other  person  of  higher  degree"  relates  to  the  esquire 
liimself,  and  means  that  a  person  of  higher  degree 
than  an  esquire  is  qualified ;  whereas  on  the  other  jsnie 
it  is  contended,  that  it  means  ^  other  than  the  son  and 
heir  apparent  of  an  esquire,  or  the  son  of  any  oAffV 
person  of  higher  degree.'^    To  be  sure,  ab^rd  conse- 
quences may  Beem  to  follow  from  grring  a  pritflege  to 
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A  P.  1785.  the  SOP,  which  the  fatter  has  not:  hatth^  qoeiAnbi 
|ias  the  statute  done  it  or  not  ?  1  wish^  to  lia?e  the 
general  point  determined,  because  of  the  CQnseqiieaGei. 
This  Court  considered  the  point  once  )>^6)re  in  (be  Cue 
of  the  King  and  Utiey,  and  there  tbey  betd^  thatth^ 
statute  meant,  ^<  the  sons  of  other  periMins  of  bigber 
degree."  On  fnll Con^4erat|oa  t  winot  rqie to  mj 
from  the  opinion  given  in  Uiat  judgment, .  AU  tbepifr 
cedents  are  sp ;  Burn's  precedent  gives  the  same  ooDr 
struction.  Bat  vvh^t  struck  me  most  was  tbLi,  tk 
drawer  of  this  jSt^tute  qf  Car.  IJ.  qertain^y  had  tbe  fivr 

ft 

per  Statute  pf  Jac.  I.  in  his  view ;  for  tl^Qugh  it doey; 
not  follow  tiie  other  statute  throughout,  yet  it  does  io 
that  clause,  and  that  does  uQt  i^dmit  of  a  5)oqbt ;  fof 
there  the  word  ^^  of  is  eiipressly  insertfidt  )  caim^ 
therefore  ynnecessarily  vary  frcmi  the  decision  that  ba^ 
been  given ;  I  s%y,  unnf^cessarily,  {jecaQse  I  {un  satb^ 
^ed  on  ^he  other  ground  of  the  opinion  ifhicb  I  deli* 
yered  tbe  cAher  d^y.  Qn  that  ground  th^re  is  sot « 
colour  for  saying  that  the  defendant  is  qa^iM  by  tbf 
Act  of  Union.  It  is  true,  that  by  the  fourth  aitide  of 
that  act,  the  Scotch  have  the  same  general  privily  » 
the  English',  bnt  then  th^  mqst  l|ave  ikf  same  quaiifi? 
pations,  otherwise  they  cqme  not  within  the  samede* 
scription ;  for  the  geqefal  article,  which  dedara  tbeif 
shall  be  n  communication  of  all  privileges,  can  oolj 
mean  such  as  are  of  a  general  nature.  '  A  Ifnrg^  of 
Ixmdon  is  endued  with  cer^un  prlyileges,  to  vhicb  a 
burgess  of  Edinburgh  Ifas  no  claim :  so  in  eveiy  caa^ 
where  a  priyikge  is  of  a  qualified  nature^  it  most  be 
understood  with  th^  qualification.  A  doctor  qf  tbf 
English  universities  may  became;  ^  member  of  tbe  col* 
lege  of  physicians;  n^ay  plc^  in  Doctors  Commoosi 
and  has  various  other  privileges,  from  all  of  wbicb  I 
Scotch  doctor,  as  such,  is  excluded.  The  qoalifica.? 
lions  therefore  must  be  from  Oxford  or  Cambrid|«4 
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|n  like  manner,  the  rtaUite  allowing  men  of  eeiiaiii  do*  A.  D.  it85. 
greies  to  haye  di^ienfiattons  for  holding  two  Urings  ne-t 
JDessarily  rafen  to  sach  degrees  only  as  are  obtained  in 
an  En^ish  nnirersity ;  for  the  church  of  Scotland  i3 
distinct  from  onrs,  and  admits  not  of  the  same  rules* 
Therefore,  whatever  rank  the  defendant  may  hold  by 
ccmrtesy,  he  is  not  in  point  of  law  to  be  considered  as 
a  doctor  to  this  purpose. — WiUes^  ^.    It  is  my  mis* 
fortune  to  diffisr  from  the  rest  of  the  Court  on  the  gqu-- 
struction  of  the  Statute  of  Car.  IL    The  Case  of  the 
King  Y.  UUey  came  before  us  on  a  motion  tq  quash  a 
conviction  on  the  8S  and  23  Car.  II.  c.  S5.  on  account 
of  the  word    <f  of,'*  being  inserted  before  the  wdrds 
f  ^  other  persons  of  higher  degree.^    I  find,  by  look- 
ing into  my  own  paper«book,  that  the  case  was  but 
slightly  argued ;  and  the  Court  principally  relied  upon 
the  gropnd  of  all  the  precedents  having  b^,n  in  that 
form;    I  adopted  that  opinio^  at  the  time,  but  I  now 
beg  leave  to  retract  my  assent  to  that  determination,  for 
three  reasons :     1st.  The  Game  Laws  are  already  suffi? 
cientiy  oppressive,  and  therefore  ought  not  to  be  ex« 
tended  by  implicaticni.    Sdly.  Because  I  think  that,  iu 
grammatical  construction   and  propriety,   the  wbids 
^^  other  persons*'  must  be  taken  to  be  in  the  nominative 
and  not  in  the  genitive  case.    Sdly.  Because  a  diiferent 
coiistmction  is  unnatural  and  unreasonable,  and  mvst 
be  productive  of  endless  inconvenience  and  absurdity. 
First.  Nothing  can  be  more  oppressive  than  the  pre* 
tent  system  of  the  Game  Laws.     We  are  told  that  they 
arose  from  the  old  forest  laws,  which  restricted  the  right 
of  killing  game  to  much  narrower  limits ;  and  hence 
that  these  new  regulations  encroach  on  no  privileges  to 
winch  we  were  before  entitled,  are  introductive  of  no 
new  or  extraordinary  severities,  but  on  the  contrary 
^re  mild  and  supportable  when  compared  with  the 
fonrcea  from  whence  they  flow.    Mr.  Justice  Bhick* 
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A.  D.  ins.  Mme^  hawewTy  is  ihe  9d  bsok  of  his  ConBHatailc^ 
e«  ST.  holds  a  diffaart  lang^oage.    And  wherever  a  hw 
is  pioductiTe  of  tyrannj,  I  shall  erer  give  my  ooaseat 
to  narrow  the  construction.    Sdly.  According  io  liM 
gnumnatical  construction  of  that  danse  in  the  statnte, 
in  my  opinion,  the  words  <<  other  peisons  of  higher 
degree**  must  be  taken  in  the  nominatiTe  case,  for  want 
of  the  word  <^  of;'*  and  I  am  the  more  confirmed  in 
this  opinion  ;  for  where  the  legislature  meant  the  genir 
tire  case,  they  have  expressly  inserted  the  word  <<  cf^ 
as  in  the  Statute  1  Jac.  I.  c  27.  which  is  one  of  the 
statutes  for  the  preservation  of  game,  and  the  9  Ami* 
e.  S.  S  S.  which  relates  to  qualifications  for  sitting  in 
parliament.    But,  Sdly.  What  I  most  lely  on,  are  the 
many  unaccountable  absurdities  which  must  flow  fivm 
a  difierent  interpretation.    The  eldest  son  of  a  banister 
at  law,  or  of  a  captain  in  the  army  or  na?y,  will  he 
qpudified  as  such,  and  yet  the  fiither  himsdif  will  not. 
E^^en  a  peer,  who  is  not  qualified  by  property,  will  noi 
be  privileged  to  hunt  <Nr  kill  game ;  though  his  eon, 
who  claims  through  him,   will  have  that  j^irilege. 
The  act  could  never  mean  to  annex  the  qualification  to 
land  only :  the  tenn  esquiie  has  no  lektion  whatever  to 
Isnded  property ;  fi>r  no  landed  estate,  however  kuge, 
will  confer  the  title ;  bat  it  must  be  acquired  eiUier  by 
oSoe,  the  king's  patent,  or  soaae  of  the  means  laid 
down  by  Sekkn  and  Camden.    A  lord  of  a  manor  is 
eettoinly  not  an  esquiie  by  virtue  of  his  «anor  or  roy.* 
ahy,  though  in  common  acceptation  he  is  consideied  as 
such.     This  is  evident  from  the  9i  section  of  tike  Sfid 
and  2Sd  Car.  II.  c.  85.  which  enqM>wers  lords  of  ma* 
nors  or  other  royalties,  not  under  the  degree  of  an 
«iqtttre,  io  appoint  garoe-keeperB ;   but  no  iotd  of  a 
amior  under  that  rank  can  make  such  an  appointment, 
whatever  his  estate  may  be.    On  the  other  hand,  was 
/^veraneBqune^  since  the  passing  of  this  act,  ooavicted 
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#n  it  ?  ^  If  no  ifisUihce  of  ftny  6uch  convietion  eail  b%  A.  D.  1785. 

product)  thut  fthews  the  general  sense  of  the  nation  tM 

to  this  act,  and  is  a  much  more  poMrerful  argumenty 

and  has  greater  weight  with  me,  than  any  faulty  preot« 

dent  in  Bum.    If  we  l<k)k  into  the  preambles  of  thd 

itati:rteci  upon  the  sftme  subject,  is  it  not  plain  against 

t^hom  they  are  pointed?  Chiefly  against  persons  of 

l6w  degree,'  to  prevent  mechanics  from  leaving  tbelf 

ihtwfbl  trades  and  employments  to  kill  and  destroy  the 

^ame)  to  the  prejudice  of  noblemen,  gentlemen,  lotdi 

of  manors,  kbd  cihefs.    t^'or  these  reasons  1  think  gen^ 

tlemen  of  this  description  ought  not  to  be  deprived  ^ 

tkeir  amusement,  and  this  is  my  opinion  on  the  general 

btipott  of  the  act ;  how  far  it  may  aflfect  the  present 

question,  is  another  matter.    As  to  the  second  point.   If 

all  eM)uire,  as  such,  is  qualified,  I  am  likewise  of  opi« 

idoA  that  doctors  are  so.    To  this  it  is  objected,  that| 

lA  an  events,  a  person,  who  has  not  taken  his  degree  at 

Oftheir  of  ouy  own  universities,  h  not  to  be  considered  ill 

the  light  of  a  penson  qutfified  by  the  same  means  that 

flN»e  are.    fiut  this  objection  is  in  my  mind  done  away 

by  the  4tli  article  of  the  Union,  which  enacts,  that  there 

nhkti  be   a  communication  of  all  privileges,    except 

where  it  is  expressly  provided  to  the  contrary.    As  to 

iheif  being  Excluded  by  the  college  of  physicians,  that 

te  merely  the  result  of  a  local  institution.    However,  bA 

the  test  of  the  Court  arc  against  me  on  the  first  point, 

I^hldl  give  no  further  opinion  upon  this. — Ashhtirst,  J. 

I  see  no  reason  for  departing  from  the  construction 

Which  has  been  put  upon  the  Statute  S3  and  23  Car.  II. 

by  this  Court  in  the  Case  of  the  King  and  Utley.    The 

Game  Laws  are  rather  to  be  considered  as  positive  rules 

that  as  founded  on  reason ;  therefore  it  is  safer  to  adopt 

what  they  have  actually  said,  than  to  suppose  what 

they  meant  to  say.    Though  by  the  Statute  of  Jac.  I. 

tank  al  wdl  as  property  gave  a  qualification ;  yet  un-» 
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A.  P.  1T85.  dar  this  Statute  of  Car.  II.  a  man  can  only  be  qualified. 
bjr  means  of  property.   But,  said  tlie  l^islature,  the  heir 
apparent,  who  is  in  the  line  of  succession,  shall  likewise 
be  qualified,  from  a  supposition  that  the  esquire  was  so 
already.    According  to  which  con^tuction  I  cannot 
think  that  it  was  their  intention  purposely  toaclude  the 
fttherj  biit  in  fact  they  have  done  it ;  and  the  matter  is 
put  out  of  all  doubt  by  the  Statute  of  James,  which 
expressly  excludes  them ;  and  so  does  the  Statute  of 
Car.  II.  as  effectually  in  my  opinion*    The  blunder 
has  been  adopted  perhaps  without  meaning  it*     This 
appears  to  me  firom  the  wording  of  the  clause ;  for  it 
should  seem  strange,  that  in  fixing  the  qnalificalionsi 
they  should  begin  with  property,  then  go  to  a  deriva- 
tive qualification,  and  then  return  to  a  very  large  de. 
scription  of  original  ones,  namely,  quality  and  dq^ree. 
In  a  gmmmatical  sense  also,  it  must  be  taken  to  be  in 
the  genitive  case,  in  the  same  manner  as  if  the  word 
<<  of"  had  been  actually  inserted.    1  see  no  reason  to 
depart  from  the  construction  out  upon  the  Statute  Car. 
II.  in  the  King  and  Utley,  as  founded  on  the  precedent 
in  Bum  ;  nor  can  any  inconvenience  result  from  it ; 
for  the  legislature  may  hereafter  extend  the  quallfica- 
tion,  if  they  think  proper.    It  is  not  necessary  to  say 
any  thing  upon  the  other  head ;  if  it  were,  I  should 
agree  with  my  Lord.— /Jw//er,  J.    The  Case  of  the 
King  and  Utley  did  not  pass  with  so  little  argument  as 
my  brother  Willes  supposes ;  for  1  remember  it  was  ar- 
gued very  fully ;  and  the  grounds  of  our  decision  were, 
1st.  The  constant  form  of  convictions  on  the  Game 
Laws,  which  ought  to  have  great  weight  with  the  Court. 
8dly.  From  a  comparison  of  the  several  acts  relating  to 
game.     But  notwithstanding  that  decision,  if  at  this 
moment  I  saw  any  reason  to  alter  the  opinion  which  I 
then  gave,  I  would  leadily  do  it,  and  correct  my  mis* 
take.    But  upon  the  best  consideration,  which  i  have 
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teen  able  to  give  the  subject,  in  ray  opinion  that  jddg*  A.  D.  1785. 
nient  was  right.     1st.  Taking  this  clause  of  the  Act  of 
Car.  II.  in  a  grammatical  scnsej;  had  the  exception  eif^ 
tended  no  fiirther  than  to  <^  other  pets6nB  of  higher  de« 
greey^  still  1  should  have  thought  that  the  word  <<  of'' 
was  intended,  and  that  the  word  <<  other"  was  to  Mi 
understood  in  the  genitive  case ;  but  I  am  confirmed  id 
my  opinion  by  the  manner  in  which  the  clause  pro- 
oeeds ;  for  the  words  immediately  following  are,  ^'  and 
the  owners  and  keepers  of  forests,  parks,  chases,  and 
warrens:"  now,  had  the  preceding  part  of  the  sen- 
tence, <<  or  other  persons  of  higher  d^ree,"  been  in- 
tended to  be  taken  in  the  nominative  case,  why  did  the  ^ 
legislature  alter  the  mode  of  expression  ?    For  when 
they  speak  of  other  persons  to  be  exempted  in  their 
own  right,  they  then  change  the  words.    Again,  it  is 
askied,  What  reason  is  there  for  excepting  the  elder  son 
alone,  and  not  the  younger  ?    The  only  reason  that  can 
be  given  is,  because  the  eldest  son  is  presumptive  heir 
to  the  real  estate,  which  is  a  further  argument  for  sup- 
posing that  landed  qualification  was  tlie  immediate  ob- 
ject of  the  statute ;  and  in  fact  this  Act  of  Car.  IL  had 
that  principally  in  view ;  for  it  repeals  the  personal 
qualification  of  the  Statute  of  James,  and  leaves  no 
\>ther  qualification  but  that  of  land,  with  the  exception 
in  favour  of  the  heir  apparent,  on  account  of  his  right 
of  succession.    And  we  may  observe,  that  there  is  the 
same  exception  introduced  into  the  act  for  qualifica- 
tions of  members  of  parliament.     1  have  no  doubt  that 
the  legislature  took  it  for  granted,  that  esquires  them- 
selres  would  be  qualified  in  respect  of  their  land  ;  and, 
for  the  reason  assigned,  extended  the  qualification  to 
their  eldest  son?.      So  that  had  the  legislature  been 
asked  at  the  time  of  making  this  act,  Whether  they  in- 
tended to  exclude  the  younger. sons  of  dukes?  they 
would  have  answered,  No.    But  I  am  as  firmly  per- 
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A.  P.  1785,  gttftded  that  had  the  same  qncstkm  been  piit  to  thm  le* 
apecUiig  doctors)  thej  would  have  answered  in  the  af^ 
firmalive.  Be  that  as  it  maj,  we  arc  bound  to  takctlw 
act  of  parliament  as  they  hare  made  it:  a  casus  omMMi 
can  in  no  case  be  supplied  by  a  conit  of  few,  for  M 
wonld  be  to  make  hws ;  nor  can  I  conceive  tliat  it  s 
our  province  to  consider,  whether  such  a  few  that « 
pMsed  is  ty lannical  or  not.  It  has  been  said  that  tUi 
act  is  only  pointed  against  persons  of  low  ck^m,  ai 
appeals  from  the  prearaUc.  To  consider  the  preambk 
of  an  act  is  to  be  sure  in  general  a  good  mode  ta 
oome  at  the  meaning  of  the  legisfelure,  but  it  does  not 
assist  us  in  this  case;  for  we  gather  from  the  «nctii« 
part  of  the  statute  that  a  person  who  has  a  freehold  cf 
09/.  per  annum,  or  a  leasehold  for  99  yean  of  149/.  ptr 
annum,  is  not  qualified  ;  but  can  it  be  said  that  either 
of  these  is  a  mean  or  vulgar  person  ?  Thus  far  le 
have  been  considering  the  Statute  of  Gar.  II.  abse; 
but  now  consider  it  as  coupled  with  the  former  statoki 
which  are  in  pari  materia.  In  the  StaUrtc  of  J«n«» 
die  same  words  <^  other  persons  of  higher  degm'^  aie 
used,  and  there  it  is  clear  that  they  ate  ussd  as  pait  «f 
the  descripttm  of  the  sons  for  the  particle  <<  cf ''  iiex- 
piessiy  prefixed :  now  if  the  Statute  of  Car.  U.  is  aoj 
wajra  doubtful,  we  must  expound  it  by  the  Statnte  rf 
James,  and  that  is  confined  to  sons  afeue.  But  i» 
strong  ground  of  aU  is,  that  aU  the  acts  rdatire  to 
game  have  been  from  time  to  time  restrictiw;  ci  to 
right  to  UU  game.  They  abolish  some  q«alificatioBs,<>» 
raise  the  others,  and  consoqpiently  lessen  ^^^^^^ 
qualified  persons ;  and  no  one  slatole  can  be  ans^nH^ 
into  an  enabling  one.  Tbis  is  decisive.  There  m^ 
a  pretence  to  say  that  a  doctor  of  physic  is  within  ^ 
exception  of  the  Statute  of  Jatncs ;  thea  if  he  *  "^ 
withm  that  sitatute,  how  ean  he  be  said  ix)  bcqD«Iio«" 
wndflrlfaeSteliitfi  nfCar.  IL  which  isarestrsiniiff^' 
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and  gives  no  new  qualification  whatever  ?  As  to  the  other  A.  T).i78S. 
que^ion,  whether  a  doctor  of  physic  of  the  defendant's 
description  is  qualified,  1  think  he  is  not,  on  another 
ground :  but  on  this  head  I  refer  generally  to  what  my 
liord  has  said.     Judgment  for  the  plaintifi\. 

The  King  v.  Crozother.     1  Term  Rep,  p,  125.  A.  D.  I78g. 

This  was  a  conviction  before  a  justice  of  the  peace  Conviction 
on  the  Statute  of  5  Ann.  c.  14.  for  using  a  irun.     After""  ^  ^""  ^ 

,  14-  quashed, 

slating  the  information,  which   negatived  specifically  because  the 

ev^Ty  one  of  the  qualifications  in  the  22  and  23  Ca%  2.  'HiY'VZ^ 
•^  *  not  Rworn 

c.  25.  it  proceeded  to  state,  that,  ^^  on  the  same  14tbandexamin- 
day  of  the  same  month  of  September  17b5,  at  the  parish  ^n  "e  oa^lT 
of  Sevenoak,  in  the  county  of  Kent,  one  credible  wit-  defendant. 
ness,  to  wit,  Edward  Tye,  came  before  me  the  said  cient  to  read 

justice,  and  by  his  deposition  taken  in  writing  before  me  "ver  the  de- 
\  ,  -  position  m 

the  same  justice  upon  his  oath  on  the  Holy  Gospel  to  the  defend- 

him  then  and  there  by  me  the  aforesaid  justice  admin  i-  ^nc/**" 
stered,  swore,  and  upon  bis  oath  aforesaid  affirmed,  and  Ihe  evidence 
said,  that  the  aforesaid  Thomas  Spencer  Crowtheron  the  ^ative"ev"ry 

8th  day  of  September  aforesaid,  in  the  year  aforesaid,  specific  qua- 
^,  ,,',.--  -  .  .    iincation  un- 

at  the  parish,  &c.  did  keep  and  use  a  gun  and  certain  der  the  «8d 
dogs  called  setting-doi^cs  or  pointers,  to  kill  and  destroy*  ^^  ^^^-  *• 
the  game,  and  hunted  them  over  certain  grounds,  part 
of  Black  Hall  farm,  in  the  parish  aforesaid,  &c.  and 
did  then  and  there  shoot  at  and  kill  one  partridge  with 
his  said  gun,  against  the  form  of  the  statute  in  such 
case  made  and  provided.  And  afterwards,  that  is  to 
say,  on  the  16th  day  of  September,  in  the  year  afore- 
said, he  the  said  Thomas  Spencer  Crowther,  having 
been  duly  summoned  in  this  bc^half,  appeareth  before 
me  the  justice  aforesaid,  and  is  present  in  order  to  make 
his  defence  against  the  said  charge;  and  having  heard 
the  same,  and  the  aforesaid  deposition  of  the  said  Ed- 
ward Tye  having  been  r^ad  over  again  unto  the  said 
Edward  Tye  in  the  presence  and  hearing  of  the  said 

[Sk] 
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A.  p.  1786.  Thomas  Spencer  CrowUier,  and  the  said  Edward  tye 

having  again  affirmed  his  said  deposition  to  Ije  true  m 

the  presence  and  hearing  of  the  said  Thomas  Spenoo 

Crowther,  he  the  said  Thomas  Spencer  Crowlhet  u 

asked  by  me,  the  said  justice,  if  he  can  say  any  thinj 

for  himself,  why  he  the  said  Thomas  Spencer  Crow 

ther  should  not  be  eonvicted  of  th»  premises  abore 

charged  upon  him  in  the  form  aforesaid:  wheieupw 

the  said  Thomas  Spcncct  Crowther  teithj  thtt  he  » 

not  guilty  of  the  said  ofience ;  but  he  doth  not  pwdua 

tb  me  any  eTidence  'whalsoeter,  that  he  is  in  any  man- 

her  qualified,  aUowed,or  authorised, by  the  lam  of  ftn 

iealm,  to  have,  use,  or  keep,  for  himself,  or  any  oflw 

person  or  persons,  any  gun,  setting-dog,  pointer,  or  any 

other  engine  to  kill  and  destroy  the  game  of  this  king- 

dom;    And  thereupon  it  manifestly  appearing  to  « 

that  the  aforesaid  Thomas  Spencer  Crowther  is  gnittj  « 

the  said  ofience  charged  upon  him  in  the  said  infonna- 

tion,  I  do  therefore  hereby  Convict  him  of  the  ofoa 

aforesaid,  and  do  dectare  and  adjudge  that  •«  *«  ^ 

Thomas  Spencer  Crowther  hath  forfeited  the  sum  of  Si 

for  the  oflencc  aforesaid,  Sea-Bond  now  moved  te 

quash  this  conviction*  on  the  two  foUowinggroo"*! 

Isti  That  the  evidence  on   which  the  conviction  ^ 

founded  was  not  given  in  the  presence  df  the  defendsnt  5 

for  on  the  defendant's  appearing  before  the  jusUce,  tlie 

witness  only  affirmed  his  deposition  to  be  teae.    «  »» 

a  principle  in  our  law  that  the  evidence  must  be  gire" 

in  the  presence  of  the  defendant,  that  he  might  W 

an  opportunity  of  cross^xamining  the  witnea. 

King  v.  Vipont  and  others.    2  Burr.  1163.    ^^  , 

qualifications  required  by  the  Statute  22  and  ^?"\^ 

c.  25.  were  not  negatived  by   the  evidence.    The  e^ 

dence  was  only  genera),  that  what  he  did  was  "^  . 

the  form  of  the  statute  in  such  case  made  and  ^^ 

ded ."    It  ought  to  have  been  as  special  as  the  «» 
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tion  itselfi— Mr.  Justice  Denison  says,  ^*  the  evidence  A.  P.  i78g. 

and  adjudication  ought  both  of  them  to  be,  that  he  has 

not  these  qualifications^  which  are  specified  in  that  act, 

Aor  anj  of  them."    Rex  v.  Janris  (a).    And  by  Ash-ia)  i  Burr. 

hursty  Justice,  in  the  Oase  of  the  King  t.  Wheatman 

ib)  ^*  the  evidence  must  prove,  but  cannot  supply  any<6)  Dougl. 

defects  in,  the  information."    He  also  cited  Andrews/ 

240.  and  Bluet  qui  tarn  t.  Needs,  Comyns,  5S5.*- 

JUmgajfy  contra,  contended,  that  this  differed  from  the 

Case  of  the  King  v.  Vipont,  for  the  deposition  of  the 

witness  having  been  read  over  in  the  defendant's  pre** 

sence,  was  affirmed  by  the  witness  to  be  true,  and  was 

the  same  as  if  he  had  been  re^swom.    As  to  the  second 

objection ;  it  was  only  stated  in  the  information  against  • 

Jarvis  that  he  was  not  qualified  generally ;  and  the  Court 

said,  that  the  information  ought  to  have  negatived  every 

separate  qualification.     It  had  done  so  in  the  present 

case,  and  was  so  stated  in  the  conviction  *   and  there 

was  HO  occasi<m  to  prove  it  by  evidence.     It  was  im-  ^ 

possible  to  bring  evidence  to  prove  the  want  of  each 

qualification  negatively.     If  the  Information  is  specific, 

a  general  deposition,  that  he  is  not  qualified,  is  suflicient 

to  put  the  defendant  upon  proving  that  he  was. — Per 

Curiam.     The  first  objection  is  goofi ;  the  witness  ought 

to  have  been  re-sworn  in  the  defendant's  presence.    As 

to  the  other  point,  there  is  no  case  in  which  it  has  been 

directly  decided  that  the  evidence  should  negative  every 

particular  qualification.     It  cannot    be  so   from  the 

nature  of  the  case.     Conviction  quashed. 

Smith  V.  Wallis.     1  Term  Rep.  p.  252. 
A  verdict  had  been  given  for  the  defendant  in  an  Under  the  35 
aotionon  the  late  Game  Act,  for  shooting  without  a  cer-^j^'^^^^* 
tificate.     And  the  Master  had  taxed  treble  costs  under  defendants 
that  (a)  clause  in  the  act  for  protecting  persons  sued  for  acquitted  up* 
any  thing  done  in  pursuance  of  the  act.— jBo»cr  now  on  a  prose- 

("a;  Sect.se. 


I 


12  Ig  APPENDIX. 

A.  P.  1T8«.  moved  that  the  Master  might  review  his  taxation,  on 

se.zin^  ,^..ns  the  ground  that  tlie  statutft  only  intended  to  giv*  tw- 

are  eniiiled   y^  ^^j^  ^^  ^^^^  persons  who  were  prosecttted  for  lel^ 

«,'^  ing  gani.-Abb„t  opposed  this  motion  in  the  first  in- 

st«ice,  and  contended  that  the  act  also  meant  to  giw 

treble  costs  to  persons  sued  for  penalties  undertbe  ad 

But  the  Court  were  of  a  different  opinion,  and  made  the 

rule  al>so]ute. 


The  Kmg  against  Oie  Inhabitants  of  014  Ahttfvi 

1  TermRep.p.SSS. 

Whee  the  Two  justices  by  ao  order  removed  John  D"^'* 
pauper  rented  ^.fg^^  children,  from  the  parish  of  OW  AlresMto 
oVa  pondV'^the  parish  of  Chilton  Candovcr,  both  in  the  coootyrf 

fla;js.an<r     order,  and  stated  the  following  case:  IhatthepaoF* 

InSanr'father,  and  also  the  pauper  himself,  resided  in  OH 

about  ihe      i^iresford  under  a  certificate  from  Chilton  Cando»er, 

r;raV?'the'and  that  the  pauper  and  hi.  fainily  before  theorierof 

Court  undCT-j^g  removal  became  chargeable  to  Old  Arlesford  pan* 

toU  plJed  *That  ^er  the  pauper's  father  went  into  Old  Alcesfao 

Sa*  J^waT*"  he  rented  a  house  and  piece  of  land  in  Old  AlnsW 

a  tenement  at  31. «  year,  and  occupied  the  same-  scvcnl  yean- 

Stute  ?&   That  during  two  ycare  he  took  and  held  under  a  parol 

l0W.3.c.il.a„T^n,entfrom  Mr.  Edwards  the  following pw"""" 

the'X'r'.  Old  Alresford,  Viz.  the  fishery  of  the  pond,  contaifl«« 

taking  »«-  60  acres,  called  Alresford  Pond,  with  the  gnita,««. 

loriT^r  isand  also  all  the  spear-sedge,  flags,  and  rushes,  frowi^ 

Sfe'Si^-i"  and  about  the  said  pond,  and  the  right  of  cutt|^ 

xnent,  though  (ho  sedge  growing  on  a  piece  of  rough  meadow  w    5^ 

l.o';r' ""ground,  containing  seven  acres,  not  being  frtof^ 

said  pond,  but  being  distinct  therefrom,  and  "^'''"r 

a  diflerent  right.     That  tlie  pauper's  father  agrew 

pay  Mr.  Edwards  10/.  a  year  for  the  said  premisM,  a 

to  supply  Mr.  Edwards's  house  with  fish .    That  d«nj 

the  time  the  pauper's  father  held  the  said  pi*'"'** 
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Mr  Edwards  he  rented  and  held  under  a  parol  demise  A.  n,  us^ 

tiie  fishery  of  the  causeway  river  in  New  Alresford,  with 

the  grates  to  a  small  fish-house,  and  paid  3/.  a  year  for 

the  same.     That  the  said  house  and  piece  of  land  first 

mealioned,  and  the  right  of  cutting  sedge,  &c.  on  the 

said  seven  acres  of  rough  meadow  ground,  and  the  said 

fishery,  Stc.  hist  mentioned,  were  together  of  the  annual 

Talae  of  10/.  without  taking  the  said  pond  or  any  thing 

thereto  belonging  into  the  account.     That  the  counsel 

for  Old  Alresford,  to  shew  that  Mr«  Edwards  had  no 

right  to  demise  the  fishery  of  the  said  pond,  offered  to 

prove,  that  in  1759,  the  then  bishop  of  Winton,  being 

seised  in  fee  of  the  soil  of  the  said  pond,  granted  a  pa* 

tent  of  the  office  of  supervisor  and  governor  thereof  to 

George  Bridges  Rodney,  Esq.  (now  Lord  Rodney)  and 

bis  son  George  Rodney,  &c.     That  at  the  time  Mr. 

Edwards  made  the  agreement  with  the  pauper's  father^ 

he  hdd  of  the  said  George  Bridges  Rodney  and  George 

Rodney  the  premises  granted  by  the  patent,  and  had 

no  other  interest  in  the  said  pond.     That  previous  to 

such  taking,  viz.  in  1764,  the  then  Bishop  of  Winton, 

lord  of  the  manor  of  Old  Alresford,  at  a  court  baron 

h^d  for  that  manor,  granted  to  the  said  Lord  Rodney  all 

the  rashes,  reeds,  and  flags  growing  in  Alresford  pond 

for  21  years.     That  Mr.  Edwards,  at  the  time  of  the 

said  agreement  with  the  pauper's  father,  held  of  tlie 

said  Sir  George  Rodney  whatever  was  granted  as  last 

aforesaid  ;  but  the  Court  were  of  opinion  such  evidence 

was    inadmissible,  and  refused   to   hear  the  same.-^- 

Bearcroft  and  Portal  were  to  have  argued  in  support 

of  the  order  of  sessions,  but  the  Court  desired  to  hear 

the  other  side. — Wilson^  Lawrence^   and   Burroughs 

against  the  order,  contended,  that,  this  being  the  case 

of  a  certificate  man,  it  was  incumbent  on  the  other 

side,  according  to  the  doctrine  laid  down  in  the  Case  of 

theKingand  WarblLngton(a)  to  shew  that  the  certi-(a)iTermR. 
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A.  P.  1786.  fiote  uras  discharged ;  in  order  to  do  vhich,  thej^ 
proved  that  the  pauper  took  the  fishery  of  Alresfoid 
Pond.  But  fishery  being  an  equivocal  phrase  does  not 
ex  vi  termini  mean  a  several  fishery.  From  the  stale* 
ment  of  the  case  it  does  not  sufficiently  appear  what 
kind  of  fishery  the  pauper  took ;  whether  it  was  a 
several  or  free  fishery,  or  only  a  common  of  piscary ; 
therefore  as  the  appellants  proved  generally  that  be 
took  a  fishery,  it  entitled  the  respondents  to  enter  into 
evidence  to  explain  what  kind  of  a  right  the  pauper  had 
taken.  If  the  Sessionshad  admitted  the  evidence  which' 
was  otkredf  it  would  have  appeared  that  the  lessor  of 
the  pauper  had  not  himself  such  a  right  as  it  is  stated 
that  the  lessee  had  taken.  This  is  not  like  the  case 
of  land  which  is  necessarily  a  tenement  within  the 
statute,  on  which  account  the  Court  have  always  re- 
fiised  to  enter  into  the  title  of  the  occupier,  and  where 
it  is  sufficient  if  he  holds  even  under  a  disseisor ;  for 
here  it  would  have  appeared  that  the  subject  of  the  de* 
mise  was  not  a  tenement  within  the  statute.  But  sop* 
posing  that  the  Sessions  did  right  in  rejecting  the 
evidence  ofiered,  yet  this  is  a  question  upon  the 


(a)  0  anfl  10  act  (a),  and  it  has  never  hitherto  been  decided  that  an 
'  '  ^'     '    incorporeal  hereditament  is  a  tenement  within  that  sta* 
(6)  £.  S5.      ^ute.     In  the  Case  of  the  King  and  Thames  Ditton  (i) 
^'  ^*  Lord  Mansfield  said,  that  the  poor  law  was  a  system  of 

positive  law,  and  that  any  person  claiming  a  benefit  un- 
der it  must  bring  himself  within  the  strict  letter  ^^  iL 
And  besides,  if  an  incorporeal  hereditament  be  a  tene- 
ment within  the  statute,  it  can  only  pass  by  deed  ;  and 
this  b  stated  to  be  by  parol. — Lord  MansfiMy  Chief 
Justice.  Upon  this  state  of  the  case  the  Court  will  con- 
sider that  the  fishery  and  the  soil  passed  together ;  there- 
fore the  pauper  took  a  tenement  within  the  statnte.-— 
Ashkursty  Justice.  There  is  no  doul)t  but  that  a  fishery 
is  a  tenement.    Trespass  will  lie  for  an  injuiy  to  it'i 
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and  it  may  be  recovered  in  ejectment. — Butter^  Justice.  A.  D.  irad. 
The  Court  go  upon  this  ground,  that  the  Sessions  have 
no  occasion  to  go  into  the  title  of  the  lessor  at  all*    The 
fact  of  letting  a  fishery  is  sufficient,  and  we  must  pre* 
same  that  the  soil  passed  along  with  it.     Though  1  am 
by  no  means  ready  to  allow  that  if  it  had  been  any 
other  kind  of  fishery,  it  would  not  have  given  a  settle- 
nient.    The  Sessions  however  ought  only  to  admit  evi- 
dence to  controvert  the  ihct  of  the  pauper's  taking  the 
tenement.     Order  of  sessions  affirmed. 


The  King  v.  Thompson.    2  Term  Rep.  p.  18.         a.  D.  irsr. 
This  was  a  conviction  on  the  5  An.  c.  14.  s.  4«  stating  in  a  oonvio 
(according  to  the  precedent  in  9  Bum.  308.)  the  infor-y^^^^o^^c" 
mation  against  the  defendant  on  the  8th  December's.  4.  evi- 
1786,  the  appe«aace  pf  the  defendant  oa  the  9th,  after  J°|«jJ„*;«^^ 
being  summoned,  and  the  plea  of  not  guilty ;  and  then  kept  and  used 
proceeding  as  follows;  nevertheless,  on  the  said  9th  day^^j^^^^^JL 
of  December,  in  the  year  aforesaid,  at  ftc.  one  credible ^^^  ^n>e, 
witness,  to  wit,  Richard  Taylor,  of,  &c.  cometh  beforeficient. 
me  the  said  justice,  and  before  me  the  same  justice,  upon[^^|^  If"^^ 
his  oath  on  the  Holy  Gospel  to  him  then  and  there  by  defendant  ap^ 
me  the  aforesaid  justice  administered,  deposeth,  swear-^|^''^^°^^ 
eth,  and  upon  his  oath  aforesaid  affirmeth  aadsaith,the  evidence 
that  the  defendant  on  the  7th  day  of  December  afore- thcfLrocdTir 
said,  in  the  year  aforesaid,  at  &c.   [negativing  the  the  Court  will 
qualifications  of  the  S2  and  23  Car,  2.  c.  33.  s,  3.]  did  the  evidence 
keep  and  use  a  gun  to  kill  and  destroy  the  gamp ;  and  J^*«  f  ^r^a!* 
thereupon  the  said  Thompson,  (the  defendant,)  the  said  ant's  pre* 
9th  day  of  December,  in  the  year  aforesaid,  at,  &c,  he-^^°^^^Jf'« 
fore  me  the  same  justice,  by  the  oath  of  one  credible  tioo  after 
witness  aforesaid,  according  to  the  form  of  the  ^t^ti^te^^llj"^^^  ® 
aforesaid,  is  convicted,  and  for  bis  (^nce  aforesaid  stated, 
hath  forfeited  the  sum  of  five  ppunds,  Xq  be  distributed  ii,^  defend? 
as  the  statute  aforesaid  doth  direct,  &c.  Thiswas  ar.*nton,tRcc. 

at,  &c.  be- 

gued  last  Term  by  Cockdly  Ser^^nt,  against  the  con-ibre  me^c. 
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A  D.  1787.  TJctioP,  and  Ijonhe  in  sopport  of  it;  when  it  wu 
by  the  oath  objected,  that  it  did  not  appear  upon  the  conyictioQ  of 
ble  w!tnets,  what  the  defendant  had  been  convicted  ;  it  is  only  said, 
wcording  to  ^^  thereupon  the  defendant  on,  &c.  before  me  the  ^arae 
th  statute,  injustice,  by  the  oath  of  one  credible  wit ness,  according  to 
wM^heW 'to"*'^^  form  of  the  statute^  is  convicted,  and  for  his  offence 
be  an  adjiidU aforesaid  hath  forfeited,  &c.'*  This  is  only  a  oonclasion 
justicc^that*  <rf  law,  and  not  an  adjudication  of  the  justice.     Thetc 

he  is  con-  \^  nothing  to  connect  it  with  tliat  which  precedes  it ; 
victedonhe         .  ,        ,.  •      .  •  .    i      ^  ..  •       « 

offeuce.        such  as  that  ^*  he  u  convicted  of  the  premises,     or 

<«  in  manner  and  form  aforesaid/'    And  they  cited  the 

following  cases,   The  King  v.  Jarvis,   1  Barr.    148. 

The  Queen  v.  Matthews,  10  Mod.  26.     The  King  v. 

Pickles,  cited  in   1  Burr*  153.  and  the  King  v.  Green, 

H.  24.  G.  3.  B.  R.    And  it  was  observed  that  this 

(a)  s  Dura,    conviction  was  taken  from  the  precedent  in  Bum  (a). 

328 

The  Court  were  clearly  of  opinion  that  there  was  no 
ground  for  that  objection  ;  but  they  desired  it  might  be 
argued  again  on  another  objection,  whichtbey  snggested 
to  the  counsel,  whether  the  evidence  was  sufficiently 
set  forth,  so  that  the  Court  could  see  by  what  act  the 
defendant  had  incurred  the  penalty  ;  for  they  observed 
that  the  act  of  keeping  a  gun  was  in  itself  ambignous^ 
and  that  it  must  be  shewn  to  be  kept  for  the  purpose  of 
killing  game,  in  order  to  bring  the  party  keeping  it 
within  the  act  of  parliament ;  it  was  not  like  keeping  a 
greyhound  or  a  snare  which  could  not  be  kept  for  any 
other  purpose,  and  which  was  expressly  prohibited  bjr 
#  the  act. — Wood  now  argued  against  the  conviction.     It 

is  a  fatal  objection  that  the  evidence,  on  which  the  con- 
viction is  grounded,  is  not  particularly  set  forth.  The 
evidence  which  is  stated  is  merely  a  repetition  of  the 
information.  Only  the  result  arising  from  the  facts  is 
'set  forth  ;  but  every  part  of  the  evidence  ought  Xo  have 
been  specially  shewn,  that  this  Court  might  have  had  an 
*    opportunity  of  judging  whether  the  justice  convicting 
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drew  a  legal  and  proper  iuference  from  the  facts  sworn  to.  A.  D.  irsr. 
SO  as  to  bring  the  defendant  within  the  penalty  of  the 
act  of  parliament.  In  the  Case  of  the  Queen  v.  Green  (^ )|(a)  lo  Mod^ 
it  was  dbjected  that  the  evidence,  upon  which  the  de-^^^' 
£sadant  was '  convicted,  was  not  set  forth.    It  was  onlj 
said,  that  the  witness  was  sworn  de  veritate  prsemisso- 
rum,  without  sajing,  ^^  what  the  answer  of  the  witness 
was."    And  though  it  was  said,  that  it  did  appear,  from 
what  was  sworn  to  the  justice,  that  he  was  guilty,  yet  it 
was  answered,  that  it  ought  to  have  appeared  so  to  the 
Ckmrt  from  the  nature  of  the  evidence  specially  set  forth. 
And  the  Court  were  of  that  opinion.     In  the  Case  of 
the    King  V. 'Kiilet  (i),  this  doctrine  is  recognized, (&) 4  Burr, 
where  it   was  objected,   that  the  justice  only  stated  ^^^' 
^^iikai  the  charge  as  set  forth,  being  duly  proved  before 
him,  &c.''  and  the  objection  was  held  to  be  fatal,  be- 
cause he  did  not  set  forth  the  evidence  particularly,    it 
was  there  determined,  ^^  that  upon  a  conviction,  it  is 
necessary,  that  the  evidence  should  be  set  out,  that  the 
Court  may  judge  whether  the  justices  have  done  right.'* 
The  same  law  is  declared  in  the  Case  of  the  King  v. 
Vipont  (r).     Now  in  the  present  case  it  does  not  ap-(r)  3  Burr. 
pear  for  what  purpose  the  gun  was  kept,  or  in  what  ^ 
manner  it  was  used.     The  act  of  keeping  a  gun  is 
equivocal ;  it  may  be  used  for  other  purposes  than  that 
of  killing  game ;  and  therefore  the  facts  of  keeping  and 
usin^  should  have  appeared  by  the  evidence,  in  order 
that  this  Court  might  see  whether  it  was  kept  and  used 
lor  the  purpose  of  destroying  game*    This  is  not  like 
keeping  a  lurcher,  the  bare  keeping  of  which  is  evidence 
of  the  purpose  for  which  it  is  kept.     In  the  King  v« 
Filer  (d),  a  difference  was  taken  as  to  the  keeping  a  dog,(^  i  Stra. 
which  could  only  be  to  destroy  the  game,  and  keeping  ^^^' 
a  gun,  which  a  man  might  do  for  the  defence  of  his 
house.     And  though  it  is  here  said,  that  '^the  defen- 
dant used  the  gun,  &c.'*  it  ought  to  have  appeared  by 
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A.D.tjBT.  the  evidence  haw  he  used  K.    The  eyidenoe,  wkicb 
vas  given  before  the  justice,  could  not  have  beengivn 
in  the  manner  in  which  it  is  stated  in  the  convictkm ; 
for  this  evidence  is  the  langtiage  of  the  act  of  partia* 
nent:  andeyeq  if  it  were  given  in  this  general  way, 
f he  justice  ought  to  have  reftised  ft    If  thb  evideace 
were  allowed  to  be  sufficient,  the  Court  wiH  never  m 
any  fature  occasion  be*  able  to  judge  whether  a  drfm* 
dant  has  been  properlj  convicted,  because  the  evidence 
will  always  be  stated  in  the  very  words  of  the  infonoa* 
tion.-^CAamftre,    contra,  did  not  dispute  the  geoenl 
nile  that  it  was  necessary  to  state  the  evidence  paitiea«> 
larly  in  a  conviction^  bnt  insisted  that  in  tlie  pieieDt 
case  the  evidence  was  sufficiently  stated.    The  Case 
of  the  King  v.  Filer  is  not  applicable  to  the  present; 
for  there  it  was  qnly  said  that  ^'  keeping  a  gun**  was 
not  snflicient  to  bring  the  defendant  within  the  net  of 
parliament,  unles  he  kept  it  for  the  purpose  of  destmj^ 
ing  game,  because  he  might  keep  it  for  the  defence  of  ki^ 
house ;  but  here  it  is  expressly  stated  thM  tiie  defeadaat 
**  kept  and  used  the  gun  to  kill  and  destregr  the  game,*' 
$o  that  it  is  here  positively  swom  as  a  tact  that  the 
defendant  used  it  for  the  purpose  of  killing  game.   In 
fa)  ]fi. ««       the  Case  of  the  King  v.  Hartley  (a),  where  the  defen- 
dant had  been  convicted  of  *^  keeping  and  usinga  dojfi 
called  a  greyhound,  for  the  destruction  of  game,''  this 
very  objection  was  taken  and  overruled.    Besides  a 
very  streng  argument  arises  from  eonstd^ring  that  this 
Ibrm  of  conviction  has  been  almost  universally  used  on 
similar  occasions ;  it  follows  the  precedent  in  Burn's 
Justice.     This  was  allowed  to  have  considerabla  weight 
(?*)'t  Term    in  the  Case  of  Jones  v.  Smart  (b) ;  and  if  this  convic- 
Rep.  44.       ^{^„  ^gyg  ^Q  i^  quashed,  every  conviction  which  has 
been  made  for  many  years  past,  would   be  removed 
hither  by  certiorari,  in  order  that  they  might  be  over- 
turned on  the  same  objection ;  and  the  several  justices 
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^bo  have  proceeded  upon  them  iirould  be  liable  to  a.  d.  ner. 

actions  by  the  respective  oSdnders.—jishkursiy  Justice.  """^ '" 

If  this  were  a  new  case,  I  should  most  undonbtedlj 
be  of  opinion  that  this  conviction  could  not  be  supported ; 
because  I  think  that  the  evidence  should  be  set  forth 
particularly,  that  we  may  judge  whether  the  justice  has 
convicted  upon  proper  evidence.     The  fact  of  keeping 
or  using  the  gun  for  the  purpose  of  destroying  game 
should  appear  :  but  it  is  only  stated  here  that  the  de- 
ftodant  kept  and  used,  ftc.  which  is  the  result  of  his 
evidence.    Then  whether  he  kept  it  for  the  purpose  <^ 
killing  game  is  likewise  a  question  of  law :  for  an  igno- 
rant witness  in  the  country  might  fancy  that  a  wood- 
cock or  a  rabbit  was  game.     So  that  it  seems  to  me  that 
permitting  this  general  evidence  to  be  stated,  is  allowing 
the  witness  to  give  his  sentiments  on  the  law  as  well  as 
on  the  fects.    But  at  the  same  time,  as  the  precedents 
are  usually  in  this  form,  and  as  the  conviction  in  the 
King  V.  Hartley  was  similar  to  the  present,  it  is  better 
io  support  this  conviction,  than  by  quashing  it  to  over- 
turn all  former  precedents. — BuUery  Justice.    If  this 
precedent  had  never  been  adopted,  1  should  have  been 
at  opinion  that  the  evidence  should  have  been  fully  set 
fcrtb  :  but  after  so  many  convictions  have  been  made 
io  the  same  form,  it  would  be  dangerous  io  quash  the 
present.    The  distinction  taken  in  the  King  v.  Filer  is 
good  law :   it  is  not  an  offence  to  keep  at  use  a  gun, 
iraless  it  be  kept  or  used  for  the  purpose  of  killing  game. 
Wt^i  it  is  here  stated  by  the  evidence  ^^  that  the  defendant 
did  keep  and  use  a  gun  to  kill  and  destroy  the  game." 
As  to  the  other  question  respecting  game,  1  cannot 
agree  that  the  witness  in  swearing  that  the  defendant 
iisedagun  to  destroy  game  would  be  swearing  to  a  ques* 
iion  of  law,  because  it  is  settled  by  act  of  parliament, 
and  every  man  is  bound  to  know  what  is  game  i  if  he 
vweatB  that  to  be  game,  which  is  not  so  in  law,  he  would 
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A.I>.i787.  be  guUty  ol  perjury  :  grow  must  he  uadcistood  in  ft^t 
'^  '^Icffi  Wixim.—Gro$ey  Justice.    1  canuotgiTe  my  eon^ 

•ent  to  sapport  this  conviction.    The  justice  should 
letvrn  particularly  all  the  facts  and  the  conctutton  in 
the  conviction ;  first  the  information^  the  summons,  the 
appearance  or  the  defendantVdefault  in  not  appearii^^ 
that  the  information  was  read  to  the  defendant^  that  be 
was  asked  what  he  bad  to  plead  ^  the  whole  of  tbeevi^ 
dence  particularly,  and  (he  adjudication.    The  witness 
should  swear  to  the  facts,  and  not  to  the  law.    And  in 
this  case  it  is  almost  uicredil)le  that  the  witness  should 
kave  sworn  in  tlie  manner  in  which  this  evidence  is- 
set  out.  The  justice  should  not  have  received  it,  if  it 
were  offered  in  this  getieral  way ;  but  should  have  ques- 
lioned  the  witness  as  to  the  manner  in  which  this  gtm 
was  kept,  for  what  purpose  it  was  uscd^  and  what  par*^ 
ticttlar  kind  of  game  he  killed  or  attempted  tokilL   AM 
these  particulars  should  have  been  specially  set  fiMrth^ 
in  order  that  we  might  judge  whether  they  constituted 
an  offence  within  the  act  of  parliament*    Here  tlie  wit- 
ness swore  to  the  law,  namely,  ^  that  the  defendant  kept 
and  used  a  gun  to  kill  and  destroy  the  game.*^    And 

(fl>xStra.3l6.in  the  Case  of  the  King  v.  Baker  (a),  a  conviction  ibr 
takii^  pilchards  was  quashed,  because  the  w^itnesa 
swore  generally  that  tlie  defendant  wa»  guilty  of  the 
premises,  which  was  taking  upon  himself  to  swear  to 
the  law.  Now  thereasoning  in  that  case  applies  sir<mgly 
to  the  present,  for  the  evidence  here  stated  only  amoutiis 
to  that,  that  the  defendant  is  guilty  of  the  premises,  1 
confess  indeed  tliat  the  Case  of  the  King  v.  Hartky  is 
of  considerable  authority  the  oth^  way*  But  I  would 
ratiier  choose  to  deride  this  case  according  to  that  of 
the  King  v.  Baker,  l)ecause  i  think  nothing  can  be  more 
mischievous  to  the  country  than  suffering  a  justice  of 
the  peace  to  state  the  conviction  generally.  And  there 
can  be  no  inconvenience  in  stating  paiticnlarly  the 
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wliole  matter  for  the  opinion  of  diis  Court,  if  the  jartioe  A.  D.  itey. 
does  not  exceed  his  authority.  Although  the  present 
conyiction  cannotbe  quashed,  because  my  brothers  have 
given  their  opmtons  in  support  of  it,  yet  1  did  not 
choose  that  this  question  should  pass  sub  silentio; 
especiaHy  as  this  dedaration  of  my  opinion  may  have 
the  effect  of  inducing  justices  of  the  peace  in  future  to 
state  the  whole  matter  upon  the  record* — The  Courts 
however,  entertaining  some  doubt  on  another  part  of 
the  conviction,  namely,  whether  it  sufficiently  appeared 
that  the  evidence  was  given  in  the  defendants  presence, 
desired  the  matter  might  stand  over.  On  the  next  day« 
— Ashhttrst^  Justice,  said.  On  looking  into  the  cases, 
we  find  that  this  objection  has  before  been  made ;  and 
the  Court  have  held  that  in  cases  circumstanced  like 
tke  present  they  will  intend  that,  as  the  whole  proceed* 
tngs  are  stated  to  have  passed  on  the  same  day,  the 
evidence  was  given  in  the  presence  of  the  defendant. 
As  to  the  principle  drawn  from  the  old  cases,  that  the 
Court  will  be  astute  in  discovering  defects  in  convic* 
tions  before  summary  jurisdictioFis,  there  seems  to  be  no 
reason  for  it.  Whether  it  was  expedient  that  those 
jttrisdictions  should  have  been  erected  was  a  matter  for 
the  consideration  of  the  legislature ;  but  as  long  as  they 
exist  we  ought  to  go  all  reasonable  lengths  to  support 
their  determinations.  Therefore  in  whatever  light  they 
may  have  formerly  been  viewed,  yet  the  country  arc 
now  convinced  that  they  derive  considerable  advantage 
from  the  exercise  of  the  powers  delegated  to  the  justices 
of  the  peace ;  and  in  modern  times  they  have  received 
every  support  from  the  courts  of  law.  Therefore  !  see 
no  reason  for  altering  the  opinion  which  I  gave  yester- 
day.— Bullet^  Justice.  It  lias  been  decided  in  several 
cases  that  there  is  no  foundation  for  this  objection* 
The  first  of  them  was  the  King  v.  Aiken  (a),  where  the  (a)  s  Burr, 
conviction,  as  fiir  as  the  evidence  went,  was  precisely  ^^^^* 
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A.  0.  if  Br.  simihit  to  the  piesent,  (he  Court  sud  <<  It  maybepn^ 
•amed  that  the  witness  was  ezamined  in  the  defai* 
dant^a  presence."    The  next  Case  was  that  of  the 


(a)Cowp.  Y.  Kempson(a)i  there  the  same  objection  was  nude, 
but  the  whdie  transaction  afipearing  to  have  pisied 
befdre  the  magistrate  on  the  same  daji  Aston,  Justice, 
said)  <^  £noQgh  appears  upon  tliis  conviction  to  shew 
that  the  witness  was  examined  in  the  presence  of  the 
defendant.  It  must  be  supposed  that  all  that  paoed 
was  at  one  and  the  same  time.'*  Besides  that  the  pte' 
cedent  in  Bum  is  in  the  same  form.  With  respect  to 
the  other  question,  that  also  has  been  decided  bj  the 

m  H.9S.G.3.  Case  of  the  King  y.  Hartley  (b)  :  there  the  first  ob- 
jection was,  that  the  defendant  had  sworn  to  the  hw ; 
for  that  what  was  game  was  a  question  of  law ;  but 
that  objection  did  not  prevail.  The  second  objeetion 
was,  that  the  evidence  was  not  sufficiently  set  focth^  b^ 
cause  the  manner  of  keeping  or  vsing  the  grejhoood 
did  not  appear,  and  the  conviction  onlj  pumied  the 
I^guage  of  the  act  of  parliament.  Upon  that  occssios 
Lord  MamfieU  said,  convictions  must  be  precise,  that 
the  Court  may  see  that  thej  fall  within  the  jurisdiction 
of  the  justices.  There  are  two  offences  described  bjr 
the  act  of  parliament,  keeping,  or  using,  for  the  purpose 
of  destroying  game.  There  may  be  a  keeping  without 
its  being  for  the  purpose  of  destroying  game;  tberefeie 
there  should  be  evidence  of  the  purpose  for  which  it  is 
kept.  But  the  evidence  states,  that  the  defendant  used 
as  well  as  kept  the  greyhound  for  the  destnictioii  of 
game.  So  that  this  case  goes  tlie  whole  length  of  de- 
ciding theother  objection  which  was  made  yesterdaj(£)< 

(c)Vid.  t     Grosty  Justice.    As  the  precedent  in  Bum  (though  it 

\  WiJs.  31 5.  Kema  to  me  a  faulty  one)  has  been  recognised  by  this 
Court  in  the  Case  of  the  King  v.  Hartley,  of  which  I 
was  not  aware  before  yesterday,  I  think  it  must  be 
supported.    It  might  be  highly  inconvenient  to  over^ 
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lam  it;   and  I  should  be  sorry  that  any  opinion  of  A.  D.  ir&r. 
miae  should  shake  the  authority  of  an  established  pre- 
cedent; since  it  is  better  for  the  subject  that  even  faulty 
precedents  should  not  be  shaken  than  that  the  law  should 
be  uncertain.    Conviction  affirmed. 

The  Kingv.  Carh/on^  Clerk j  and  another.    3  Term  A.  D.  ITB^ 

HeportSfp.  S85. 
Upon  an  appeal  to  the  quarter-sessions  of  the  county  Fish  ait 
oF  Cornwall,  agaihst  a  rate  for  the  relief  of  the  poor,  custom^:  and 

they  confirmed  the  rate,  subject  to  the  opinion  of  the  ^^^  piyprie- 
M^     ^  .11  11  ai    ^^^  o«  ^'•ch 

Court,  on  a  case,  stating  that  the  appellaiits  wer^  the  tithes  are  Ua- 

proprietors  of  the  tithe  sheaf  of  the  parish  of  P*^li^^?5*i*^^lie 
and  also  of  one-tenth  of  all  fish  taken^  or  caught^  and  relief  of  the 
brought  on  shore  within  the  parish ;  and  that  thdj  andl'^'^* 
their  tenants  were  rated  as  follows : 

The  Reverend  Thomas  Carlyon  and  Mrs^ 
Yeale^  the  rectorial  tithe  of  pilchards       ^    0  19  10  { 

Edward  Paddy,  (who  was  a  tenant  to  the 
at>pellants,)  for  the  tithe  of  the  hook  fish^  and 
all  other  fish^  except  pilchards  and  her^ 
rings,  in  the  village  of  Newlyn,  which  lies 
in  the  parish  of  Paul 0    5    31 

Benjamin  Harry,  Richard  Wright  and  Co. 
(who  were  also  tenants  of  the  appellants,) 
fi^r  the  tithe  of  hook  fish,  and  all  other  fish, 
except  pilchards  and  herrings,  in  Mous- 
bole,  also  within  the  said  parish  -    -     -    -    0    S    4 

John  Glasson,  (who  was  also  tenant  to 
the  appellants,)  .for  the  tithe  of  sheaf    •    -    0    5  10 

The  only  question  made  was  concerning  the  rate- 
ability  of  fish  ;  and  this  property  having  been  always 
rated  in  the  parish  of  Paul,  and  being  a  property  yield- 
ing a  certain  annual  profit,  the  sessions  were  of  opinion 
that  it  was  rateable,  and  confirmed  the  rate.— Jfenrcro// 
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Jk.  P.  1789.  and  Gibhiy  against  the  order  of  sessioas.  The  paitki 
ought  only  to  be  rated  in  respect  of  permanent  and 
yisible  property  ivithin  the  parish.  And  as  the  other 
nine  parts  of  the  fish  are  not  rateable,  since  the  fisher- 
men cannot  be  rated  for  their  labour,  the  tenth  part, 
which  is  paid  as  tithe,  ought  to  be  equally  exempt. — 
ErskinCy  Jekj/Uy  and  East^  contra,  were  stopped  by  the 
Court. — Lord  KenyoHy  Chief  Justice.     This  question  is 

(a)  43  El.      decided  by  the  express  terms  of  the  act  of  parliament  (a) ; 

ca.  s.  1.  ^hich,  after  mentioning  parsons  and  vicars,  in  the  num« 
ber  of  the  persons  who  are  to  contribute  to  the  relief  of 
the  poor,  enumerates,  (among  other  things,)  tithes  im* 
propriate,  and  propriations  of  tithes,  in  respect  of  which 
the  rate  is  to  be  made.  And  indeed  the  spirit  of  the 
law  coincides  with  the  words  of  this  statute.  For  the 
legislature  intended  that,  when  rates  lU'e  made  for  the 
relief  of  the  poor,  every  person  should  contribute  ac- 
cording to  the  benefit  which  he  receives  within  the 
parish.  Here  the  parties  receive  a  certain  beneffi 
arbing  firom  the  tithe  of  fish  in  this  parish,  and  ran  no 
risk  whatever.  Then  it  is  said  that  only  property, 
which  is  visible,  should  be  rated :  but  I  think  that  is 
carrying  the  rule  of  exemption  too  far ;  for  oblations 
and  other  ofierings,  which  constitute  the  rectorial  or 
vicarial  dues,  are  rateable. — BuUety  Justice.  Suppos- 
ing the  fishermen  are  not  rateable  for  the  fish  caught,  the 

(6)Cowp.      Caseof  Rowls  v.  GeUs(6)  governs  this.     For  tliough 

^^^'  the  owner  of  lead  mines  is  not  liable  to  be  rated  for 

them,  yet  his  lessee,  who  runs  no  risk,  is  rateable  in 
respect  of  the  profits  arising  from  lot  and  cope.  So 
here  the  persons  entitled  to  the  tithe  of  fish  run  no  risk, 
and  their  profit  is  certain :  therefore,  for  that  certain 
profit  I  think  they  are  liable  to  contribute  to  the  poor 
rates.    Order  of  sessions  confirmed. 


APPENDIX.  1231 

S^^gg^  ^'  Sir  Frederick  Evelj/n.     Hen.  Bla.  jp.  1 14.    A.  I>.  I79g. 
Trover  for  a  gun.    The  facts  of  the  case  were  these :  The  lord  of 
The  plaintiff  who  was  game-keeper  of  the  manor  of?'g'^*°°^^^^ 
Sflingham  in  Surrey,  sent  a  gun  to  a  blacksmith,  between  tice  of  the 
the  gOth  and  30th  of  August,  1791,  to  be  mended.   TheS;j\^  ^ 
blacksmith  having  repaired  it,  kept  it  some  time  in  his"?^"t^)*9  i^o* 
house,  but  did  not  use  it.     The  defendant,  who  wastion  brought 

lord  of  an  adjoining  manor,  in  which  the  blacksmith  ?sain»t  him, 
-,.,,,..„-  'or  taking 

lived,  and  also  a  justice  of  the  peace,  on  the  17th  of  away  a  gun 
September  went  together  with   his  ewn  game-keeper^"  ^^®^*^"*®_ 
to  the  blacksmith's  house  to  search  for  guns  and  other  lified  person, 
engines  used  for  the  destruction  of  the  game,  and  find-  gwj.^s!  c?^. 
ing  the  gun  in  question,  took  it  away.     It  was  objected  ^^r  it  will  be 
at  the  trial,  that  the  defendant  ought  to  have  had  a  fbat  he  acted 
month's  notice  of  the  action,  according  to  the  Stat.  24  as  a  justice. 
Cieo.  2.  c.  44.   having  acted  as  a  justice  of  the  peace, 
under  the  powers  given  by  Stat.  5  Anne,  c.  14.  s.  4. 
and  on  that  objection  the  plaintiff  was  nonsuited.    A 
rale  having  been  granted  to  shew  cause,  why  the  non-^ 
Bait  should  not  be  set  aside,  Mr.  Justice  Gould  yrho  tried 
the  cause,  stated  the   evidence,  and  that  he  was  of 
opinion  at  the  trial  that  the  defendant  was  entitled  to 
notice,  having  acted,  though  erroneously,  in  his  charac- 
ter of  a  justice  of  peace.    And  he  mentioned  the  Case 
of  Stiles  V.  Coxe,  Vaugh.  111.  in  which  it  was  holden, 
that  justices  and  other  oflScers  of  the  peace  who  acted 
in  such  official  capacity,  though  wrong,  were  entitled 
to  have  the  venue  laid  in  the  county  where  the  trespass 
was  committed,  by  Stat.  21  Jac.  1.  c.  12. — Bond,  Ser- 
geant, shewed  cause.     The  principle  oF  Stiles  v.  Coxe, 
is  applicable  to  the  present  case,  t/s.  that  justices  and 
other  peace  officers  are  entitled  to  the  favour  of  the  law, 
where  they  have  intended  to  act  within  the  line  of  their 
authority,  but  by  mistake  have  exceeded  it,  under  which 
circum^nces  they  are  to  have  a  month's  notice  of  the 
action  that  they  may  have  an  opportunity  of  tendering 
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A.  D.  1792.  amends,  and  pleading  the  tender.  Now  the  Stat.  5  Ann. 
c.  14.  empowers  a  justice  personally  to  seize  an j  engine 
for  the  destruction  of  the  game,  in  the  custckly  of  aa 
unqualified  person ;  the  defendant  under  that  power 
took  the  gun ;  and  whether  the  taking  were  justifiable  or 
not,  he  was  entitled  to  notice  by  34  6. 2«  c.  44. — Adair ^ 
Sergeant,  in  support  of  the  rule.  Admitting  the  prc^io* 
sition  that  the  proristonsof  the  legidature  were  intended 
fbr  the  protection  of  persons  supposed  to  haTC  acted 
wrong,  but  ia  the  exercise  of  a  legal  authority,  yet  here 
the  defendant  was  not  acting  as  a  justice,  and  cannot 
therefore  avail  himself  of  Uiat  character;  he  acted  as 
lord  of  the  manor,  and  was  attended  by  his  game-keeper. 
The  Statutes  SS  and  25  Car.  S.  c.  25.  and  4  and  5  W.  3. 
c.  23.  are  the  only  acts  which  authorize  the  entering  and 
searching  houses  for  game  and  engines  for  the  destruc- 
tion of  game :  the  first  of  these  requires  that  tlM^re  shall 
be  a  warrant  from  a  justice  of  peace  to  the  game-keeper 
to  authorize  the  search ;  the  second  empowers  the  con- 
staUe  to  enter  and  search,  having  a  similar  authority 
from  a  justice.  But  neither  of  them  empower  the 
justice  himself  personally  to  enter*  The  Statute  5  Anne, 
c.  14.  indeed  authorizes  a  justice  of  the  peace  to  take 
away  dogs,  nets,  or  other  engines  from  unqualified  per- 
sons, but  gives  him  no  authority  to  enter  houses ;  and 
that  act  purposely  omits  guns ;  which  must  be  u^ed  lor 
the  destruction  ni  the  game,  otherwise  are  not  liafaie  to 
be  seized.  There  is  no  pretence,  therefore  to  say,  tiiat 
the  defendant  in  this  case  acted  as  a  justice  ;  and  tbe 
Court  will  not  extend  the  prorision  of  the  I^islatore, 
merely  because  he  happened  to  be  a  jufitice  of  the  peace, 
as  well  as  lord  of  the  manor.— But  the  Court  said,  tliat 
though  justices  of  the  peace  could  not  avail  themselves 
of  their  privilege  as  justices,  where  they  acted  in  any 
other  capacity  which  was  diverse  intuitu,  yet  as  in  the 
present  case  the  subject  matter  was  within  their  jttds« 

S 
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diction/the  defimdant  was  to  be  taken  to  hare  acted  as  A.D.  i79f. 
a  justice,  and  Iherofore  entitled  to  notice,  previous  to  the 
commencenient  of  the  action.     Rule  discharged,  (a) 

(«)  See  Lovelaee  v.  Curry,  T  T.  R.  B.  R.  631.  that  the  Justice 
must  have  a  month's  notice  of  the  precise  writ  or  process  intended 
to  be  sued  out,  a,  well  as  of  the  cause  of  action. 

The  King  v.  Bleasdale  and  another.     4  Term  Rep.  809. 

This  was  a  conviction  on  the  Statute  of  5  Ann,  c.  14.  Two  persons 
«.  4.  for  using  a  greyhound  to  destroy  game,  without  con vl'ct^'' in 
being  qualified  ;  for  which    the  defendants  were  con-  separate  pc- 
victedin  5/. each  ;  which  the  Court,  without  hearing"  An**c?i4r 
any  argument,  said  could  not  be  supported  ;  for  that  ^-  f  •  ^"^^ 
it  was  only  one  offence  ;   and  that  the  magistrate  should  hound  to  de- 
only  have  convicted  them  in  one  penalty.     That  this^'^-^i^Tm 
question  depended  on  the  5  An.  c.  14.  s.  4.  which  enacts  Rep.  713. 
**  that  if  any  person  or  persons,  not  qualified,  &c.  §hall  5  f.  r!  543. 
keep  or  use  any  greyhounds,  &c.  to  kill  and  destroy  the 
game,  and  shall  be  thereof  convicted,  &c.  the  person  or 
persons  so  convicted  shall  forfeit  the  sum  of  five  pounds.'* 
And   they  said  that  this  point  had  been  several  times 
decided  ;   in  Hardman  v.  Whitacre  (a),  and  in  others.  Ca^BulLN.P. 
Conviction  quashed — Woody  in  support  of  the  con-  ^^^* 
Tiction. — Chambrfy  contra. 

3%e  Mayor  and  ComnumaUy  of  Orford  v.  Richardson  a.  D.  1792. 
and  another.    4  Term  Rep*  p.  437,  — — 

Trespass  for  fishing  in  the  plaintiff's  free  fishery  and  To  trespass 
also  in  their  several  fishery  in  Orford  Haven,  Suffolk.  fheJiaSi 
Plea,  that  Orford  Haven  from  time  immemorial  hathfishery^de- 
h^en,  and  is,  an  arm  of  the  sea,  in  which  every  subject  pleaded  that 
of  this  realm  hath  had  and  still  ought  to  have  the  li-  the  place  is 

an  arm  or  the 

berty  of  free  fishing.     Replication,  that  the  corporation  sea,  in  which 
of  Orford  arc  a  corporation  by  prescription  and  also  by  ^l^a^ri^^ht^' 
charter  granted  by  Queen  Elizabeth ;  and  that  the  cor-  to  fish  rih« 
poration   have  inmiemorially  had   and  enjoyed,  and  ||j^"j?^|jjj^^ 
stQI  oufffat  to  have  and  enjoy,  tlie  exclusive  liberty  of  tion  claimed 

*,.  ,^,.        /.  .        ...         'ji  a-     an  exclusive 

dredging  and  fishug  for  oysters  m  the  said  place,  &c.  ri^ht  by  pre- 

[3l2] 
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A.T>.  lygg  at  all  seasonable  times  of  the  year,  traversing  that  in  the 
ftcription,  s^id  ^^^  of  the  sea  every  subject  has  a  right  of  free 
*e*7rSri^£^*^'^'"^»  &c.  Rejoinder,  that  the  place  in  which,  &c 
held  that  the'hath  been  immemorially  an  arm  of  the  sea,  in  irhidi 

fMshitoLke^^^^y  *"^J^^*  ^^  *  right  of  free  fishing,  trayerstng  tlie 
issue  on  the  prescriptive  right  claimed  by  the  plaintiffs  in  the  rcpli- 
ou^ht  not  to^^^^"*  Demurrer,  because  the  plaintiffs  in  their  rcpfi- 
traverse  the  cation  traversed  a  material  and  issuable  point  of  the 
rii;htclaimed^of<^n<l^'^t*s  plea,  and  by  that  traverse  tendered  to  the 

by  theplain-  defendants  a  material  issue,  but  the  defendants  in  their 
tiff;  for  the  ' 

first  traverse  rejoinder  did  not  take  issue  upon  that  traverse,  or  join 

one  "an?  wUl*"  ^"®  ^^^^  ^^^  plainlifis  thereupon,  but  passed  by  and 
put  in  issue  took  no  notice  thereof,  and  traversed  another  part  of  tbe 
tioVirl^^f^P'**"^*^'  replication,  and  thereby  attempted  to  put  in 
putc  betweenlssue  another  matter,  and  a  matter  alledged  by  the  plain* 
tiffs  by  way  of  inducement  only  to  the  traverse  so  made 
and  taken  by  the  plaintiffs,  and  thus  attempted  to  in- 
troduce great  uncertainty,  confusion,  and  onneGessaij 
length  of  pleading,  &c. — T.  Walton  was  to  have  argned 
in  support  of  the  demurrer :  but  the  Court  desired- 
Buldwiriy  contra,  to  begin ;  who  endeavoured  to  support 
the  rejoinder  by  saying  that  the  traverse  tendered  in  the 
replication  was  a  matter  of  law,  and  that  in  such  a  case 
the  defendant  was  at  liberty  to  traverse  the  indaoemenl 
to  the  plaintiff's  traverse.     It  is  not  disputed  but  tbat 
where  a  material  traverse  is  tendered,  which  wiD  p^^ 
t       the  whole  question  in  issue,  the  adverse  party  mast  take 
issue  on  it :    but  here  the  plaintiffs  wished  to  tisvene  a 
mere  matter  of  law,  because  in  an  arm  of  the  sea  every 
subject  has  a  right  primd  facie  to  fish.     Carter  v.  Mur- 
cote,  4  Burr.  2162.     Warren  v.  Matthews,  Salk,  S57. 
.  1  Mod.  106.     Th^  defendants  being  subjects,  have  a 
prim&  facie  right  to  fish,  without  goiiup  into  evidence  ^ 
establish  that  right,  but  the  party  disputing  thattitle 
must  shew  a  prescriptive  right  in  himself.    And  thcte* 
fore  the  defendants  offered  a  traverse  of  the  spedti  rigk* 
in  the  corporation  ;  which  was  the  material  issue  to  be 
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tried,  nanielj,  Tirhether  or  notthej  had  such  a  separate  A.  D.  1792. 
right  as  would  take  it  out  of  the  general  rule  of  law. 
TJiat  there  may  be  a  traverse  upon  a  traverse,  when  the 
first  is  not  material,  is  clear  from  many  authorities.     In 
Mall.  Qu.  Imp.  229.  it  is  said  that  if  the  traverse  tender- 
ed  be  not  material  in  substance,  the  other  parfy  may  tra- 
verse the  inducement  to  such  traverse,  and  need  not 
take  issue  on  the  former  traverse.    Again  in  Hob.  104. 
**  A  man  brings  an  action  of  waste  for  felling  trees, 
and  lays  that  the  lessee  felled  and  sold  them :  the  de- 
fendant confesses  that  he  felled  them,  but  sailh  that  he 
bestowed  them  in  repairing  the  house,  absque  hoc  that 
he  soid  them.     The  plaintiff  may  reply  that  he  let 
them  rot,  or  any  like  case  of  waste,  absque  hoc  that  he 
employed  them  to  reparations,  and  this  is  traverse  upon 
traverse.*'    So  in  Crane  v.  The  Bishop  of  Norwich  (a)  (a)  9  Lutw. 
in  qnare  impedit  the  plaintiff  declared  on  a  seisin  in  ^^^* 
A.  who  conveyed  to  B.  who  conveyed  to  the  plaintiff, 
and  that  afterwards  the  church  became  void ;  the  de^ 
fendant  pleaded  that  before  the  conveyance  to  the  plain-r 
tiff  the  church  became  void,  an4  B.  presented  him, 
(laversuig  that  the  church  was  void  at  any  time  after 
the  conveyance  to  the  plaintiff.     The  plaintiff  replied 
that  A.  presented  the  defendant,  traversing  that  B.  pre- 
•oited  him.    That  was  a  traverse  of  the  inducement  to 
the  defendant's  traverse,  and  held  good. — Lord  Kenj/ony 
Chief  Justice.    It  seems  clear  from  the  cases  cited,  thatj^ 
where  a  traverse  is  tendered,  which  is  not  calculated  to 
try  the  right  in  question,  the  other  party  need  not  take 
ifisae  upon  it,  suice  it  would  be  a  nugatory  issue,    Bu^ 
it  is  admitted  that  there  cannot  be  a  traverse  upon  a 
traverse,  when  the  first  will  decide  the  whole  question. 
And  his  does  not  depend  on  any  arbitrary  or  capricious 
mle^  bat  is  founded  on  good  sense  and  reason ;  other- 
wise pleading  would  answer  no  other  purpose  tt^i^n  tl^i( 
•f  jengtbemng  the  record.    With  regard  tQ  tb^  question 
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A,  D,  1792.  of  law  in  this  cjase,  as  to  the  right  claimed  bj  the  pUiH 
tiffs,  there  can  be  no  doubt  but  that  there  may  be  a  pie- 
scriiTtiye  right  in  a  subject  to  a  serernl  fishery  in  an  ana 
of  the  sea.  Here  tlien  after  the  defendants  had  pleaded 
that  the  place  in  question  was  an  arm  of  the  sea,  in  wfck* 
every  subject  has  a  right  of  fishing,  the  plaintifla  ro 
plied  a  prescriptive  right  in  themselves,  "  whUoutthiij 
that  in  the  said  arm  of  the  sea  every  subject  has  a  rigirt 
of  free  fishing,  &c,"  That  was  saying  in  ether  temw, 
«  The  right  of  fishing  in  this  place  docs  not  sUnd  oa 
the  general  public  right,  but  on  spectid  gnnuid 
gatory  from  the  general  law."  Thattra 
involved  in  it  the  real  question  in  dispute  hctweca  tk 
parties,  and  consequently  the  defendants  should  kaie 
taken  issue  upon  it. — AsMutrsi^  Justice.  Itisckariy 
established  that,  wherever  the  \ioint  in  qnestioa  is  tra- 
versed by  one  party,  the  other  must  take  issue  apon  % 
for  they  are  not  to  go  on  in  infinitum.  Tiic  asc  <a 
pleading  is  to  bring  the  mktter  in  Iitigatioti  to  one  point. 
And  there  cannot  be  «ny  doubt  here  but  that  the  we* 
rits  of  this  case  might  have  been  fiiirly  tried  on  tlie  W 
traverse.  But  it  has  been  objected  that  thiswasatia* 
verse  of  the  law  :  that  argument  would  have  been  w 
founded  if  there  could  be  no  prescription  against  ite 
general  right :  but,  as  it  is  clear  that  there  may  te  • 
prescription  to  take  away  the  general  right  of  (he  P"''"^ 
in  an  arm  of  the  sea,  the  traverse  tendered  by  the  jdam* 
tiffs  would  put /in  issue  the  real  question  between  tliae 
parties ;  for  it  is  founded  on  an  antecedent  feet  introdaoed 
into  the  replication,  which,  if  true,  wouhl  dcftat  toe 
general  right  mpon  which  the  defisndante  relied.— 
BuUer^  Justice.  The  defendants  counsel  has  endeB^ 
voured  to  support  the  second  traverse  on  two  giw*** 
first,  because  the  traverse  tendered  by  the  plaintift  « 
a  matter  of  law ;  and  secondly,  because  it  is  ifliin**^'*' 
The  first  is  answered  by  saying  ikai  this  is  to  be  »8p^ 
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parted  by  eyideace,  and  is  not  mere  matter  of  law^  A.  P.  i79g. 

And  as  to  the  other  ground,  the  rule  of  pleading  has 

been  truly  stated,  that,  if  the  first  traverse  tendered  be 

imniaterial,  the  adverse  party  may  add  another  traverse. 

Then  with  regard  to  the  materiality  of  the  plaintiffs 

tray^se,  the  fair  question  might  have  been  as  well  tried 

<Mi  the   first,  as  on  the  second,  traverse*      For  one 

party  is  to  prove  that  this  is  an  arm  of  the  sea,  in  which 

primfi  fiicie  every  subject  has  a  right  to  fish  ;  the  other 

k  io  establish  a  prescriptive  right,  which  destroys  the 

gimenil  right.    And  if  the  point  in  litigation  come  di- 

vectly  to  be  tried  on  either  of  these  issues,  it  must  be 

tried  <m  that  traverse  which  is  first   tendered.     It  is 

like  the  case  of  a  traverse  where  the  life  or  death  of 

another  person  is  to  be  put  in  issue  t  if  the  first  tra- 

y^rse  tendered  be  that  the  party  is  dead,  issue  must  be 

iakca  on  that ;  or  vice  versa ;  because  either  of  these 

tmyesses  will  bring  the  same  question  to  trial.     The 

Case  cited  from  Hobart  (a)  is  distinguishable  from  the 

present.     There  the  defendant  tendered  an  immaterial 

trayeise ;  the  outtmg  down  the  trees  was  the  wrong,  and 

it  was  inunaterial  to  the  merits  of  that  case  whether  the 

iNumt  had  or  had  not  sold  them. — Grase^  Justice,  de* 

deced  himself  of  the  same  opinion.    Judgment  for  the 

plaintifis.    Judgment  reversed,  see  5  T.  R.  367. 

.  (aj  This  was  not  the  principal  case  in  Hobart,  but  is  only  cited 
from  5  Ed.  4.  ]00.  B.  And  Hobart, Chief  Justice,  in  commenting 
upon  it,  said  ^  This  first  traverse  was  not  material,  nor  to  a  point 
material^  for  the  plaintiflf  might  have  declared  of  the  selling  only, 
and  the  other  point  was  mere  surplusage.  And  therefore  though 
perhaps  if  the  plaintiff  had  joined  issue  upon  it«  and  it  had  been 
found  for  him,  he  should  have  had  judgment,  yet  clearly  he  was 
not  bound  to  take  issue  on  the  plea,  as  not  final  to  the  action;  and 
tbcrefoie  the  plaintiff  mij^bt  have  demurred  upon  the  deiendant's* 

plea,  as  resting  upon  a  tlung  not  material. 

■  '.  "  —  -..    ■     I. ■..■■■' ■„ ,        i^ 

Rkkardaom  imd  andber  v«  The  Mayor  and  Canmumalty  a.  D.  1793. 
9f  Orfard,    2  Hen.  Bla.  p.  188, 


WAS  an  action  of  trespass,  in  ^hicfa  the  declara-*^  Anstr.  ssi. 
tioa  CQotaiiied  five  counts :  1.  For  fishing  io  the  several  fo  an  action 
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A.  V.  I79S.  fishery  of  the  plaintiffs  in  a  certain  haven  called  Orfori 

the  plaintiff  s  the  said  plaintifi^s  there  being  found  and  caught,  leizing, 
defendant  *  taking  and  carrying  awa  j,  and  conyerting,  &c»  2.  For 
pleaded  that  fishing  in  the  free  fishery  <tf  the  plaintiffs  in  a  certain 
quo  was  an^  haven  called  Orford  Haven,  &c«  &c.  3.  For  fishing  in 
sial  ?n  which  *  ^^^  ^^^^^  several  fishery  of  the  plainti&in  a  certain 
every  suhiect  river  called  Orford  River,  &c.  &c.  4.  For  fishing  in  a 
hSLTw- ^^'**"*  other  free  fisheiy  of  the  plaintiffs  in  a  certain 
ly  and  jjrivi-  river  called  Orford  River,  &c.  See.    5,  For  taking  tbc 

TW 


lege  of  free 


iuf^ng.  The  ^""^  ®f  ^^^  plaintiffi.  Plea,  Not  GuUty.  «. 
^J  VH  ^^^  i^  the  places  and  fish  in  the  several  counts  mentioned  were 
scription  for  ^^e  same,  and  that  the  said  place  in  which,  Sec.  ^^  in  the 
leveSi^lft  ^*^  declaration  mentioned,  now  is,  and  at  the  said 
of  fishing;  several  times  when,  &;c.  was,  and  from  time  irbenof 
that^every  ^^  *^  memory  of  man  is  not  to  the  contrary,  hath  been 
subject  had  an  arm  of  the  sea,  in  which  every  subject  of  this  reaisi 
and  privUegc  ^^  ^^^  ^'^  several  times  when,  &c.  in  the  said  dedsra- 
offree  fishing  tion  mentioned,  had  and  oucrht  to  have  had,  and  yet 

in  the  locus  • 

ill  quo  This  "*"*  *"<*  still  ought  to  have,  the  liberty  and  prinliff 
^  »  ^,    of  free  fishing ;  wherefore  the  said  John  and  WilKni. 

ira verse,  i'le     -      _  ,      -j 

defendant  (tne  defendants,)  being  subjects  of  this  realm,  at  the  sau 
mrgh?well  ^v^'a^  ^™cs  when,  &c.  in  the  said  dechnratiwi  meo- 
pass  it  by  in  tioned,  fished,  &c.  &c."  The  third  plea  was  the  same 
i'ndii^llt^'  ^  a"  respects  as  the  second,  except  that  it  alledgcd  the 
the  prescrip.  locus  in  quo  to  be  a  public  navigable  river,  in  wWch 

tive  right  of   ,v     ..,  ,  /^  °  -  _^  ;„ 

the  plSntiff,  ^"®  ""©  and  water  of  the  sea  flowed  and  rcflowed,  w 

ralkLtioS*  ^***^^  ^^^^y  ^^^i^^  ^^  ^^  ^^^  ^^^  *  "«''*  *^  ^' 
&c.    The  first  replication,  as  to  so  much  of  the  second 

plea  as  related  to  the  fishing  in  the  haven  in  the  fint 
count,  and  the  taking,  &c.  and  in  the  river  in  the  tbirf 
count  of  the  declaration  mentioned,  and  the  taking, &• 
&c.  (i.  e.  as  to  the  fishing  in  (he  plaintiff's  scveid  fin- 
ery) was,  «  That  the  town  of  Orfoid,  in  the  county  of 
Suffolk  aforesaid,  now  is,  and  from^  time  wber«rf  *^ 
memory  of  man  is  not  to  the  contrary ,  hath  beeflj  • 
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antient  town,  and  that  the  inhabitants  of  the  said  town  A  B.  179S. 
now  are,  and  from  time  whereof  the  memory  of  pian  is 
not  to  the  contrary,  have  been  a  body  corporate  and 
politic,  in  deed,  fact,  and  name,  and  have  at  various 
times  for  and  during  the  time  aforesaid,  until  the  7th 
day  of  July,  in  the  Slstyear  of  the  reign  of  the  Lady 
JElizabeth,  late  Queen  of  England,  been  called  and 
known  by  various  names  of  incorporation,  to  wit,  by 
the  name  of  the  Honest  Men  of  Orford,  and  also  by  the 
nanie.of  the  Burgesses  of  the  town  of  Orford,  and  since, 
after  the  said  last  mentioned  day,  by  the  name  of  the 
Mayor  and  Commonalty  of  the  borough  of  Orford,  to 
wit,  at  Orford  aforesaid,  in  the  county  aforesaid :  and 
the  said  mayor  and  commonalty  further  say,  that  the 
said  body  politic  and  corporate  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  until  and  at  the 
said  several  times  when,  &c.  in  the  said  first  and  last 
Goant  mentioned,  have  had  and  enjoyed,  and  have  used 
and  been  accustomed  to  have  and  enjoy,  and  of  right 
ought  to  have  had  and  enjoyed,  and  still  of  right  ought 
to  have  and  enjoy,  the  sole  and  several  right,  liberty 
and  privilege,  of  dredging  and  fishing  for,  and  catch- 
ing and  taking  oysters  in  the  said  place,  in  which.  See. 
to  wit,  at  Orford  aforesaid,  in  the  county  aforesaid, 
wtibout  this,  that  in  the  said  arm  of  the  sea,  in  which, 
&c.  every  subject  of  this  realm,  at  the  said  several 
times  when,  &c.  had,  and  ought  to  have  had,  the  liberty 
and  privilege  of  free  fishing,  in  manner  and  form  as  the 
fiaid  John  and  William  have  in  their  said  last  mentioned 
plea    above  alledged ;    and  this  the  said  mayor  and 
commonalty  are  readv  to  verify,"  &c.    The  second  re- 
plication to  the  residue  of  the  second  plea,  which  related 
to  the  fishing  in  the  haven  in  the  second  count,  and  the 
taking,  &c.  and  the  fishing  in  the  fourth  count,  and 
the  taking,  &c.  &c.  (i.  e.  as  to  the  fishing  in  the  plain- 
tififa  free  fishery)  stated  the  prescription  to  be,  <<  that  the 
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A.  D.  ir93.  pbuntifii  hare  had  and  enjoyed,  and  have  used  and 
"  ~^been  accustomed  tahave  and  enjoy,  and  of  right  ongiit 

to  have  had  and  enjoyed,  and  still  of  right  ou^t  to 
have  and  enjoy,  the  free  liberty  and  privily  of  dredj. 
ing  and  fishing  for  and  catching  and  taking  oysters  is 
the  said  places  in  which,  &c.  every  year  at  all  season* 
able  times  of  the  year,  at  their  fsee  will  and  pleasure, 
to  wit,  at  Orford  aforesaid,  in  the  county  aCbiesaid,"  sod 
concluded  with  a  traverse  j>recifiely  the  sameas  the  last 
The  third  and  fourth  replicationa,  which  related  to  Uie 
third  plea,  contained  the  same  matter  of  indooementai 
the  first  and  second,  and  each  concluded  with  asimihr 
traverse,  of  the  right  of  every  subject  of  the  reslm  to 
fish  in  the  said  river,  &c.  Then  followed  some  new 
aaaignments,  not  material  to  be  stated.  In  tke  fint 
rejoinder  <<  the  said  John  and  William  as  to  so  machaf 
the  said  plea  of  the  said  mayor  and  commonalty  by  Umoi 
by  way  of  reply  pleaded  to  the  said  plea  of  the  md 
John  and  William  by  them  secondly  above  pleaded  is 
bar,  as  relates  to  the  fishing  in  the  said  bavea  called 
Orfoid  Haven,  in  the  said  first  count  of  .the  said  dech^ 
ration  mentioned,  and  the  fish  then  and  thae  foood  sod 
being,  catching,  seizing,  taking  and  carry  iAg  aivaj^  sad 
converting  and  disposiDg  thereof  to  their  own  use,  and 
ic^  fishing  in  the  said  river  called  Orford  River,  otto- 
wise  the  river  Ore,  in  the  said  third  count  of  the  nw 
dechuation  mentioned,  and  the  fi^h  then  aad  tbeie 
found  and  being,  catching,  seiaing,  t^og,  aodcsn/i^ 
away,  and  converting  and  disposing  thereof  to  thor  ow 
use,  and  to  seizing  and  taking  the  said  fish  inthessia 
last  count  of  the  said  declaration  mentioned,  and  carry- 
ing away  the  same,  and  converting  and  disposiof 
thereof  to  their  own  use,  say,  that  the  said  major  aaa 
commonalty  by  reason  of  any  thing  in  that  pi^ 
alledged,  ought  not  to  have  or  maintain  tbeir  s^ 
action  against  the  said  John  and  WiUiam,  became  (Mt^ 
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Aestiogtiiat  the  said  town  of  Orford  k  not,  nor  ftom  A.  D.  if 9S. 
time  wkereof  the  memory  of  man  is  not  to  the  oontraiy 
liatli  been,  an  antieat  town,  protesting  also  that  the  in- 
liabitants  of  the  same  town  are  not,  nor  from  time  where* 
of  the  memory  of  man  is  not  to  the  contrary  have  been, 
a.  body  corporate  and  politic  in  deed  fact  aod  name,  in 
manner  and  form  as  the  said  mayor  and  commonalty 
bare  in  their  said  replicatbn  in  that  behalf  alledged, 
tbey  the  said  John  and  William  as  before  say,  that  the 
said  place,  in  which,  &c.  in  the  said  declaration  men- 
tioned, now  is,  and  at  the  said  several  times,  when,  &c« 
i^as,  and  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary  hath  been,  an  arm  of  the  sea,  in  which 
every  subject  of  this  realm,  at  the  said  several  times 
when,  &c.  in  the  said  declaration  mentioned,  had  and 
ought  to  have  had,  and  yet  hath  and  still  ought  to  have 
the  liberty  and  privilege  of  iree  fishing,  without  this, 
that  the  said  body  politic  and  corporate,  from  time 
ivhereof  the  memory  of  man  is  not  to  the  contrary,  until 
and  at  the  said  several  times,  when,  &c.  in  the  said  first, 
third  and  last  counts  menttoned,  have  had  and  enjoyed, 
and  have  been  used  and  accustomed  to  have. and  en- 
joy, and  of  right  ought  to  have  had  and  enjoyed ,  and  stiU 
of  r^ght  ought  to  have  and  enjoy,  the  sole  and  several 
right,  liberty  and  privil^e  of  dredging  and  fishing  for^ 
and  catching  and  taking  oysters,  in  the  said  place,  in 
which,  ftc.  in  manner  and  form  as  the  said  mayor  and 
commonalty  have  in  their  said  replication  to  such  part 
of  the  said  2d  plea  of  the  said  John  and  William 
idxyve  aUedged,  aad  this  the  said  John  and  William  are 
ready  to  verify,  &c."  The  other  rejoinders  were  simi- 
lar, mntatas  mutandis.  Special  demurrer,  <^  For  that 
the  said  mayor  and  commonalty  have  in  and  by  their 
said  plea,  so  by  them  above  pleaded  by  way  of  reply 
as  aforesaid^  tiaversed  a  material  and  issuable  point  of 
the  said  plea  of  the  «aid  John  and  William  «o  by  them 
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A. D.  1703.  above  pleaded  in  bar,  and  hj  that  trnverse  tendered  to 
the  said  John  and  William  a  material  issue,  bat  the 
said  John  and  William  have  not,  in  and  by  their  said 
plea,  so  by  them  thereunto  pleaded  by  way  of  rejoinder, 
taken  issue  upon  that  traverse,  or  joined  in  issue  viih 
them  the  said  mayor  and  commonalty  thereupon,  bat 
have  passed  by  t^nd  taken  no  notice  thereof,  and  hsre 
traversed  another  part  of  the  said  plea  of  the  said 
mayor  and  commonalty,  so  by  them  above  pleaded  bj 
vay  of  reply,  and  ha?e  thereby  attempted  to  pat  in 
issue  another  matter,  and  a  matter  alledged  by  the  said 
mayor  and  commonalty  by  way  of  inducement  only  to 
the  said  traverse,  so  made  and  taken  by  the  said  mayor 
and  commonalty,  and  have  thereby  attempted  to  iotro- 
ducegreat  uncertainty,  confusion,  and  unnecessary  len^ 
of  pleading,  &c."  The  assignment  of  errors  vas, 
^<  There  is  error  also  in  this,  that  judgments  weregivea 
for  the  said  mayor  and  commonalty  against  the  said 
John  and  William  upon  the  several  demurrers  in  the 
record  and  proceedings  aforesaid,  whereas  jadgmcnts 
ought  to  have  been  given  on  those  demurrers  for  tin 
said  John  and  William  against  the  said  mayor  and  oobip 
roonalty,  inasmuch  as  the  places  in  which,  &c.  beiif 
admitted  upon  the  said  record  and  proceedings  to  h 
arms  of  the  sea,  or  a  public  navigable  river,  in  whid 
the  tide  and  water  of  the  sea  flowed  and  reflowed,  tbe 
several  traverses  in  the  record  and  proceedings  afoI^ 
said,  tendered  by  the  said  mayor  and  commonalty,  aie 

traverses  of  mere  inferences  of  law,  and  therefore  are 

• 

immaterial  traverses;  and  inasmuch  as  the  travenes  u 
the  record  and  proceedings  tendered  by  tbe  said  John 
and  William  are  traverses  of  the  several  prescriptiaas 
of  the  said  mayor  and  commonalty,  whereon  alone  tte 
title  of  the  said  mayor  and  commonalty  to  tbe  fisheries 
in  question,  and  consequently  to  maintain  this  actioo 
depends,  and  therefore  are  the  only  material  ix9jffxs»  ^ 
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be  taken  and  tendered."  This  case  was  twice  Urgilied^  A.  D.  trot. 
the  first  time  in  Easter  term,  by  Wood  for  the  plaintiffs 
in  error,  and  Chamhrc  for  the  defendants ;  the  second, 
in  the  present  term  by  Bovoer  for  the  plaintiffs,  and  Lc 
JSlanc^  Sergeant,  for  the  defendants.  After  which,  Lord 
Chief  Justice  Ei/re  said,  shortly  in  the  name  of  the 
Court,  that  they  had  sent  this  Case  to  a  second  argu- 
ment, rather  from  an  unwillingness  to  adopt,  without 
l^eat  deliberation,  a  decision  contrary  to  that  of  the 
Court  from  whence  the  record  came,  than  from  any  dif- 
ficulty they  saw  in  the  question.  For  from  the  moment 
it  appeared,  that  upon  the  pleadings  the  plaintiffs  might 
hare  recovered  a  verdict  in  an  action  of  trespass,  with- 
out having  either  possession  or  right,  it  seemed  very 
difficult  io  support  the  judgment.  That  the  first  tra- 
verse was  of  the  right  of  all  the  king's  subjects  to  fish 
in  the  arm  of  the  sea,  stated  by  the  defendants ;  now 
this  was  clearly  a  bad  and  immaterial  traverse,  for  it 
was  not  only  a  traverse  of  an  inference  of  law,  but  it 
was  so  taken,  that  if  at  the  trial  it  had  been  proved  that 
it  was  the  separate  right  of  others,  and  not  of  the  plain- 
tiffs, the  issue  must  have  been  found  for  the  plaintiffs, 
not  only  without  their  being  obliged  to  prove  either 
possession  or  right,  but  where  in  fact  they  had  neither 
possession  nor  right.  That  an  immaterial  traverse  mi^ht 
be  passed  over,  and  the  matter  of  the  inducement  tra- 
versed ;  which  had  been  properly  done  in  this  case  by 
the  defendants.    Judgment  reversed. 


Calcrafi  v.  Gibbs.    4  Term  Rep.  p.  681 .  ^.D.  f79e. 

To  this  action,  on  the  Statute  of  Anne,  for  keeping  5  T.  R.  ig. 
and  using  a  gun  for  the  destruction  of  game,  without  it  is  no  de« 

beins:  qualified,  and  also  for  shooting  without  a  certi-  'encetoan 

^^  action  lor  pe. 

ficate,  the  defence  made  at  the  trial  at  Maidstone,  before  naitiesoothe 

Coutdj  Justice^  was  under  a  deputation,  granted  by  Mr.  ^*™®  ^** 
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A.  D.  ITM.  Roebuck,  as  loid  of  the  manor  of  Nortb  Fket.    The 
that  the  de-  plaintiff  produced  a  ffrant  from  the  crown  to  him  of 

feodant  has    '^  ^  ^-r      *    w^?  .    .       «  #•     i       .    i 

a  deputation  tlie  manor  of  North  Fleet ;  and  the  defendant  bad  pur- 
cUiratruT"^***^  Ingress  of  him,  which  lies  wHhin  this  manor, 
be  lord  of  the  The  learned  Judge  thinking  that  the  question  respectio; 
Sctc  appear  ^^  boundaries  of  a  manor  ought  not  to  be  tried  in  ao 
to  be  no       action  on  the  Game  Laws,  the  plaintiff  was  nonsoiled, 
VM  claim,     hut  he  had  leave  to  move  to  set  it  aside. — SkcpicrdtA 
a  former  daj  moved  to  set  aside  the  nonsuit,  on  the 
ground  that  Mr.  Roebuck  had  not  onlj  no  tilie,  but  not 
even  a  claim  of  title  to  the  manor ;  for  that  the  gnmting 
of  this  deputation  was  his  only  exercise  of  light.— 
Bandy  Sergeant,  was  to  have  shewn  cause  agsiast  this 
rule :  but  the  Court  thought  the  poiat  too  clear  far  ar- 
gument; for  that  though  the  judges  at  Nisi  Piius  had 
*  See  this      frequently  refused  to  enter  into  a  minute*  discussion  of 
™**«  ^o?r!t^  the  boundaries  of  manors  in  actions  on  the  Gaoie  Laws, 

iiporiy  8  East* 

Kep.  179.      one  instance  of  which  was  mentioned  as  having  happen* 

ed  some  years  ago  at  Stafford,  b^pre  Lord  Chief  Jistioi 

Wihnotj  yet  that  in  tlie  present  case  there  was  no  pfO" 

tence  of  title  in  Mr.  Roebuck.    And  theiefefe  the; 

made  the  rule  absolute  (a). 

(fl)Hankin8  V.  Bailey,  Bridgewater  Summer  Assizes,  1791.  In  an  action  for 
a  penalty  under  the  Game  Laws  for  shooting  a  pheasant,  Buller,  Justice,  oon* 
suited  the  plaictifT;  it  appearii^  that  the  defendant  was  «une-keeper  ofSif 
Richard  Uoare  of  his  manor  of  Bruton,  and  had,  as  such,  constandj^  shot 
over  ihe  place  where  the  pheasant  was  killed ;  no  evidence  being  given  that 
the  place  was  out  of  the  manor.  And  he  said  he  would  not  put.it  u^ 
the  defendant  to  prove  that  the  place  was  within  the  manor,  (tliough  pressed 
by  the  DlaiutifTs  coimsel  so  to  do,)  fur  that  he  would  not  in  such  an  ict^^ 
try  the  uoundaries  of  the  manor.  . 

Blunt  V.  Grimes,  Salisbury  Spring  Assises,  1789.  This  was  an  sction  Jt 
debt  brought  for  penalties  under  the  Game  Laws.  The  killing  bsing  provea> 
it  appeared  that  the  defendant  was  gaoie-keeper  to  Lord  Shattesbury*  andtbat 
Lord  Shaftesbury  was  owner  of  the  lands  where  the  game  had  been  ^^^^yZ, 
Bond  on  his  behalf,  opened  a  case  of  title  to  the  manor  in  Lord  S.  and  d^ 
rived  it  through  several  ancient  deeds  as  far  back  as  the  reign  of  Queen  £li2>' 
beth.  Besides  which  he  offered  to  shew  a  seisin  in  fact  of  Lord  S.  and  hisajQ* 
ceitors,  by  repeated  acts  of  ownership,  and  exeirise  of  m^nerial  rigbts>b^ 
felling  timber  vn  the  wastes,  &c.  as  far  as  the  oldest  witnesses  could  itniei^ 
ber,  which  would  be  sufficient  in  this  case. — Morris^  for  the  plaintiff,  interrupt* 
^m,  by  saying,  that  he  knew  of  no  distinction  intended  to  be  taken  be'*j2 
the  evidence  in  this  case  and  any  other.    That  this  action  bad  been  agrew 
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to  h€  brought  between  the  parties  e^iorewly  to  try  the  right  to  the  manor  ia 
question ;  that  they  were  aware  that  Lord  S.  had  exercised  acts  ot  ownership, 
vrhich  was  the  ver^  thing  complained  of;  and  that  the  plaintiff  was  ready  to 
prove  by  ancient  writings  and  records,  that  the  plaintiff  was  lord  of  the  manor. 
— Buller,  J.  obberved  that  it  was  not  competent  to  the  parties  to  enter  into 
any  such  agreement ;  nor  should  he  give  his  assent  to  it.  He  was  clearly  of 
opiuioa  that  this  was  a  very  improper  mode  of  trying  the  ancient  right  to  the 
manor.  For  he  should  hold  that  if  the  defendant  proved  only  a  colourable 
title  in  Lord  S.  as  lord  of  the  manor,  and  the  exercise  of  those  manerial  rights 
m  facf ,  which  had  been  opened,  that  would  be  a  sufficient  defence  against  the 
penalties  of  the  act,  and  he  should  direct  the  Jury  to  find  for  the  defendant.— 
.Whsreupon,  by  agreement,  the  record  was  withdrawn. 


Calcrafi  v.  Gibbs.     5  Term  Rep.  p,  19.  A.  D.  1798, 

This  cause,  ^hich  was  an  action  of  debt  for  a  penalty  it  is  no  de- 
under  the  Game  Laws,  went  down  to  trial  a  second  time  ?°^®  to  debt 

'  for  penalties 

according  to  the  rule  made  by  the  Court  for  that  purpose,  on  the  Game 

(ante,  1243. 4  Term  Ilep.  681 .)  when  it  was  further  proved  d^fendint^^'' 
by  the  defendant,  as  the  servant  of  Mr.  Roebuck,  un*  acted  bona 
der  ivhose  directions  he  acted,  though  without  any  in-deeper  of  th« 
denmity  from  him,  that  when  Roebuck  purchased  the  ™5P?J'  *P 
estate  of  the  plaintiff  in  1788,  it  was  agreed  that  thcoffencewas 
fonner  should  have   the  deputation  of  the  manor  of  ^^'?"™'"^^» 

'^  under  a  de- 

Northfleet^  of  which   the  plaintiff  was  lord,  and  inputationfrom 
which  the  estate  purchased  was  situated.     That  the  Ja8t*jP|^^^" 
certificate  which  had  been  granted  to  any  one  as  game- right  to  ap- 
keeper  to  the  plaintiff  for  this  manor  was  in  the  sameLme-keepery 

year  of  1788.     That  in  1790  and  1791  certificates  had  "^ere  being  ' 
;  ,         -       .   -     -  ,  ^     m*     "o  ground 

beea  granted  to  the  defendant  as  game-keeper  to  Mr.  for  the  claim. 

Roebuck  for  this  manor ;  and  as  such  game-keeper,  and  ^  "®J^  ^"*^ 

may  ue 

by  the  particular  orders  of  Roebuck,  he  had  continued  granted  after 
to  shoot  there  after  having  been  warned  by  the  plaintiff  jg5.^JJ|j^^^''jj^ 
to  desist.      Mr.  Sergeant  Runnington^  who  tried  the  apenal  action 
cause  at  the  last  Kent  assizes,  directed  the  Jury,  that  ifiiaveVen^ 
thev  were  satisfied  that  the  defendant  had  acted  bona  misdirected 

•^  ...  in  point  of 

fide  as  Roebuck's  game-keeper,  under  his  direction,  and  law. 
jgncnrant  of  the  nature  and  extent  of  his  cluim  to  sport 
over  the  manor  in  question,  they  should  find  a  verdict 
for  him,  on  the  ground  that  this  was  not  a  proper  form 
of  action  for  trying  disputed  claims.    On  this  the  Jury 
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A.  D.  irpt,  fimnd  for  the  defendant.  Shepherd  obtained  a  ruleta 
Kinnersleyv.fihew  oause  wbj  tbere  should  not  be  a  new  trial,  on 
^!"P*-'^^"to'' account  of  a  misdirection  in  point  of  law;  for  that  if 
the  right  were  clear,  and  there  were  no  colour  for  a  dis- 
pute about  the  title  to  the  manor,  it  was  perfectly  im- 
material from  what  motive  the  defendant  had  acted.-* 
Sondy  Sergt.  now  shewed  cause ;  insisting  that  the 
agreement  between  Roebuck  and  Calcraft  was  a  sni- 
cient  ground  of  claim  at  least  to  defeat  this  mode  of 
procedure.  That  the  Game  Laws  were  passed  against 
poachers,  persons  wilfully  encroaching  on  the  property 
of  others ;  not  against  such  as  really  belieyed  thej 
were  only  acting  in  the  assertion  of  a  right,  however 
well  or  ill  founded  that  might  afterwards  prove.  That 
such  was  the  situation  of  the  defendant ;  and  that  he 
having  obtained  a  verdict  under  that  impression,  the 
Court  would  not  set  it  aside  in  the  case  of  a  penal  ac- 
tion so  circumstanced  as  the  present. — ^Lord  Ken^ 
Ch.  J.  If  this  case  had  been  properly  left  to  the  Joiy, 
and  they  had  eren  drawn  a  wrong  conclusion,  vc 
should  not  have  been  disposed  to  grant  a  new  trial  ia 
such  an  action  as  the  present.  But  where  there  is  any 
ground  of  objection  to  the  law  delivered  by  the  Jodge, 
on  which  the  verdict  has  proceeded,  if  such  objection 
be  well  founded,  it  is  immaterial  what  the  nature  of  the 
cause  is.  The  application  for  a  new  trial  is  a  direct  ap- 
peal to  the  justice  and  laws  of  the  country,  and  cannot 
be  tried  and  disposed  of  by  any  other  rule.  The  Court 
before  declared,  as  they  now  do  again,  that  where  a 
party  has  even  a  colourable  title  only  to  a  manor,  a  pe- 
nal action  is  not  a  mode  of  proceeding  by  which  tliey 
will  investigate  it.  But  here  nothing  of  the  sort  is  evcfl 
pretended ;  for  it  is  admitted  on  the  part  of  the  defend- 
ant that  the  plaintiff  was  the  lord  of  the  manor.  But 
it  is  insisted  that  he  promised  the  deputation  of  it  to 
Mr.  Roebuck  at  the  time  of  the  purchase  of  the  estate, 
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miller  whom  the  defendant  acted.    Now  that  decides  a.d'.  i79g. 
the  question  at  once;  for  a  man  cannot  convey  to  an- 
other the  power  of  appointing  a  game-ke^per  without  a 
oonveyance  also  of  the  manor  itself.    Such  a  power  is 
a  mere  emanation  of  the  manor,  and  inseparable  from 
it*     It  is  a  mere  shadow,  accompanying  the  substance. 
But  it  has  been  said  further  that  the  defendant  acted 
bona  fide,  and  theref(»re  had  not  incurred  the  penalty  of 
the  statute.     The  servant  indeed  chose  to  trust  to  what 
his    master  told   him  upon  the  subject;    but  as  the 
master  had  no  right  to  the  manor,  or  even  colour  of 
title^  it  is  no  justification  to  the  servant.    I  am  therefore 
of  opinion  that  the  directions  given  at  the  trial  cannot 
be  supported,  and  consequently  that  there  must  be  a 
new  trial. — Grose^  J.     (aj  All  that  the  Courts  have  (a)  Abs,  Bul- 
hitherto  said  upon  this  subject  is,  that  if  there  be  a  fair  ^^* 
colourable  title  in  tlie  party,  they  will  not  suffer  it  to  be 
tried  in  this  form  of  action*    But  were  we  to  go  fur- 
ther, and  declare  that,  because  a  defendant  acted  bona 
fide,  it  was  a  sufficient  excuse  in  this  action,  it  would 
operate  almost  as  a  total  repeal  of  the  statutes  inflicting 
these   penalties.      Therefore,   whether  the    defendant 
acted  bona  fide  or  not,  if  he  had  no  colour  of  title,  it 
could  never  be  a  proper  consideration  to  be  left  to  the 
jury,  and  the  verdict  which  proceeded  on  such  misdi« 
xection,  in  point  of  law,  must  in  consequence  be  set 
aside.     Rule  absolute. 


Molton  V.  Cheeseley.     1  Espinasse*s  Rep.  p.  123.       A.  D.  i788. 
This  was  an  action  of  debt  (a)  brought  to  recover  ^^  lo  East. 

.  ,  21.  In  an  ac- 

from  the  defendant  two  penalties  of  51.  each,  under  the  tion  of  debt 
Statute  5  Ann.  14.     The  first  was  for  having  a  pheasant  p^^^^^^^.^^'^^^ 
in  his  possession,  he  not  being  a  person  qualified  by  theder  the  Game 

Laws,  the 

(a)  By  Stat  8  Geo.  1.  19.  "  Where  any  iterson  shall  be  liable  to  any  pe- 
nalty under  the  Game  Laws,  by  conviction  before  a  justice  of  peace,  it  shall 
be  lawful  for  any  persen  either  to  proceed  to  recover  the  said  penalty  by  infor- 
inatioD  before  a  justice,  or  to  sue  for  the  same  by  actioa  of  deot.*' 

[Sm] 
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A.  D,  1788..  laws  of  (he  realm  to  kill  gaitoe.    The  seooMi  wss  lAdei 

plaintiti  can  another  clause  of  the  same  statute,  for  keepiitf  a  dor 
recover  but  7  r  -o        o 

one  penalty  for  killing  and  destroying  the  game,  which  uiflioUape> 
wi^sutute^'^J^  of  5/.  on  the  offender.  When  the  case  wis 
Qu.Vid.  opened,  Mr.  Justice  Butler  ruled,  that  the  pUstiff 
liken  3*T.  H.^^^'^  S^  ^^  ^"^  penalty  only ;  for  that  both  being  dl- 
'.09.  cent,     fences  in  the  same  act  of  parliament  for  which  pcniltb 

should  It  not 

be  thetwope-are  given,  that  the  plaintiff  can  recover  bat  one  penuty 

nalnes  can-  ^^^^^  ^i^^  ^^^  statute.  The  case  then  proved  on  Ik 
not  be  reco-  «^ 

vercd  where  part  of  the  plaintiff  wa«,  that  a  pheasant  bad  beeD 
arebofcca>i"«<J  by  accident  by  the  defendant's  dog,  huttktthc 
siooed  by  thehad  carried  it  away.  BuUeVy  Justice,  said,  that  if  it 
the  defend*  ^^ppcared  that  the  bird  was  killed  by  accident,  tbatthit 
ant,  the        ^{|g  no  offence,  but  that  in  such  case  it  should  be  feft 

Pncasant 

iiaving  been  where  it  was  killed  ;  for  if  it  was  taken  away,  it  sub- 
SlSinShisJ^^  the  party  to  the  penalty  for  having  game  in  bis 
possession  by pmsession.  The  plaintiff  therefore  recovered  onep^ 
kiiSilg  "««t7  <^  5/.  for  thU  offence. 

to  kill  game,  fur  «  htch  reason  perhaps  it  was  that  the  facts  of  keeping  the  dog 
and  having  the  pheasant  in  lus  possession  were  not  suiEciently  distinct  to  eo* 
title  to  two  penalties. 

If  a  person  not  qualified  to  kill  pme,  kills  a  pheasant  or  other  g^une  b;  m- 
cidenti  he  cannot  take  it  away,  or  ue  is  subject  to  the  penalty. 

A.  D.  1795.         The  King  t>,  T.  DcFoit.    6  7"erm  Itep.p.  177. 

Proof  that  the  This  was  a  conviction  on  the  Statute  5  Ann.  c.  14. 
deteiidant  -    y.     ,        .  ,      .  .     ^ 

**  did  keep     8.  4.  for  keeping  and  using  a  gun  for  tlic  destrnction  « 

to  kiiunir"  S*"*^'  ^*  appeared  on  the  conviction,  that  on,  ftc.  at, 
destroy  the  &c.  *'  one  credible  witness,  to  wit,  Reginald  I^n^a^ 
SSnt  evi*"  ^^  Hadsor  aforesaid  (where  the  offence  was  committed,) 
dencc  to  sup-  upon  his  oath.  &c.  in  the  presence  of  the  defendant, 
viction  on  the  deposed,  &c.  that  the  aforesaid  T.  Davis  on,  &c.  at, 
thX^^h!^*'  &c.  not  then,  to  wit,  on,  &c.  having  lands  and  tene- 
witness  had    ments,  nor  any  other  estate  of  inheritance  in  his  own  or 

bilieW^^ifr  ^''  '''**''^  "*^^*'  ""^  ^^^  ^'"^  y^^'y  ™'"^  ""^  ^^'  ^ 
^  that  the  '  ann.  &c.  did  keep  and  use  a  certain  enguie  called  a 

h'y^th^  j!'^'^  g«n J  wi^h  intent  to  kill  and  destroy  the  game ;  and  thai 
fendant,  who  he  (the  witness)  was -satisfied  that  the  said  T.  Darisdid 
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keefl  and  use  the  isajid  gun  for  tlie  purpose  aforesaid,  a.  d.  t795, 
from  the  drcumstance  of  his  hearing  a  gun  go  off,  and  ^^^  ^v^ii^ipg 
obserring  that  it  was  fired  by  the  said  T.  Davit,  who  of  grounS^S^ 
was  then  walking  about  a  piece  of  arroand  in  the  parish  '^*  '^'^  ?^*^ 

*»TTj  i^.i        .,•  apparent  m- 

or  Hadsor  aforesaid,  wilh  that  apparent  intent,  &c."  tent."   if 
Ertkine  and  Lane  took  two  objections  to  the  conric.  ^^l\Zn^  *"^ 
tion  ;  Jsly  That  Pyndar,  on  whose  evidence  alone  the  tending  to 
conriction  was  founded,  was  an  incompetent  witness,  fence  over  ' 
because  he  was  an  inhabitant  of  the  parish  of  Hadsor,  ^.^><^^  ^  f^»- 
where  the  oience  was  committed,  and  to  which  parish  a  summary 
part  of  the  penalty  was  given.    Sdly.  But  even  if  hej^'^i.^^^^^^^ 
were  a  competent  witness,  ttie  evidence  given  was  not  tion,  this 
sufficient  to  support  the  conviction.     The  evidence  is  Jdge^?^^^^^^ 
that  the  defendant  '^  did  keep  and  use  a  certain  engine  <legree  of  it, 
called  a  gun,  with  intent  to  kill  and  destroy  the  game."  the  determi- 
If  this  had  been  a  dog  or  snare,  this  evidence  perhaps  "***?"  ^*  ^^ 
would  have  been  sufficient:    but  the  defendant  may  upon  thatevi. 
have  kept  and  used  a  gun  for  a  variety  of  purposes  be-  sut^r  g^  s 
sides  that  of  killing  game.    Keeping  or  using  a  gun  is  c.  S9.  parisb- 
not  of  itself  an  ofience  within  the  act.    H.  v.  Gardiner  J^^"  compc- 
(a) :  it  must  be  kept  or  used  with  an  intent  to  kill  tent  witness- 
game;  and  though  the  witness  has  undertaken  to  swear  tions,  where' 

to  the  defendant's  intention,  that  is  not  sufficient,  if  the  ^^  P«n«*ty  is 

'  given  to  the 

reason  on  which  his  oath  is  founded  do  not  warrant  parish^  unless 

such  a  conclusion ;  now  the  only  reason  assigned  by  the  I^sj^^m 
witness  is,  that  the  defendant  fired  a  gun,  and  ^<  walked  and  s  Stra. 
about  a  piece  of  ground  with  that  apparent  intent.'' 
But  it  is  not  even  hinted  that  the  gun  was  fired  at 
game ;  and  the  apparent  intent  to  kill  game  cannot  be 
cxiUected  from  the  mere  circumstance  of  a  person  car*- 
ryiag  a  gun. — ^Lord  Kenyan^  Ch.  J.  (stopping  Bower 
contra).  The  first  objection  is  answered  by  the  Statute 
S7  Geo.  3.  c.  ^.  which  was  passed  to  prevent  difficul- 
ties of  this  kind,  and  to  enable  inhabitants  and  parish* 
ioners  to  give  oyidence  in  prosecutions  where  the  penal- 
ty is  givm  to  the  parish,  provided  the  penalty  do  not 

[Sm2] 
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A.  P.  1795.  exceed  20/.     With  regaid  to  the  other  objection,  hm 

"was  evidence  tending  to  prove  the  offence.    That  being 

the  case,  vre  have  no  authority  to  examine  further,  and 

ee  whether  the  conclusion  drawn  by  the  magistrate  be 

or  be  not  inevitable  conclusion  from  the  evidence.  It 

is  sufficient  in  convictions,  if  there  were  such  evidence 

before  the  magistrate  as  in  an  action  would  be  sufficient 

to  be  left  to  a  jury :  here  we  cannot  say  that  there  nas 

no  evidence  of  the  fact  for  the  consideration  of  the  ma* 

gistrate.     In  the  Case  of  H.  v.  Gardiner,  the  defendant 

was  only  chaiged  ^^  with  having  and  keeping  a  gun, 

being  an  engine  for  destroying  game." — Grose  J.  in 

r«)«T.R.  18. the  case  of  R.  v.  Thompson  (a),  the  evidence  vastiat 
the  defendant  '^  did  keep  and  use  a  gun  to  kill  and  d^ 
stioy  the  game,"  which  the  Court  decided  to  be  suffi- 
cient evidence.  I  did  not  agree  to  the  determination  at 
first :  but  the  Court  thought  we  should  overtam  all 
former  precedents  if  we  did  not  support  the  con?ictioB, 
and  on  that  ground  I  afterwards  concurred  m 
with  the  rest  of  the  Court.     Conviction  affirmed. 

A.  P.  1704.     Lacon  et  oT  *o.  Hooper  et  oT.     I  Esp.  Rep,  p.  ^* 
CoDstnio-  '^^^  plaintifis  in  this  action  were  the  joint-owneiso^ 

lions  upon     ^ji^  ghjp  Trelawney,  a  vessel  employed  in  thesoutbem 

several  parts     -.T.  m.      ,         •■ 

of  the  Sta-  whale  fishery.  The  defendants  were  the  commissionen 
^*^*jj|^J^g^-of  the  customs :  this  action  vras  brought  for  the  por- 
regulating  pose  of  ascertaining  the  plaintiffs  claim  ijo  certain  boon* 
Whale"Fi8hei^'^®  given  for  the  encouragement  of  that  fishery.  By 
ry.  Stat.  26  Geo.  3.  and  28  Geo.  3.  two  statutes  by  vhicli 

the  trade  to  the  South-seas,  for  the  whale  fishery  is  re- 
gulated, a  bounty  of  700/.  is  given  ijo  the  fiist  *^ 
ships  with  the  greatest  quantity  of  oil  and  head  matter 
that  should  arrive  in  England.  These  ships  in  oricrto 
entitle  them  to  the  bounty,  are,  by  the  act  of  parlia- 
ment, to  sail  within  the  first  of  January  and  the  fint 
of  November,  and  to  be  out  on  their  respective  rojag* 
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not  less  than  fourteen  months  nor  more  than  twentj-  A.  D.  17M, 
eight;  and  to  return  before  the  thirty-first  of  Decem- 
ber :  they  are  to  carry  out  an  apprentice  for  every  fifty 
tons,  and  back  again,  unless  it  shall  appear  that  the  ap- 
prentice either  died  or  deserted ;  and  tiie  yessel  must  be 
registered  under  Lord  Hawkesbury's  Act.     These  mat- 
ters are  to  be  verified  by  afiidaviis  of  the  master,  mate, 
and  two  of  the  mariners :  pursuing  these  regulations, 
and  obtaining  a  certificate  from  the  commissioners  of 
the  customs,  to  the  collector  of  the  port  to  which  the 
vessel  belongs,  they  are  entitled  to  receive  the  bounty. 
This  was  claimed  by  the  plaintlfis,  and  by  another  ship 
making  the  same  claim :  the  commissioners  of  the  cus- 
toms were  only  stake-holders,  and  of  course  nominal 
defendants  only  in  this  action.    The  facts  of  the  case 
were,  that  the  ship  Trelawney  sailed  from  Yarmouth 
on  the  29th  October-1789,  and  returned  from  her  voy- 
age  in  December  1790,  on  the  S7th  of  which  month  she 
arrived  in  Carton  Bay,  a  small  port  in  Norfolk,  and  on 
the  29th  arrived  at  Yarmouth.     The  first  question  arose 
upon  the  clause  in  the  act  of  parliament,  requiring  the 
vessel  to  be  out  not  less  than  14  months. — Erskine  of  where  the 
counsel  for  the  plaintiffs  contended,  that  the  vessel  had  ^^^^g^^lJ^ 
been  out  the  time  required  by  the  act  of  parliament,  ship  to  be  ab- 
He  insisted  that  her  coming  to  Carton  Bay  could  not  bej^^^^^s  ^^is 
deemed  the  completion  of  her  voyage,  it  being  merely  means  lunar, 
the  touching  at  a  port,  where  no  duties  were  ever  taken,  months. 
on  her  return  to  the  port  of  Yarmouth,  from  whence 
she  bad  sailed,  which  she  reached  on  the  S9th  of  De- 
cember, and  which  from  the  29th  of  Octolier  of  the 
preceding  year,  made  exactly  fourteen  months. — But 
even  should  it  be  held,  that  the  vessel's  arrival  at  Car- 
ton Bay,  on  the  S7th  of  December,  should  be  deemed 
her  return  to  England,  which  would  be  two  days  short 
of  the  computation  of  fourteen  calendar  months,  he 
contended,  that  the  vessel  was  entitled  to  the  bounty, 
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A.  D.  17M« 


Where  the 
statute  re* 
Guired  that 
tne  vessel 
should  carry 
out  an  ap- 
prentice for 
every  50  tons, 
and  that  it 
shall  be  veri- 


inasmach  as  the  act  of  parliament  had  used  the  word 
<^  months,**    generally,    and    thb  must    mean   hoar 
months,  by  which  computation  the  Ycssel  would  hm 
been  out  five  weeks  above  the  fourteen  months  required 
bj  the  act. — The  Attorney  General  (Sir  John  Scot)^  on 
the  other  side  contended,  that  the  ship's  arrival  at  Car* 
ton  Bay  should  be  deemed  an  arrival  in  Englaad, 
though  no  duties  were  in   fact  collected  there,  as  it 
was  within  the  exchequer  survey  of  the  port  of  Yar* 
mouth,  and  >vas  therefore  to  be  considered  as  a  member 
of  it — ^To  this  Lord  Kenyan  assented. — As  to  the  tine, 
the  Attorney  General  contended,  that  at  the  cnsfeoa* 
house,  in  all  cases  of  bounties  or  such  like  limilatm 
as  to  time,  the  uniform  and  established  rule  adoptoi 
there  was  to  construe  <^  months,"  as  calendar,  and  sot 
lunar  months.-— Lord  Kenyan  said,  that  the  ideas  of 
the  oflSoers  of  the  customs  were  not  to  relate  the 
Courts  of  Westminster-hall,  in  the  construction  of  ads 
of  parliament :  that  in  the  present  case  the  legisiatuie 
had  used  the  word  "  months"  generally.    That  in  the 
uniform  legal  construction,  a  month  so  generally  d^ 
scribed  was  a  lunar  month,  unless  the  context  reqnired 
a  different  construction,  and  he  therefore  was  of  opi- 
nion, in  the  present  instance,  that  the  ship  had  con* 
formed  to  the  act  of  parliament,  and  had  been  out  on 
on  her  voyage  the  legal  time  required  by  it.— The  At' 
torney  General  then  adverted  to  other  parts  of  tbe  act 
of  parliament,  imposing  particular  regulations  and  iv^ 
strictions  on  the  vessels,  going  on  thb  trade,  withoat 
such  vessels  were  entitled  to  receive  the  bounty.   One 
of  these  is,  "  that  every  vessel  so  engaging  in  such 
trade  shall  take  on  board  for  the  said  voyage  one  ap- 
prentice for  every  fifty  tons  burthen,  and  that  &icb  ap- 
prentice so  taken,  at  the  fitting,  clearing,  and  sailing  of 
the  said  ship  was  on  board,  and  so  continued  duriog 
the  voyage,  unless  such  apprentice  should  die  or  desert 
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Clie  ship,  which  should  be  verified  by  the  oaths  of  the  A*  D.  1794. 
master,  mate,  aod  two  of  the  mariners."    The  evidence  ^  ^>  *"'^*" 

vii,  the 

to  this  was,  the  muster«roIlsof  the  vessel,  at  the  time  of  muster-roll 
clearing  of  the  said  vessel,  and  at  her  return  to  Yarmouth ;  the  accent 
in  these  muster-rolls  the  names  of  five  apprentices  ap-  of  such  ap- 
peared, the  ship  carrying  295  tons  at  the  time  of  her  fhrsatung' 
clearing,  and  at  her  return  one  was  marked  "  dead,'*  »»<>  return  of 
another  ^^  deserted ;''  these  muster-rolls  were  verified  sworn  to  ki 
bjr  the  affidavits  of  the  roaster,  mate,  and  two  of  the  ma-  ^'"Jf^^^^  « 
riners.    The  counsel  for  the  defendants  objected  to  this 
evidence,  on  the  ground  that  tbeaffidavit  was  informal,  and 
also  did  not  sul)6(antially  satisfy  the  directions  of  the  sta- 
tute. They  contended  that  the  woids  of  the  statute  ought 
to  have  been  followed,  stating  that  the  facts  as  to  the  num- 
ber of  apprentices,  their  sailing,  and  continuing  on  board 
daring  the  voyage,  and  their  death  or  desertion,  if  such 
happened  ;  but  that  even  was  the  affidavit  in  question 
Bufficient  in  point  of  form,  it  did  not  satisfy  the  dire<;* 
tions  of  the  statute.    They  contended,  that  the  object 
of  the  act  beuig,  that  apprentices  should  go  the  voyage, 
it  was  material  to  see  that  they  had  done  so ;  that  the 
oath  should  therefore  state  their  sailing  and  continuing 
on  board  during  the  voyage,  whereas  the  oatli  here  was 
only  that,  at  the  time  of  clearing,  there  was  the  pro- 
per   number,  but  as  a  considerable   interval   might 
elapse  between  the  clearing  of  the  vessel,  and  her  sail- 
ing, and  the  statute  required  her  to  have  the  number  at 
the  time  of  her  sailing,  that  the  affidavit  was  substan- 
tially bad,  as  the  apprentices  might  have  died  or  de- 
serted between  the  clearing  and  the  sailing  of  the  ship. 
— Erakiney  for  the  plaintiff,  answered,  that  the  form  of 
the  affidavit  was  prepared  by  the  officer  of  the  customs 
at  the  port  from  whence  the  vessel  sailed,  and  where  slic 
arrived,  and  that  therefore  it  was  not  competent  for 
the  defendants  to  object  to  it,  for  an  informality  pro- 
ceeding from  one  of  their  own  officers*    As  to  the  sub- 
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A.  D.  1794.  stance,  ht  contended)  that  having  the  nnmber  of  ip* 
prentices  prescribed  bj  the  statute,  at  the  time  of  dear* 
ing,  was  sufficient,  and  that  the  muster-roUs,  as  yoified 
by  affidarit,  were  complete  evidence. — Lord  Ka^ 
said,  that  he  was  of  opinion  the  evidence  offered  was 
sufficient  to  satisfy  the  requisition  of  the  act  of  pailia- 
ment ;  that  the  oaths  which  had  been  made  in  this  caie 
were  such  as  the  statute  required,  and  established  (he 
truth  of  the  muster-rolk ;  and  as  the  one,  at  the  time  of 
clearing,  had  contained  the  names  of  five  apprenticxt, 
and  the  other,  at  the  ship's  return,  had  accounted  for  iht 
defect  of  two,  the  one  in  consequence  of  death,  the 
other  of  desertion,  that  it  was  therefore  a  fair  inference, 
that  the  vessel  had  carried  out  the  proper  number  of 
apprentices  on  the  voyage,  nor  should  they  presome 
that  the  death  or  desertion  of  the  i^prentioes  hap- 
pened between  the  time  of  the  ship's  clearing  and  oil- 
ing. His  Lordship  therefore  upon  that  head  ruled,  thit 
the  regulation  in  that  respect  prescribed  by  the  statnte 
had  been  conformed  to,  and  the  plaiotifis  entitled  to 
recover. — Erskine^  Mirtgayj  and  Alderson  for  the  {risin* 
tiffs. — ^The  Attorney  General,  Bearcraftj  Bower,  and 
Wood  for  the  defendants. 

A.  D.  1797.  The  King  v.  Looet.     7  Term  Hep.  p.  152. 

It  is  no  ob-  This  was  an  action  before  a  justice  of  the  peace  od 
Sma^on"  ^^^  ^^^  ^^^-  ^he  information  of  J.  Allgood  stated, 
on  thp  Game  that  the  defendant  on  the  5th  of  September  1790,  at, 

Laws  that  it 

is  not  qui  ^^*  ^*  ^^^  ^^^  ^^  ^^  ^  certain  dog  called  aaettiog- 
urn.   On  an  dog,  and  also  a  certain  engine  called  a  if  un,  to  kill  and 

loionnation     ••.f  ii 

charging  the  destroy  the  game,  against  the  form  of  the  itatote^ 
ilSrSpiog*^- '"  without  praying  that  he  might  have  amoietjof 
and  using  a   the  forfeiture,  or  saying  for  whom  he  sued.    It/iir^ 

fjinoiSr^PP^**^^  ^«  ^^^  conviction  that  on  the  16th  of  Sep. 
same  day,  he  tember  the  defendant  appeared  in  person  and  pleaded 
wnJicted  in  «<>*  guilty ;  and  that  on  the  said  16th  of  S^cmber 
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a  credible  witness,  &c.  swore  tliattbe  defendant  on  the  A.D.  I79r. 
5th  of  September,  at,  &c.  "did  keep  and  use  a  cer-j"^^^^^!^^- 
tain  dog^  caUed  a  setting-dog,  and  also  a  certain  enginedence  be 
called  a  gun,  to  kill  and  destroy  the  game ;"  whereupon f^^"j^y[jj®j 
the  defendant  was   convicted;  and  he  was  adjudged thedefendant 
*^  for  his  offence  aforesaid  to  have  forfeited  51,  to  bepf^ded,  it 
distributed  as  the  statute  directs.*'    Law  and  Holroyd^^^^^  ^°' 
took  three  objections  to  the  conviction.     1st.  The  in-the  evidence 

formation  is  not  qui  tarn;  it  is  only  for  the  informer,?.**  ^^®"  j" 

ms  preseoce. 

and  not  for  the  parish.    2dly.  The  information  chargesA  magistrate 
the  defendant  with  two  offences,  "  keeping  and  using^n^J^jj^  *^'* 
a  clog,  and  also  keeping  and  using  a  gun,''  and  he  is^^^Dce  in  the 
only  convicted  of  one  "  for  his  offence  aforesaid. "and  not    ' 

Therefore  it  is  uncertain  of  which  he  is  convicted,  and  "®''?*3^  }^® 

result  of  iti 

he  could  not  plead  this  conviction  in  bar  to  any  action 
or  prosecution  commenced  against  him  for  either.     This 
is  not  like  a  charge  of  keeping  and  using  a  gun  on  the 
same  day,  which  is  only  one  offence;  it  is  for  keeping 
and  using  a  dog,  and  also  for  keeping  and  using  a 
gon ;  now  the  bare  keeping  of  a  dog  for  the  destruc- 
tion of  game  is  a  separate  offence,  and  using  a  gun  is 
another,  and  for  any  thing  that  appears  on  this  con  vie* 
ti<Hi  they  may  have  been  distinct  offences  in  this  in- 
-atance.     Sdly.  It  does  not  appear  that  the  evidence 
was  given  in  the  presence  of  the  defendant.    R.  v.  Vi- 
pent,  S  Burr.  1165.  and  R.  v.  Crowther,   1  TermR. 
126.     It  does  not  follow  that,  because  the  evidence  was 
given  on  the  same  day  when  the  defendant  pleaded,  be 
was  present  when  it  was  given. — Lord  Kenyan,  Ch.  J. 
stepping  Woody  who  was  to  have  argued  in  support  of 
the  omviction)   said  that  none  of  the  objections  are 
well  founded.    As  to  the  first ;  the  precedents  agree 
with  this  information  (a).     \V ith  regard  to  the  second ; 
the  defendant  is  only  charged  with  one  offence,  and 
therefore  could  only  be  convicted  of  one.    If  a  person 

(a)  Vid.  «  Hawk.  c.  26.  s.  30. 
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A.  T>.  i7or.  go  in  pnnuit  of  game  with  a  dog  and  gun  on  the  kum 
day,  he  can  only  be  conyicted  in  one  penaky.  On 
the  third  objection  perhaps  I  abould  have  had  great 
doubts,  if  this  were  res  Integra.  Bui  as  it  was  so  latdy 
decided  in  this  Court  in  R.  v.  Thompson  (a),  that  vb«e 
the  evidence  is  given  on  the  same  day  when  thed^ 
fendant  appeared,  it  will  be  intended  that  the  endesoe 
was  given  in  his  presence,  and  as  that  precedent  maj 
have  guided  the  magistrates  on  similar  occasioDEsinoe, 
I  am  inclined  to  support  this  conviction.  Per  Garian. 
Conviction  affirmed  (&). 

(/i;2T.  R.  18. 

(b)  A  criminal  information  was  moved  for  against  Mr.  Tweedale  the  msgis' 
trale,  who  made  the  conviction,  for  not  stating  all  the  evidence  given.  In  facts 
good  deal  of  evidence  ^vas  ^iven  on  behalf  of  the  defendant  to  shew  that  be 
was  game>keeper  of  a  certain  manor,  which  the  magistrate  thought  iosufficieut 
for  the  purpose,  and  convicted  the  defendant,  only  stating  in  the  convictioo,  io 
the  language  of  the  act  of  parliament,  that  "  on,  &c.  the  defendant  did  keep 
and  use,  &c.''  without  stating  the  particulars  of  the  evidence,  and  wholly  omit- 
ting the  evidence  ziven  for  the  defendant.  But  the  Court,  after  hearing  the  affi- 
davits on  both  sides,  being  of  opinion  that  the  magistrate  had  not  acted  c» 
ruptly,  but  mieht  have  been  misled  by  the  precedent  in  R.  ▼.  Thompson,  di^ 
charged  the  role ;  expressing  in  strong  terms  that  they  thought  it  the  dutj  of 
magistrates  in  all  cases  to  state  the  whole  of  the  evidence^  and  not  merely  (he 
result  of  it. 

The  King  v.  Harris.      7  Term  Rep.  p.  238. 
If  a  convic-       This  was  a  conviction  on  the  Stat.  1  Jac  1.  c.  87.  Ar 
state  an  adju-  killing  two  hares  with  a  gun.    The  conviction,  sto 
dication,  it    getting  forth  the  information,  summons,  plea«  snd  tk 

cannot  be  ^^  '  >r*'-»^ 

supported,  evidence,  oHicluded  thus,  <<  Whereupon  all  and  sm- 
mSrae^^  gular  the  premises  being  seen  and  fWly  undeistood,  Ac 
be  or  be  it  appears  to  us  the  said  Justices  that  the  said  J*i«Hsr« 
statute!  Whe-  ™  ^  g"ilty  of  the  offence  charged  upon  him  in  and  bj 
therthe  statthe  said  information;  and  theieupon  it  is  conadcred 
27.  be  re- '  ^^  adjudged  by  us  the  said  Justices  that  the  ssid  J.  A. 
ste/«9  &  35***"™  be  convicted,  and  he  is  het^by  convicted  by  m 
Car. «.  c.  25.  ?  the  said  Justices  by  the  testimony  of,  Ssc.  of  the  ofencc 
^"'  charged  upon  him  in  and  by  the  said  infermstion,  ac- 

cording to  the  form  of  the  statute  in  such  case  made  and 
provided."    By  the  Statute  1  Jac.  I.  c.  27.  s.  2.  iti«en- 
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ftcted  that  every  person  irbo  shall  shoot  at,  kill  or  de*  A.  D>  n97. 
stroy  with  any  gun,  Sec.  any  hare,  &c.  (the  same  being 
proved,  &c.  before  two  Justices,  &c.)  shall  be  by  the 
said  Justices  committed  to  the  common  gaol  of  the  said 
county,  &c.  for  three  months,  unless  the  ofiender  forth- 
with upon  conviction  pay  to  the  church-wardens  of  the 
parish  where  the  offence  is  committed,  or  the  party  ap- 
prehended, to  the  use  of  the  poor  of  the  said  parish 
the  sum  of  SOf .  for  every  hare,  &c. — Erskincy  on  be- 
half of  the  defendant,  proposed  to  take  several  objec- 
tions ;  1st.  That  tiie  Stat.  1  Jac.  1.  c.  27*  was  in  this 
respect  virtually  repealed  by  the  Stat.  SS  and  23  Car.  2. 
c.  25.  On  a  question  being  then  put  by  the  Court, 
Whether  the  conviction  were  not  informal  for  want  of 
an  adj  ndication.*— 6rarroa^,  who  was  to  have  argued  in 
support  of  the  conviction,  admitted  that  this  objection 
was  decisive  ;  on  which — Lord  Kenyon^  Ch.  J.  said, 
Without  agitating  the  question  respecting  the  repeal  of 
the  Statute  of  James,  which  need  not  be  discussed  in 
this  case,  1  am  clearly  of  opinion  that  the  conviction 
cannot  be  supported  for  want  of  an  adjudication.  Be- 
fore the  Case  of  R*  v.  yipont(a)  there  had  been  deter- 
minations both  ways ;  but  in  that  case  it  was  clearly 
settled  that  this  was  a  fatal  objection.  I  have  rather  a 
fidler  maanscript  of  that  case  than  is  to  be  found  in 
burrow's  Reports ;  and  according  to  that,  Wilmoty  J. 
said  ^<  The  other  objection,  for  want  of  an  adjudica- 
tioD|  18  still  more  material.  A  conviction  is  in  the  na- 
ture of  a  verdict  and  judgment,  and  therefore  it  roust  be 
precise  and  certain.  And  notwithstanding  some  old 
CMes  in  Salkeld  {b)  and  in  other  books  to  the  contrary, 
I  take  it  that  the  judgment  is  an  essential  point  in  every 
Gonvicti^m,  let  the  punishment  be  fixed  or  not.  And 
so  it  was  held  in  R.  v.  HawkesfcJ  on  a  conviotion  for 

(a)  3  Burr.  1163. 

(A)  Vid.  R.  V.  Chandler,  Salk.  378. 

(c)  Vid.  %  Str.  858. 
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A.  D.  1797.  deer-stealing,  though  the  penalty  there  was  fixed  at  SO/, 
certain ;  and  in  that  case  Mr.  Fazakerlj  cited  two  cases 
to  the  same  eflect.  This  matter  also  came  before  the 
Court  ill  Tr.  9  Geo.  1.  on  a  conviction  on  the  Stat.  1 
Geo.  1.  c.  48..;  and  there  the  conyiction  was  onlj  ideo 
consideratum  est  quod  convictus  est,  &c.  and  though 
that  point  was  not  there  decided,  it  appears  to  have 
been  the  sense  of  the  Court  that  the  conviction  was  bad 
for  that  reason.  That  case  is  reported  in  modem  cases 
in  law  and  equitj(a)  :  but  it  is  totally  mistaken  there, 
as  indeed  are  nine  cases  out  often  in  that  book.**  There- 
fore, without  considering  the  other  point  concerning  the 
virtual  repeal  of  the  Statute  of  James,  which  1  desire  to 
leave  untouched,  I  am  clearly  of  opinion  that  this  con- 
viction cannot  be  supported  for  want  of  an  adjudication, 
— Per  Curiam.     Conviction  quashed  (b). 

(<)  Vid.  K.  ▼.  Ashton,  8  Mud.  175. 

(6)  Another  conviction  against  the  same  defendant  was  also  quashed  for  the 
same  objection.  See  also  U.  v.  A.  Hall,  Cowp.  60;  aad  R.  v.  Dmipsey,  2  T.  £. 
96. 

A.  D.  1797.         The  King  v.  Bellamy.    3  Anstr.  Hep.  p.  898. 
On  an  appeal     The  defendant  was  convicted,  under  the  13  Geo.  3. 
viction  for     ^*  ^*  ^o'  killing  game.    He  appealed,  and  entered  into 
killing  same, |^^0Og|ii2ance  with  two  securities,  conditioned  to  try  the, 
caa  the       appeal,  and,  in  case  of  affirmance,  to  pay  the  penalty 
^^^^  or  forfeiture  of  SOI.  together  with  such  costs  as  should 

sions  mav  ^ 

either  order  be  awarded.  At  the  quarter  sessions  the  conviction  was 
the  penalty,  tt^nned,  and  the  defendant  ordered  to  pay  the  penalty 
or  imprison-  and  costs.  This  he  was  unable  to  pay,  and  was  taken 
cognixance  oi  ^^  custody,  and  detained  two  days,  but  brought  up 

taken  ^<^r  tr  .***'"  *^*^'®  **"®  ^"^  ^^^®  sessions,  aad  discharged,  the 
ingtheap-    Court  not  considering  themselves  entitled  to  confine 

mgihet^nt[i'^^*~^^^  moved  to  discharge  the  recognizance  of  the 
ty  with  costSySecurities  (which  had  been  estreated,)  on  two  grounds; 
is  bad.  *"** — ^^^  informality  of  the  condition  of  it,  and  the  salis- 
An  order  of  faction  of  the  sentence  by  imprisonment.    The  13  Geo. 

J5 
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3.  c.  80.  s.  4.  directs  a  recognizance,  conditioned  that  A.  D.  179/. 

the  defendant  "  shall  abide  the  order  of,  and  pay  such  ^h«J"»"c«» 

*^  •'  to  keep  in 

costs  as  are  awarded  by,  the  Justices.'*     He  argned,  confinement 
that  the  condition  of  this  reco^izance,  to  pay  the  said  d|[r^K  their*' 
penalty,  and  the  costs  awarded,  was  a  material  vari*  sessions,  is 
ance,  as  the  order  of  the  Justices  might  not  be  the  pay-  IlJ^JntTiTcxe- 
ment  of  the  penalty,  but  imprisonment  or  distress.    He  c"tion  fo*"  this 
also  insisted,  that  as  the  Justices  might  imprison,  the  must  be  for 

confinement  must  be  understood  to  be  in  execution  of  f^**®?}^"*^'* 
.  if  at  all. 

that  authority,  and  a  satisfaction  of  the  condition  of 
the  recognizance. — Caldeccit^  on  the  other  side.  To  be 
a  satisfaction  of  the  conviction,  the  confinement  roust  be 
in 'pursuance  of  the  powers  invested  in  the  magistrates. 
But  even  if  the  Court  of  Quarter  Sessions  had  the 
power  of  imprisoning  at  all,  yet  it  can  only  be  a  power 
similar  to  that  of  the  Justice  from  whom  the  appeal  is 
made,  viz.  to  commit  for  three  months,  without  any 
discretion  to  shorten  the  time.  Then  a  confinement  for 
two  days  could  not  be  in  execution  finr  this  ofieiioe. 
But  the  Justices  have  no  power  to  imprison  at  all. 
The  original  order  of  the  Justice  must  always  be  mere- 
ly for  the  payment  of  the  penalty ;  and  the  only  order 
the  Justices  at  quarter  sessions  can  make,  is  to  affirm  or 
quash  that  order.  The  reason  of  allowing  the  Justice 
originally  io  distrain  on  non-payment,  and  to  imprison 
for  want  of  distress,  is  \/o  secure  some  punishment  of  the 
offender,  if  he  cannot  pay  the  penalty.  But  on  the  ap- 
peal, the  payment  of  the  penalty  is  secured  by  the  se- 
curity taken.  Accordingly,  no  such  power  is  given 
the  Justices  at  quarter  sessions  to  distrain  or  imprison 
for  non-payment ;  and  it  cannot  arise  by  implication. 
Then  a  recognizance  to  pay  the  penalty  is  the  same 
thing  in  efieet  as  a  recognizance  to  abide  the  order,  for 
that  is  the  only  order  that  can  be  made. — The  Court 
thought,  that  the  confinement  could  not  be  referred  to 
the  soitence  as  a  satisfiaiction  of  it,  not  being  in  puisu- 
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A,  D.  i79r.  ance  of  the  power  Tested  either  in  the  Jastice  ot  the 
Quarter  Sessions.  But  ihey  hekl  that,  bj  the  act,tlie 
alternative  was  given  to  the  Justices  either  to  direct 
payment,  or,  in  case  of  non-payment,  to  confine  the 
defendant  for  three  months.  The  recognizance  not  jmr* 
suing  the  act,  but  confining  the  condition  to  one  of  the 
alternatives,  is  bad.    The  order  was  granted. 

A.  D.  I79e.  Jones  v*  Perry  *    2  Espinasse*s  Hep.  p.  482. 

[In  an  action  on  the  case  for  keeping  a  mischieyom 
dog,  by  which  the  pkintiff  *s  child  was  bitten,  k* 
port  of  the  dog  having  been  before  bitten  by  a  mad 
dog  is  evidence  to  go  to  the  Jury  that  the  plaintiff 
knew  the  dog  was  mischievous  and  ought  to  be  con- 
fined, on  the  count  stating  that  fact,  pertieuhrij  if 
the  defendant,  by  tying  the  dog  up,  shewed  tone 
knowledge  or  suspicion  of  the  fieu^.J 
This  was  an  action  on  the  case.      The  dechntioii 
contained  three  counts ;  the  first,  for  keeping  a  dcfr, 
knowing  him  to  be  mad ;  the  second,  for  keeping  i 
fierce  and  savage  dog  without  being  pmperly  second ; 
the  third,  for  keeping  a  dog  used  to  bite;  with  the 
usual  scientur  to  all  the  coonts-^bj  which  the  plaiiitif 'i 
child  was  bit  and  torn,  and  in  consequence  thereof  died 
per  quod  servitium  amisit.    Plea  of  not  guilty.    It  ip* 
peared  In  evidence,  that  the  dog  had  been  tied  up  in  ^ 
cellar  belonging  to  the  defendant,  but  the  rope  or  chain 
by  which  he  was  fastened  was  of  such  a  length,  thst  it 
fuflered  him  to  go  to  the  curb*stane  on  the  opposite  lidc 
of  the  street :  the  dog  broke  through  a  little  wicker 
gate  into  the  street,  and  tore  the  pbtinttfi^'s  cfaiU ;  it 
was  carried  to  the  salt  water ;  but,  after  its  return,  was 
aeized  with  the  hydrophobia  and  died.    A  witaess  was 
asked  if  she  had  not  heard  in  the  neighbourhood,  that 
Perry  *8  (the  defendant)  dog  had  been  bit  by  a  mad  dq^-^ 
Mmgojf  objected  to  the  question  as  not  evidence.—!^ 

9 
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Renycm  said  that  it  might  be  asked ;  for  if  common  A.  D.  1796, 
report  was,  that  the  dog  had  been  bit,  a  certain  duty 
attached  to  the  defendant  to  keep  the  dog  properly  se- 
cured.   No  evidence  was  given  that  the  defendant  knew 
that  the  dog  had  been  bit  by  a  mad  dog,  or  that  he  was 
used  to  bite,  or  was  even  a  vicious  animal.    The  evi- 
dence on  the  contrary  proved,  that  the  dog,  till  a  very 
short  tiinie  before  the  accident,  went  in  common  about 
the  streets,  and  was  very  good  tempered  and  tractable. 
— Mingof/  for  the  defendant  then  insisted,  that  the  scien- 
lor  was  the  ground  of  the  present  action,  which  if  not 
expressly  proved,  the  action  fell  to  the  gronnd :  that 
the  evidence  in  the  present  case  went  expressly  to  nega- 
tive it,  as  it  did  not  appear  by  any  evidence,  that  the 
defendant  knew  the  d<^  ix%  be  mad,  fierce,  unruly,  or 
used  to  bite. — Ijord  Kenjfon.   There  are  three  counts  in 
this  declaration,  and  1  have  no  doubt  there  is  evidence 
to  go  to  the  Jury  that  the  dog  was  a  fierce  and  unruly 
dog,  and  not  properly  secured :  but  not  that  the  defen- 
dant knew  him  to  be  mad  or  used  U>  bite,  and  therefore 
this  not  a  case  for  vindictive  damages.    Such  a  case  as 
this  I  believe  never  appeared  before ;  but  I  am  clearly 
of  opinion  the  action  is  maintainable.    Report  had  said 
the  dog  had  been  bitten  by  a  mad  dog ;  it  became  the 
duty  of  the  defendant  to1>e  very  circumspect :  whether 
the  dog  was  mad  or  not,  was  matter  of  suspicion ;  but 
it  is  not  sufficient  to  say,  ^*  I  did  use  a  certain  precau- 
tion."   He  ought  to  use  such  as  would  put  it  out  of  the 
animal's  power  to  do  hurt:    here  too  the  defendant 
shewed  a  knowledge  that  the  animal  was  fierce,  unruly, 
and  not  safe  to  be  permitted  to  go  abroad,  by  the  pre- 
caution he  used  to  tie  him  up ;    that  precaution  has 
not  been  sufficient,  and  for  want  of  it  the  injury  com- 
plained of  has  happened.    1  am  clearly  of  opinion  the 
plaintifi*  is  entitled  to  recover.    The  Jury  found  a  verdict 
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A.  D.  U96.  for  the  plaintiff,  damages  30L—Erskine  and  Lawa  for 
the  fhiiioiiS.'^Mingay  for  the  defendant. 


The  King  v.  Durm.    8  Term  Rep.  p.  «17. 
The  5  Geo.  S.     ji^^  Girdlestone,  a  magistatte  of  the  connty  of  Nor- 

requtring  the  folk,  had  convicted  the  defendant  for  using  engines  to 
party  remov- j^jii  ^  ^^^^^  ^y^^  5  j^^^  ^  j^^  ^^  second  section 
log  a  con-  ^ 

victionbya  of  which  provides  that  the  proceedings  shall  not  be  re- 
Into^B.'^^to  mOT«d  by  certiorari  unless  Uie  party  convicted  shall  be- 
enterintoa  fore  the  allowance  of  such  certiorari  become  bound  ts 
^thPtw"*^*  the  prosecttlor  in  60/.  with  such  sufficient  sureties  astiic 
sureties  in     convictiniP  maffbtiate  shall  think  jSt,  with  condition  to 

50/.  coudi-  ^        ^ 


tioned  to  paj  to  the  prosecutor  within  fourteen  days  after 
prosecute  the  conviction  or  procedendo  granted  his  full  costs,  &c.  (4 
effect,  &c  The  defendant  intending  to  remove  the  conviction  into 
plied^with"  ^^  CovLii  by  certiorari,  in  order  to  make  an  application 
by  the  party  for  an  information  against  Mr.  Girdlestone  for  mal- 
sureties  eiH  P^c^i<^  ^  ^^  office,  obtained  the  writ  last  term  rstaro* 
tering  into  a  able  immediately ;    and  entered  into    a  recoeoizance 

recognizance     .^,    ^  ^.  ■     .     ^•-.    ,    ^  ,.  • 

in  S5/.  each,  ^^th  two  sureties,  each  in  25/.  before  another  ma^ 

but  It  must  tjate,   and  delivered  such  recognizance  with  the  ccr- 

tiresumof  tiorari  to  Mr.  Girdlestone  (6). — Mingay  moved  on  a 

^^  former  day,  upon  production  to  the  Coart  of  the  cer- 

(a)  The  Court  did  not  decide  whether  or  not  the  party  convicted  should  give 
a  bond  pursuant  to  this  statute  before  the  removal  of  the  conviction  by  cer* 
tiorari  into  this  Court,  no  objection  having  been  taken  by  Mr.  Girdlestone'i 
counsel  ou  that  ground ;  and  m  fact  such  a  bond  was  given  before  the  motion 
was  finally  disposed  of.    See  the  next  note. 

(h)  This  method  was  taken  with  a  view  to  comply  with  the  requisite*  of 
the  5  Geo.  S,  c.  19.  s.  S.;  throughout  the  whole  argument  it  was  assumed  tbst 
this  statute  applied  to  the  present  case ;  and  the  attention  of  the  Court  was 
never  called  to  that  point.  But  it  may  admit  of  doubt  how  far  that  assump- 
tion was  warranted ;  for  the  title  of  the  Act  of  5  Geo.  12.  is ''  to  oblige  juiticesof 
the  peace,  at  their  general  or  quarter  sessions  to  determine  appeals  made  to 
them  according  to  the  merits  of  the  case,  notwithstanding  defects  of  /broi,&c* 
and  to  oblige  persons  suing  forth  writs  of  ceniorari  to  remove  orders  made  on 
such  appeals  into  B.  R.  to  give  security  to  prosecute  the  same  with  effect."  Tw 
Ist  sect,  reciting  that  "  in  many  cases  where  justices  of  the  peace  are  em- 
powered to  make  judgments  or  orders  ereat  expenses  have  been  occasioned  pJ 
reason  that  such  judgments  or  orders  nave  on  appeals  to  the  quarter  scssioas 
b#en  quashed  on  objections  to  form,  &€."  enacts,  "  that  upon  all  appeslf  to  be 
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tiorari  and  recognizance,  but  without  any  return  made  A.  r>.  nop, 
to  the  certiorari,  that  the  writ  *)e  quashed  quia  impro- 
▼ide  emanavit ;  inasmuch  as  there  could  be  no  regular 
allowance  of  it  by  the  magistrate  below  unless  the  party 
convicted  entered  into  a  recognizance  in  50/.  as  required 
hy  5  Geo.  S.  c.  19.  s.  2.  and  as  the  statute  was  not  com- 
plied with  by  a  recognizance  of  three  persons  in  25/. 
each.     And  the  Court  (after  hearing  Erskine  on  the 
oiber  side)  were  clearly  of  opinion  that  there  ought  to 
Iiaye  been  a  single  recc^nizance  of  the  defendant  and 
two  sureties  in  50/.  and  that  the  recognizance  taken  in 
25L  each  was  not  a  sufficient  compliance  with  the  act  of 
parliament — Erskine  then  contended  that  the  effect  of 
this  would  not  be  to  make  the  rule  absolute  for  quashing 
the  certiorari,  because  the  writ  itself  had  been  properly 
sued  out,  as  it  must  be,  before  the  entering  into  the  re- 
cognisance ;   but  that  the  party  convicted  was  still  at 
liberty  to  tender  a  sufficient  recc^nizance  to  the  magis- 
trate, who  would  be  thereupon  bound  to  allow  the  cer- 
tiorari, and  then  the  Court  would  have  the  conviction  re- 
gularly returned  before  them. — il/fitgajf^  resisted  this ; 
contending  that  the  writ  before  sued  out  was  functus 
officio,  and  no  farther  proceeding  could  be  had  upon 
it ;  and  that  no  other  writ  could  now  be  sued  out  as  the 
time  was  expired,  which  is  six  months  after  the  con- 
made  to  the  quarter  sessions  against  judgments  or  orders  made  by  any  justices 
as  aforesaid,  such  justices  shall  upon  such  appeals  cause  any  defect  of  form  in 
any  such  original  judgments  or  orders  to  be  amended  without  costs,  6cc.  and 
proceed  to  examine  into  the  merits,  &c."    Then  the  8d  section  (on  v^hich  this 
question  turned)  reciting  that  **  writs  of  certiorari  have  been  procured  to  re* 
move    such    judgments  or  orders  into  B.  R.  in   order    to   discourage    and 
weary  out  the  parties  by  delays  and  expences,"  enacts  ^*  that  no  certiorari  shall 
be  allowed  to  remove  any  such  judgment  or  order,  unless  the  party  prosecuting 
such  certiorari,  before  the  allowance  tliereof,  shall  enter  into  a  recognizance 
with  sufficient  sureties  before  a  justice  of  the  peace  of  the  county  or  place,  or 
before  the  justices  at  their  qnarter  sessions  where  such  judgment  or  order  shall 
have  been  given,  or  before  one  of  the  judges  of  B.  R.  in  ifie  sum  of  50/.  with 
condition  to  prosecute  the  same  at  his  own  costs  with  eSect,  ficc.**    Now  the 
Statute  of  Ann,  on  which  the  conviction  was  founded,  gives  no  appeal  to  the 
quarter  sessions,  but  only  requires  the  party  removing  the  proceedings  by 
certiorari  into  this  Court  to  *'  become  bound  to  the  person  prosecuting  the  same 
in  the  sum  of  501.  with  two  sufficient  sureties,  ^c." 

[3n] 
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A.D.  1706^  viction  by  IS  Geo.  2.  c.  18.  s.  6.-Pcr  Curiam.    The 
writ  of  certiorari  itfidf  ww  property  issued,  but  w 
cannot  proceed  upon  ittiU  it  has  been  legulariy  MmA 
to  us:  and  the  party  suing  out  the  writ  has  no  right  to 
call  upon  the  roagistiate  to  allow  and  return  it,  until  he 
has  entered  into  a  prqpcr  lecognizanoe  such  as  Ihe 
statute  requires.     Here  it  appears  that  no  such  recog- 
nisance has  been  entered  into,  and  therefore  we  caaiw* 
compel  the  magistrate  to  make  a  retura  to  the  writ 
We  cannot  however  quash  the  writ  or  take  any  finAor 
notice  of  it  till  it  has  been  property  allowed  and  letsn- 
ed.    Rule  discharged.    On  a  subsequent  day  in  thb 
term,  (a  recognizance  purauant  to  the  Statato  of  Ae 
5  Geo.  2.  c.  19.  s.  2.  having  been  in  the  mean  time  en- 
tered  into  and  returned  with  the  conviction  into  this 
Ck)urt,)  Erskine  obtained  a  rule  calling  on  Mr.  Girdle- 
stone  to  shew  cause  why  an  information  should  not  be 
granted  against  him  under  the  circumstances  diidosed. 


A.  D.  179©.  The  King  v.  Clarke.    8  Term  Sep.  p.  SSO. 

On  a  quc»-  This  was  a  conviction  on  the  5  Ann  c.  14.  s.  4.  for 
Jl°"  ^M"*'^  keeping  and  using  a  greyhound  for  the  destruction  of 
defendant  for  game  without  being  duly  qualified.  The  record  of  con- 
tEoiffcT'  viction  returned  into  this  Court  by  certiorari,  set  forth 
ingmagis-  the  information,  (which  negatived  the  qualifications 
J^J^dTtTctt  contained  in  the  Stat,  of  the  22  and  2S  Car.  2.  c.  25.) 

opinion  of  h^q  summons  to  appear,  the  defendant's  appearance 
his  not  being       ,,,-.,:,  .     ^.  ai. 

qualiiied  on    and  the  plea  of  not  guilty,  the  examination  upon  oata 

^!c  defend-  ^^  ^^^  informer  on  the  29th  September,  1798,  in  the 
ant's  having  presence  and  hearing  of  the  defendant,  wherein  the  in- 
dayVwom '^  former  deposed  that  on  the  14th  September,  1798,  al, 
nnder  ihe  in-  &c.  the  defendant  <^  did  keep  and  use  a  greyhound  to 
an  estate  uo-  till  and  destroy  the  game,  and  that  he  (the  informer)  then 
der  lOoL  a     ^nd  there  saw  the  said  defendant  course  and  kill  a  hare  with 

VAttJT         Til  A 

convicting  the  said  greyhound,  &c.  ;'•  and  further  "  that  thedcfcn- 
magistrates    j^^i  |jj^j  j^^^j  ^jj^^  ^^y  j^j^  ^^  tenements  or  any  other 
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estate  of  inheritance  of  ihe  clear  yearly  yalae  of  100/.  A.  p.  1799. 
&c.*'  negativing  specifically  each  of  the  qualifications  ought  to  state 
enamcrated  in  the  Stat,  of  Car.  9.    The  conviction  then  uo?  thr'''*^ 
proceeded  as  follows :  <^  and  it  duly  appears  to  us  the  said  "^^oh  of  the 
justices  in  the  presence  of  the  said  defendant,  that  he  on  and  arainst 

tbe  sad  March,  1798,  at,  &c.  before  B.  F.  and  B.  C.  (a)  ^^«  ^«^«'^**- 

.    .  ,  ant 

8cc.  commissioners  appointed  by  <  an  act  for  granting 

to  his  majesty  an  aid  and  contribution  for  the  prosecu- 
tion of  the  war,'  then  and  there  acting  as  such  conunis- 
•loners  did  make  a  declaration  in  writing,  signed  by 
him,  that  his  annual  income  did  not  exceed  50/.  and 
that  the  said  defendant  was  then  and  there  examined  by 
the  said  commissioners,  and  then  and  there  upon  his 
oath  deposed  that  the  value  of  the  whole  lands,  tene* 
ments  and  estate  of  the  said  defendant  was  then  70/.  a 
year  and  no  more ;  and  it  further  duly  appears  to  us 
the  said  justices  in  the  presence  of  the  defendant,  on,  &a« 
that  the  said  commissioners  on  the  said  S2d  March, 
1798,  agreeably  to  the  directions  of  the  act,  &c.  did 
rate  the  defendant,  being  then  both  owner  and  occupier 
of  the  whole  of  his  lands,  &c.  at  one  and  a  half's  rent 
of  his  said  lands,  &c.  amounting  to  105/.  and  that  the 
defendant  then  and  there  stated  upon  oath  before  the 
aaid  commissioners  that  17/.  a  year  interest  money  was 
then  payable  out  of  his  said  lands,  &c.  and  did  then 
and  there  claim  to  be  allowed  the  same  as  interest  paid 
for  money  charged  upon  his  said  lands,  &c.  and  that 
the  same  was  then  and  there  allowed  to  the  said  defen* 
dant,  &c.  and  was  deducted  from  the  said  105/,  and 
that  after  such  deduction  he  then  was  and  still  is  as- 
sessed  at  88/.  and  no  more.    And  the  defendant  on,  &c. 
before  us  the  said  justices,  admits  that  he  made  the  said 
declarati(His  and  claim  of  allowance,  &c.  and  received 
such  allowance,  and  that  the  value  of  his  said  lands,  &c. 
has  not  increased  since  the  time  of  making  such  de« 
(ff)  The  juitioes  before  whom  the  defendant  was  convicted. 

[3n2] 
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A.  P.  1799.  cUnUons,  &c.  and  that  he  bus  not  wncc  the  said  22d  of 
March,  1798,  acquired  other  lands,  &c.  and  that  the 
said  17/*  a  year  interest  money  is  still  payable  out  of  his 
said  lands,  &c."  The  conviction  then  proceeded  to  state 
that  the  defendant,  being  called  npon  to  make  his  de- 
fence, said  that  he  was  possessed  of  an  estate  in  the 
parish  of  Whitgiftof  the  yearly  value  of  100/.  and  op- 
wards,  and  produced  A.  B.  a  witness,  who  said  thai 
<^  he  knew  the  defendant's  said  estate,  and  be  thought 
the  same  worth  100/.  a  year,  and  that  he  the  witness 
would  give  100/.  a  year  and  upwards  for  it ;  but  ad- 
mitted that  he  would  not  swear  that  the  defendant's  said 
estate  was  worth  100/.  a  year  clear  of  reprizes ;"   and 
the  defendant  being  here  questioned  by  us  the  said 
justices  whether  he  will  produce  any  witness  to  prove 
that  his   said   lands,  tenements  and  estate  are  of  the 
yearly  value  of  100/.  clear  of  all  reprises,  did  not  pro- 
duce any  such  witness,  &c.  and  did  not  reqmre  any 
farther  time,  &c.     Wherefore,  tcc^Chambre  objected 
to  the  conviction,  because  it  did  not  appear  that  the 
fiicts  on  which  the  magistrate  adjudged  that  the  de- 
fendant was  not  duly  qualified  were  properly  in  evi- 
dence before  them ;  they  having  relied  upon  a  prior 
transaction  which  happened  before  themselves  when 
acting  as  commissioners  for  another  purpose,  but  which 
ought  to  have  been  established  on  oath  at  the  time  of 
the  conviction  before  the  magistrates  in  the  presence  of 
the  defendant,  in  order  that  he  might  have  had  an  op- 
portunity of  controverting  or  explaining  it.    On  the 
other  hand  it  appears  that  the  witness  produced  by  the 
defendant  at  the  time  of  the  conviction  swore  to  the  de- 
fendant's being  possessed  of  an  estate  of  100/.   a  year 
and  upwards,  and  that  he  would  give  that  rent  for  it; 
and  (he  observed  that)  it  could  not  be  expected  that  he 
shouM  swear  to  its  being  worth  that  sum  abore  repriases, 
nor  was  it  necessary.     Brides,  even  admitting  that 
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there  was  proper  evidence  before  the  magistrates  of  a  A.  D.  troo. 
deduction  of  17/.  a  year  out  of  the  105/.  the  value  as- 
sessed by  themselves  on  the  former  occasion,  it  does  not 
appear  but  that  this  was  on  account  of  simple  contract 
debts  (fl). — LaWj  Heywood,  and  Danser^  contra,  were 
stopped  by  the  Court.— Per  Curiam  (by     It  must  be 
taken  pro  eonfesso  that  the  defendant  at  the  time  men- 
tioned  in  the  conviction,  when  he  was  before  the  com- 
missioners on  the  amount  of  his  income,  had  not  then  an 
estate  of  100/.  a  year  in  value.     It  is  evidence  but  of 
his  own  mouth.     And  the  witness  adduced  by  him  did 
not  contradict  this,  even  if  he  were  credited  to  the  full 
extent  of  what  he  deposed ;  for  he  would  not  undertake 
to  SBLj  that  the  estate  was  of  that  value  clear  of  reprizes. 
And  as  to  the  deductions  being  on  account  of  simple 
contract  debts,  the  contrary  appears  by  the  defendant's 
own  shewing,  for  he  claimed  the  allowance  before  the 
commissioners  for  the  interest  of  money  charged  upon 
his  estate.    The  Court  at  the  same  time  testified  their 
approbation  of  the  manner  in  which  the  conviction  was 
drawn  up ;  in  which  the  magistrates  had  not  simply 
stated,  in  the  terms  of  the  act  of  parliament,  that  tlie  dc^ 
ieadant  had  kept  and  used  the  greyhound  for  the  pur- 
pose of  killing  the  game,  but  had  set  forth  the  parti- 
calar  evidence  of  his  having  so  done,  namely,  that  the 
witness  had  <^  seen  him  course  and  kill  a  hare  with  the 
said  greyhound ;"  and  had  also  set  forth  all  the  evi^ 
d^nce  for  and  against  the  defendant  upon  the  question 
of  his  qualification.     And  they  recommended  this  as 
a  precedent  to  be  followed  in  future ;  expressing  them* 
selves    much   dissatisfied  with  the  general   mode  of 

(a)  In  Wetherill  v.  Hall,  B.  R.  M.  93  Geo.  S.  it  was  holden  that  an  estate, 
the  rents  uf  which  were  reduced  under  lOOl.  a  year  by  paying  the  interest  of  a 
mortgage,  gave  no  qualification  for  killing  game. 

(h)  Absent  Lawrence,  J.  who  was  sitting  in  the  Court  of  Chancery  this 

day.' 
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A.  D.  V9$.  stating  the  evidence  \rhich  liad  been  pfactiised  in  AeM? 
cases  (a).    Conviction'  confirmed. 

(o)  Vid.  R.  V.  Hartiey,  CM.  175.  and  Rex  ▼.  Thompson,  9  Term  Rep.  iJ^ 
where  convictions  stating  the  evidence  generally  where  holden  good.  But  in 
Lovefs  case,  7  T.  R.  152.  though  the  strict  legality  of  that  mode  of  sUtingtbe 
evidence  was  admitted  because  there  had  been  so  many  decisions^  the  Court 
reprobated  the  practice  very  strongly,  and  granted  ^  rule  nisi  for  an  infor- 
mation asainst  tne  convicting  magistrate  fur  not  bavins  stated  all  the  evidence 
given  on hehalf  of  the  defendant:  but  the  rule  was  aJterwards  dischar^,  it 
appearing  that  he  had  acted  by  mistake. 

I%e  King  v.  John  Swallow.    8  Term  Rep.  p.  284. 
lu  aconvic-       ^^^^  was  a  conviction  against  the  defendant  in  the 
tion.  if  the    gum  of  15/.  for  three  penalties  under  the  Game  Laws. 
appear  and    By  the  record  of  conviction  it  appeared  that  at  Ketling, 

plead  and  the  j^  tj,^  county  of  Norfolk,  the  informer  came  before 

evidence  be  -^  '      ^ 

given  on  the  Z.  Oirdlestone^  one  of  the  justices,  &c.  of  Norfolk,  &c. 

Court  wuf*^^*"^^  swore  that  on  three  several  days  (mentioning  them) 
intend  that  at  the  parish  of  Wayboum  in  the  said  county,  the  de- 
was  giveiTln  fendant  kept  and  used  steel  traps  and  engines  to  kill  and 
the  defend-  destroy  game,  &c.  That  afterwards  on  a  sabaeqnait 
sence,  even  day,  the  S7th  of  October,  the  defendant,  haying  been 
*tote§^h  t*  summoned,  appeared  before  the  justice  to  make  bis 
the  appear-  defence  against  the  said  charges,  and  having  heard  the 
A^^imd^at  ^^^y  ^^  asked  by  the  said  justice  if  he  could  say  any 
tlifl  evidence  thing  for  himself,  why  he  should  not  be  convicted,  Sec, 
nl^A^dc-  ^^^^  h®  pleaded  not  guilty  ;  that  on  the  said  27th  day 
fendant  may  of  October,  at  Holt,  in  the  county  aforesaid,  one  credible 

be  convicted      , 

of  several      witness,  J.  C.   on  his  oath  swore.  Sec.     <^  And  there- 

tfe  BMie'°  ^^^  ^^^  ®*'^  defendant  oh  the  said  27th  day  of  October, 
conviction.  &c.  at  Holt  aforesaid,  before  me  the  said  justice,  by  the 
oath,  &c.  is  convicted,  and  for  his  several  oflfences  afore- 
said hath  forfeited  the  sum  of  5/.  for  each  oflence^  makin^f 
together  the  sum  of  15/.  to  be  distributed  as  the  statute 
directs." — Wilson,  for  the  defendant,  took  several  obr 
jections  to  the  conviction.  First,  it  does  not  appear  oq 
the  conviction  at  what  place  the  defendant  was  sum- 
moned to  appear,  nor  at  what  place  he  did  appear :  it 
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should  appear  to  be  at  a  place  Tvfaere  the  justice  had  J^J^J[^££2. 
jurisdiction.  If  it  be  considered  that  it  y,as  at  Kelltn^, 
the  place  before  mentioned,  then,  Secondly,  it  does  not 
appear  that  the  evidence  was  given  in  the  presence  of 
the  defendant.  And  though  in  U.  v.  Thompson,  Term 
Rep.  2  vol.  93»  where  the  whole  transaction  before  the 
magistrate  appeared  to  have  passed  on  the  same  day, 
the  Court  said  they  would  presume  that  the  evidence 
'vras  given  in  the  defendant's  presence  (a),  it  is  observ- 
able that  there  only  one  place  was  mentioned  in  the  con* 
Tiction,  so  that  such  a  presumption  might  reasonably 
be  made.  But  here  another  place  (Holt)  is  mentioned, 
ifvbere  the  witness  was  examined ;  and  therefore  the 
same  presumption  does  not  arise  as  in  that  case.  On 
the  contrary,  the  fair  inference  from  the  whole  of  what 
is  stated  in  the  conviction  b  that  the  defendant  appear* 
ed  at  Kelling  according  to  the  sunmions,  and  that  then 
an  adjournment  of  the  meeting  to  Holt  took  place, 
vhich  excludes  the  presumption  of  the  evidence  having 
been  there  given  in  his  presence.  Thirdly,  the  defendant 
is  charged  with  three  offences,  and  the  conviction  is 
general,  without  saying  of  how  many.  Perhaps  it  may 
be  doubted  whether  a  defendant  can  be  convicted  in 
more  than  one  penalty  in  the  same  conviction :  but  at 
all  events  the  adjudication  should  distinctly  shew  the 
number  of  penalties  in  which  he  is  convicted.  A  con* 
Tiction  for  the  said  offence,  when  several  are  charged, 
is  bad.  R.  v.  Salomons,  i  Term  Rep.  S19;  2  RoL 
Abr.  696.  pi.  7.  A  general  verdict,  finding  the  point 
in  issue  by  way  of  aigument  for  the  plaintiff  or  de» 
fendant,  is  never  permitted,  though  the  argument  be 
necessary  and  concluding.  Vaugh.  75.  And  though 
it  is  added  in  this  case  that  ^'  for  his  several  offences 
aforesaid  he  hath  forfeited  5/.  for  each  offence,  making 

(a)  See  also  Rex  v.  R.  Aikin,  3  Bur.  1786.;  R.  v.  Keinpson^  Cowp.  S41. ;  and 
R,  V.  Lovet,  7  T.  Rep.  15S.  and  6  Term  R. 
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A.  f).  iTO^    together  16/.**  that  is  merely  staled  as  a  oonsequenee  of 
the  informal  conviction  which  precedes,  and  which 
cannot  be  cured  by  it.     But  tlie  Court  (stopping  JlAi- 
gai/y  who  was  to  have  argued  in  support  of  the  con- 
viction) overruled  all  the  objections. — Lord  Kaym^ 
Cb.  J.  said,  as  to  the  first  objection,  it  will  be  ander* 
stood  that  the  summons  to  appear,  and  the  appearaooe 
were  at  Kelling,  the  place  before  mentioned.    Secondly, 
there  would,  1  think,  be  great  weight  in  this  objectioo, 
if  it  had  not  been  already  overruled  in  former  cases ; 
and  notwithstanding  the  introduction  of  another  place 
(Holt)  1  think  that  this  case  must  be  governed  by  those. 
Thirdly,  there  is  no  objection  to  the  conviction  on  the 
ground  that  the  defendant  has  been  convicted  of  sevenl 
penalties.     It  is  the  constant  practice  in  actions  on  the 
Game  Laws,  and  not  uufrequent  in  conyictions.    Ereo 
in  indictments  for  capital  offences  several  ollences  are 
sometimes  charged,  as  burglary  and  stealing  in  a  dwel- 
ling house  to  the  value  of  405.   I  by  no  means  wish  that 
magistrates  in  drawing  up  convictions  should  set  all 
forms  at  nought :  but  they  ought  not  to  be  entangled 
in  greater  forms  or  ceremonies  than  the  superior  courts. 
The  word  "  convicted"  in  this  case  applies  to  thcseicral 
offences  with  which  the  defendant  was  charged,  and  to 
the  evidence  given  in  support  of  them ;  and  the  follow- 
ing words  are,  "  and  for  his  several  offences  aforesaid, 
&c . "    Taking  the  whole  of  the  adj  udication  together,  it 
is  evident  that  the  magistrate  convicted  the  defendant  in 
the  three  several  offences  charged.   Conviction  afltancd. 

A.  D.  1800.  Earl  Ferrers  v,  Henton.     8  Term  Rep.  p.  506. 

An  estate  of  '^^^  "^^  ^n  action  (a)  for  the  penalty  on  the  Statati 
^^y^"«  o^  5  Ann.  c.  14.  for  killing  game,  not  being  duly  qnalififld- 
annum,  At  the  trial  at  the  last  assizes  at  Leicester,  the  quesliott 
d£am?n  ^'''"'''^  ""^  ^^^  defendant's  qualification ;  as  io  whfci  '^ 
hU  owa  (fl)  The  acuon  is  given  by  the  8  Geo.  1.  c.  19.  and  8  Geo.  3.  c  1^- 
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mppeared  that  he  was  possessed  of  certain  premises  of  a.  D.  isoo. 
the  yearly  value  of  upwards  of  150/.  in  his  own  right,  "§^^^»  ""*^®^ 

__  _  ,-  m     m         ^  IP8SG   lor 

under  a  lease  granted  to  certain  other  persons  named  for  99  years  to 

ninety-nine  years  (a),  if  he,  the  defendant,  and  two  |j^"^^*^^®*»  ^ 

others  should   so  long  live. —  Cfiambrcy  B.   being  of  ant  and 

opinion  that  this  was  a  sufficient  qualification  for  the  de-  ^^  lone  lile 

fiendant  to  kill  game,  nonsuited  the  plaintiff. — Vaughan^  is  s  sufficient 

Serg.  now  moved  to  set  aside  the  nonsuit,  on  the  ground  ?(l*kiliWin« 

that  the  defendant's  estate  in  the  premises  was  not  such  ^^^^^  ^^  , 

StaL  33  and 
as  the  statute  requires  for  this  purpose ;  being  neither  23  car.  3. 

a  lease  for  life,  because  the  lives  might  survive  the^'^^***^' 
term ;  nor  a  lease  for  ninety-nine  years  certain,  because 
the  lives  might  drop  before. — Lord  Kenyony  C.  J. 
IjeHaesof  this  kind  have  always  been  deemed  sufficient 
to  give  a  qualification.  There  is  no  reasonable  probtH- 
biiity  of  any  life  in  being  extending  beyond  ninety- 
nine  years :  and  the  l^islature  in  admitting  leases  for 
ninety ^nine  years  of  a  certain  value  to  be  a  qualification 
io  kill  game  did  not  mean  to  require  that  they  should 
positively  enure  so  long:  it  is  sufficient  if  they  may 
extend  to  that  period,  subject  as  in  this  case  to  the  con- 
tingency of  the  party's  so  long  living. — Per  Curiam. 
Rnle  refused. 

■ 

(a)  The  33  and  33  Car.  2.  c.  35.  s.  3.  enacts  that  **  every  person,  not  having 
Uad«i  and  tenements  or  some  other  estate  of  inheritance  in  his  own  or  <hb 
wile*s  right  of  the  clear  yearly  value  of  100/.  per  annum,  or  for  term  of  life,  or 
having  lease  or  leases  of  99  years,  or  for  any  longer  term  of  the  clear  yearly 
value  of  150l.  &c.  is  thereby  declared  to  be  a  person  by  the  laws  of  this  realm 
not  allowed  to  have,  &c.  any  guns,  &c.  for  the  taking  and  killing  of  game." 

» _  _^ _     _  .        _  _ 

Clark  V.  Taylor.    3  Espinasse*s  Rep.  p.  218. 

This  was  an  action  of  debt  on  the  Game  Laws,  to  1"  f^^  action 

of  debt  on 
recover  from  the  defendant   the   penalties  for  killing  the  Game 

game,  he  not  being  qualified,  and  not  having  a  licence.  "^^sh^jaM ;« 
The  declaration  stated  the  ofiencc  of  killing  the  game,  the  declara- 
to  have  been  committed  in  the  parish  of  Hippolitts,  in  the  for^a^tenue  • 
county  of  Hertford.     The  plaintiff  having  proved  that  and  the 
the  defendant  had  killed  the  game  on  his  manor,  Ihcprovxthe'"*^ 
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A,  P.  1800.  counsel  for  the  defendant  werv  directing  hb  croiB-ez« 
defendant      ftmination  of  the  witness  as  to  the  place,  suggesting  thai 
Suie^parts^  it  was  not  in  the  parish  of  HippoUtts,  as  laid  in  the  de- 
within  the     claration,  but  in  an  adjoining,  parish.     They  were  in- 
county.         terrapted  by  Lord  Kenyon^  who  said,  it  was  of  no  im- 
portance.    When  part  of  the  penalty  was  giyen  to  die 
poor  of  the  parish,  then  there  it  was  matter  of  substance, 
and  the  oflPenco  was  necessarily  laid  in  the  proper  pa- 
rish; but  as  the  penalty  was  not  now  so  disposed  of, 
the  parish  was  only  laid  as  a  Tenue ;  and  the  plaintiff 
might  prove  the  defendant  guilty  at  any  other  parish 
within  the  county.    The  plaintiff  had  a  rerdict  for  one 
penalty. — Garrow  and    Espinasse  for  the 
Shepherd^  Serg.  for  the  defendant. 

Itoss*$  Case.    S  EasVs  Pleas  of  the  CrowHy  p.  1067. 
]^^**tfr^5^     Thomas  Ross  was  indicted  on  the  Stat.  9 Geo.  I. 
Ass.  i8oa     c*  S2.  for  unlawfully,  maliciously,  and  feloniously  break- 

B.  MS.  Jud.  ingdown  the  head  and  mound  of  two  fish  ponds,  in  a 
I!^wn7he^"^P'^^  called  Bosworth  Park,  belonging  to  Sir  Wobton 
head  or  Dixie,  Bart,  whereby  the  fish  therein  were  lost  and  de- 
jbh""«id^  *  stroyed.  It  was  proved  that  a  part  of  the  head  or 
with  a  view  mound  of  one  of  the  ponds  had  been  cut  down  to  a  con- 
wai^r  out  m'^^'^^  depth  by  two  persons,  of  whom  the  prisoner 
ord»r  more  ^vras  one,  so  as  to  leave  but  little  water  in  the  pond,  and 
to  steal  the  that  the  fish  were  gone.     But  it  appeared  to  have  been 

iih»  is  notan^])e  object  of  the  offenders  to  steal  the  fish,  and  not  to 

ofience  with- 

in  the  Stat,    let  them  escape  through  the  breach  in  the  mound.     For 

c  st**w*hich  *'^  weeds  were  much  trodden  down  in  the  pond^  mani. 
makes  the     festly  in  searching  for  the  fish ;  and  the  two  persons  had 

a»d  malici-  '^^  ^^^  ^'*'^  sacks,  which  there  was  evidence  sufficient 
ottsly  break-  to  prove  were  filled  with  fish ;  and  there  was  no  evidence 

^ch  head,  ^^  ^^^^  ^^^^  ^^7  ^^  ^^^  ^^  ^^  escaped  through  the 
^  fi  h*"  h^ii  ^''^^^^  ^^^  ^^  ^*^  ^^^  occasion  of  their  loss  or  destruc- 
belost,orde.^ion  any  otherwise  than  by  rendering  it  more  easy  to 

Stoitaffelo.  ^^'^^^^"^  ^^^  ^^^  greatest  part  of  the  water  was  let 
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^.—Chambrej  B.  at  the  fifst  was  inclined  to  think,  that  A.  D.  J8o& 

though  the  prisoner  might  hare  been  indicted  for  a  mis- 

demeanor  under  the  Stat.  5  Geo.  S.  c.  14.  the  case  proved 

did  not  support  the  indictment  for  the  felony,  conceiv 

ing  that  the  Stat.  9  Geo.  I.  was  meant  to  apply  only  to 

cases  of  malicious  mischief,  and  when  the.  breaking  of 

the  0K>und  was  ithe  immediate  cause  of  the  loss  and 

destruction  of  the  fish,  and  not  merely  auxiliary  to  the 

destruction  of  them  by  other  means :  but  not  recollect* 

ing  any  case  upon  the  construction  of  this  dause,  be 

left  the  evidence  of  the  foots  to  the  Jury,  who  found 

the  prisoner  guilty ;  and  he  respited  judgment  in  curder 

to  take  the  opinion  of  the  Judges  upon  the  question  of 

law.    In  Trin.  Term  1800,  the  Judges  on  conference 

held  the  conviction  wr<Hig,  as  the  clause  against  break* 

ing  the  heads,  tec.  of  ponds  does  not  extend  to  cases 

where  the  object  of  the  party  was  to  steal  the  fish; 

which  is  guarded  against  by  another  clause.    And  that 

even  if  the  offence  proved  had  been  originally  within 

the  Bfaick  Act,  it  was  virtually  taken  out  of  it  by  the 

subsequent  Statute  of  the  5  Geo.  3.  c.  14.    Perhaps  the  vide  EastV 

abovementioned  Statute  of  the  5  Eliz.  which  was  not^^^^  ^^^ 

adverted  to  upon  that  occasion,  may  also  be  thought  to 

meet  the  case  so  fiir  as  concerns  the  act  erf*,  cutting  the 

dam  with  intent  to  steal  the  fish. 


The  King  u.  Edwards.     1  East^s  Rep.  p.  278.  A.  D.  laoi. 

The  fbllowingconviction  was  removed  into  this  Court  a  convictloa 
by  certiorari.     Warwickshire.     Be  it  remembered,  that  ^^^^^ '  Stat. 
on  the  87th  of  May,  40  Geo.  3.  at  AstoD  in  the  county  cu.  for  fish, 
of  Warwick,  Thomas  Cbattock,  of,  &c.  came  before  me !"« '"''•^l^* 

'  '      '  consent  or 

the  Rev.  B.  S.  one  of  the  justices  assigned  to  keep  the  the  owner 
peace  in  and  for  the  said  county  of  Warwick,  &c.  and  cVrum"  ^^  * 
npon  oath,  &c.  gave  me  to  understand,  that  on  the  S5th  stream  which 
of  May  last  past  defendant  did  fish  with  a  net  in  a  cer«  tween  B.  io 

lain  river  or  stream  called  Tame,  in  that  part  of  the  ^^.  P^"'^^  ^^ 

'  ^  A.  la  the 
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A.  D.  180 1.  laid  river  or  stream  which  raiuieth  between  BrcKiifaid 
rouQty  of  VV.  Forge  in  the  parish  of  Astoa  in  the  coantjr  of  Warwick 
wme^piriih*  att«>  Castle  Bromwick  in  the  said  parish  of  Aston  in  the 
and  county,"  gaid  coonty ;  of  the  fishery  of  which  part  of  the  said 
came  ft  did   river  or  stream  Lord  Bradford  and  H«  Legge,  Esq.  then 

not  appear  gQ^i  ^|^|^  ^^^e  owners,  with  an  intent  and  attempt 
that  the  tn-  ,  ,  ,  .„         ,    ,  ,     ^  i.  •    il 

ter mediate     then  and  there  to  take,  kill,  and  destroy  the  fish  lo  toe 

strwm^be?**  said  river  or  stream  so  situated  as  aforesaid,  agaibst  the 
tween  the  form  of  the  statute,  &c.  and  without  the  consent  of  the 
ia  whS''*  M"d  Lord  B.  and  H.  L.  or  either  of  them,  then  sod 
the  offence  there  owners  of  that  part  of  the  fishery  of  the  said  riyer 
to  be  com*  or  stream ;  he  the  defendant  not  then  and  there  hayifig 
iniucd  was  in  any  just  right  or  claim  to  take,  kill,  or  carry  away  any 
W.  and  with-  of  the  fish  in  that  part  of  the  said  river  or  stream,  or 

dictbn  of 'die  ^^^  J"*^  ^^^^  *^  attempt  to  take,  kill,  or  destroy  any 
convicting     fish  in  that  part  of  the  said  river  or  stream  so  situated 
magiitrata.    ^  aforesaid,  the  said  part  of  the  said  river  or  stitam 
aforesaid  wherein  the  said  fish  were  so  intended  and 
attempted  to  be  taken,  killed,  and  carried  away  bj  the 
defendant  not  being  then  and  there  in  any  park  or 
paddock,  or  in  any  garden,  orchard,  or  yard  adjoiniDg 
or  belonging  to  any  dwelling  house,  but  in  other  en- 
closed grounds  then  and  there  being  private  property; 
and  that  the  said  Lord  B.  andH.  L.  then  and  there  were 
the  true  and  lawful  owners  of  that  part  of  the  said 
river  and  stream,  and  of  the  fishery  thereof ;  and  that 
the  same  is  their  private  property ;  and  that  the  defen- 
dant had  not  then  and  there  their  licence  and  cooseot, 
or  the  licence  and  consent  of  either  of  them.    And 
whereas  the  said  defendant  after  having  been  duly  sum- 
moned in  this  behalf  to  appear  before  me  the  said  jus* 
ticetbis  30th  of  May  instant,  &c.  at  Aston  aforesaid,  in 
the  county  aforesaid,  and  appeareth  and  is  present  in 
order  to  make  his  defence  against  the  said  chaige  con- 
tained in  the  said  information,  and  having  heard  the 
same  read,  is  asked  by  me  the  justice  if  he  can  say  any 
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thing  for  himself  why  he  the  defendant  shonid  not  be  A.D.  1801, 
convicted  of  the  offence  charged  upon  him  in  form 
aforesaid,  who  pleadeth  and  saith  he  is  not  guilty  of  the 
said  offence ;  nevertheless  on  the  said  SOth  May  in« 
stant,  &c.  at,  &c.  J.  F.  a  credible  witness  cometh  in 
his  proper  person  before  me  the  same  justice,  and  upon 
his  oath,  Sec.  deposeth  and  saith,  that  on  the  25th  of 
May  last  past,  in  the  year  aforesaid,  he  saw  the  defen« 
dant  with  one  W.  S.  drawing  a  draught  net  in  the  said 
river  or  stream  called  Tame,  whicli  runneth  between 
Bromford  Forge  in  the  parish  of  Aston  in  the  county 
of  Warwick,  and  Castle  Bromwick  in  the  said  parish 
of  Aston,  in  the  said  county  of  Warwick  aforesaid,  to 
take,  kill,  or  destroy  the  fish,  or  attempt  to  .take,  kill, 
or  destroy  the  fish  in  the  said  part  of  the  said  river  or 
stream  ;  and  that  the  said  part  of  the  river  or  stream  is 
not  in  any  park  or  paddock,  garden,  orchard  or  yard 
adjoining  or  belonging  io  any  dwelling  house,  but  in 
other  enclosed  grounds  then  and  there  being  private 
property ;  and  that  Lord  B.  and  II.  L.  are  the  true  and 
lawful  owners  of  the  fishery  of  the  said  part  of  the  said 
river  or  stream ;   and  that  the  defendant  had  not  then 
and  there  the  licence  and  consent  of  the  said  Lord  B. 
and  H.  L.,  or  either  of  them,  to  take,  kill,  or  destroy, 
or  attempt  to  take,  kill,  or  destroy  the  fish  in  the  said 
part  of  the  said  river  or  stream ;  and  that  he  the  defen- 
dant had  not  then  and  there  any  just  right  or  claim  io 
take,  kill,  or  carry  away  any  of  the  fish  in  that  part  of 
the  said  river  or  stream  so  situated  as  aforesaid,  or  any 
just  right  or  claim  to  attempt  to  take,  kill,  or  destroy 
any  of  the  fish  in  that  part  of  the  said  river  or  stream  so 
sitaated  as  aforesaid.     It  is  therefore  by  me  the  said 
justice  upon  the  evidence  of  the  said  J.  F*  adjudged, 
that  the  defendant  is  guilty  of  the  said  offence,  and 
that  he  the  said  defendant  be,  and  he  is  hereby  con- 
victed of  the  said  ofibnce,  according  to  the  form  of  the 
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A.  D.  laoi.  gtatote  aforesaid ;  and  I  the  jaattce  do  award  and  ad- 
judge, that  for  the  offence  aforesaid  he  the  defendant 
hath  forfeited  the  sum  of  JV.  to  be  paid  as  the  atatale 
directs  to  me  the  said  justice  for  the  use^of  the  said  Laid 
B.  and  H.  L.  as  owners  of  the  fisheiy  of  the  said  liTcr 
or  stream  so  situated  as  aforesaid  where  the  said  offieaoe 
was  committed. — Clarhe  Uxk  several  objections  to  the 
conviction.  I.  It  does  not  appear  that  the  ofienoe  wis 
committed  in  the  county  of  Warwick.  It  is  only  sta- 
ted that  the  defendant  fished  "  in  that  part  of  the  lifer 
or  stream  called  Tame  which  runneth  between  Bromfind 
Forge,  in  the  parish  of  A.  in  the  county  of  W.  and 
CSastle  Bromwick  in  the  said  parish  of  A.  in  the  said 
countj.*'  Non  constat  but  that^  though  both  the 
termini  are  in  the  county  of  W.  yet  that  the  part  of  the 
stream  runnbg  between  them  in  which  the  defendant 
fished  may  be  in  another  county,  out  of  the  jurisdictioB 
of  the  convicting  magistrate.  Such  a  circumstance  is 
not  unusual.  S.  It  is  not  stated  that  the  compiaiflt 
was  made  on  behalf  of  the  owners  of  the  fishery  or 
(«)4Burr.  by  their  consent.  In  Rex  v.  Corden  (a)  a  conviotiott 
^^^^*  for  the  same  ofience  was  quashed,  because  it  neither 

appeared  to  have  been  made  on  the  complaint  of  the 
owner,  nor  that  the  fact  was  done  without  his  consent. 
Here  indeed  there  is  the  allegatioa  that  it  was  done 
without  the  consent  of  the  owners,  but  it  does  not  appear 
to  have  been  done  against  their  consent ;  and  as  the 
view  of  the  several  Acts  of  the  S8  and  23  Car.  S.  c.  85. 
s.  7.  the4 &  5  W.  &  M.  c.  23.  s.  5.  and  the  5  Geo. 3. 
c.  14.  s.  3.  was  to  make  compensaticm  to  the  owner  far 
the  private  injury  by  giving  him  the  penalty,  theinfinr- 
formation  can  only  be  laid  before  the  justice  by  <Nr  en 
behalf  of  the  owner  of  the  fishery,  which  it  is  sot 
so  stated  to  be  in  this  instance,  and  therefore  there  does 
not  appear  to  be  any  jurisdiction  in  the  convicting  ma- 

gistrate  to  take  cognisance  (^  such  a  comjdaiat  by  a 
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common  infiNrmer.  By  the  last  mentioned  act  the  Ai  D.  isof . 
owner  has  an  option  either  to  prosecute  before  a  ma« 
fpstnic  for  the  penalty,  or  to  bring  his  action  for  it, 
which  option  WiU  be  taken  away  if  a  third  person  may 
dect  for  him  against  his  consent  to  lay  tlie  informa- 
tion  befinre  a  magistrate.  S.  The  evidence  stated  to 
prove  that  the  fishing  was  without  the  consent  of  the 
owners  ought  not  to  have  been  received,  since  no  third 
person  conld  swear  positively  to  that  fact.  4.  The 
defendant  is  charged  with  having  fished  in  the  river, 
<^  with  an  intent  and  attempt  to  take,  kill,  and  destroy 
tbe  fish,'*  Sec.  and  the  justice  adjudges  him  guilty  of 
(he  offence  aforesaid.  Now  the  Stat,  of  Geo.  3,  before 
mentioned,  on  which  the  conviction  is  founded,  makes 
it  an  offence  to  take,  kill,  or  destroy  fish,  or  to  attempt 
to  do  so.  The  information  therefore  in  describing  the 
effience  ought  to  have  pursued  the  words  of  the  statute ; 
but  neither  that  nor  any  other  of  the  statutes  on  this 
subject  describe  the  offence  as  here  stated,  and  it  is 
lefl  uncertain  of  what  oflfence  the  defendant  is  con- 
victed. Rex  V.  Mallinson  (a).  Rex  v.  Trelawny  (J),  (a)  i  Burr, 
and  Rex  v.  Salomons  (c). — Balguy^  contra,  after  at-  ^J^^  ^^^^ 
tempting  to  answer  the  first  objection  by  saying,  that  Hep.  sss. 
the  Court  would  presume  that  the  river  was  in  the  same  ^^^  ^"'  ^^' 
county  as  the  two  termini  mentioned  between  which  it 
iowed,  and  which  were  stated  to  be  in  the  county  of 
Warwick,  was  proceeding  to  answer  the  other  objec- 
tions; but  the  Court  said,  it  was  not  necessary  to  enter 
into  the  subsequent  objections,  because  the  first  was  de- 
cisive. They  could  not  presume  that  the  place  where 
the  offmce  was  committed  was  within  the  jurisdiction  of 
the  convicting  magistrate;  but  it  must  expressly  so 
appear.  Now  it  did  not  follow  that  the  intermediate 
course  of  the  stream  was  in  the  same  county  with  the 
two  termini  mentioned:  the  fact  was  oaen  otherwise. 
Conviction  quashed. 
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A.  D«  1801.       The  King  d.  John  Gilbert.     I  East's  Hep.  p.  583. 
Indictment       An  indictment  charged  that  the  defendant  on^&c. 

for  engross-   ^^    g^.^^  ^jjj  engross  and  get  into  his  hands  by  buy- 

ing  a  great        '  • 

Quantity  of  ing  of  and  from  divers  persons  unknown  a  great  quan- 

and  JPwk^'  tily  of  fish,  geese,  and  ducks,  to  the  intent  to  sell  the 
he)d  bad,  same  again ;  to  the  evil  example,  &c.  and  against  the 
cifyingSh^e"  pcacC)  &c. ;  and  being  removed  by  certiorari  into  this 
quantity  of    Court,  the  defendant  demurred  generally ;  and  object- 

cacH* 

See  i  East.  ^>  amongst  other  matters,  that  no  quantity  was  speci- 
169.  as  to      fiedof  the  sevehtl  articles  charged  to  be  engrossed.— 

whatengross-  .      .    i. 

ing  is  indict-  froodj  (being  called  upon  to  support  the  indictment,) 
*^**-  referred  to  Rex  v.  Tracy,  6  Mod.  S2.  where  it  was 

said  by  Powell j  Justice,  that  an  indictment  for  asgross- 
ing  magnam  quantitatem  frumenti  was  hoMen  good; 
and  this  is  recognized  in  1  Hawk.  c.  80.  s.  £2. — Sed 
Per  Curiam.  There  are  many  authorities  (a)  to  shew 
that  this  form  of  indictment  is  bad :  it  includes  seve- 
ral things,  as  fish,  geese,  and  ducks,  without  ascer- 
taining the  quantity  of  each. — Gumey,  in  support  of 
the  demurrer.    J  udgment  for  the  defendant 

(a)  Cro.  Car-  381.  Anon,  an  indictment  for  engrossing  magnam 
quantitatem  straminis  et  foeni  was  quashed,  for  not  ooeottoning 
now  many  loads  of  each.  So  for  selline  diversas  quantitates  of 
beer.    Rex  v.  Gibbs,  1  Stra.  497.  and  vide  It  Hawk.  ch.  35.  s«  7i. 

7%e  King  v.  Stone.     1  East's  Sqf).  p.  639. 
SB.&P.S07.     ^^^  following  conviction  on  the  Game  Laws  was 
3  East  198.  removed  into  this  Court  by  certiorari.    Bedfoidshire, 

197   a  900 

1  t!r!  648.    to  wit.    Be  it  remembered  that  on  the  Sth  of  January, 

ion  Wolta"*  ^^^  *^  ^^  ^'  ■♦»  ^^'  '^'  French,  of  &c.  cometh 
justice  of      before  me,  J.  Webster,  clerk,  one  of  the  justices,  &c. 

^lo^^Laws^  and  then  and  there  giveth  me  the  said  justice  to  un- 
state  that  the  derstand  and  be  informed  that  T.  Stone,  of  A.  in  the 
was  present  county  of  B.  gentleman,  within  three  montiis  then  last 
•y^*'^*"*?  past,  that  is,  on  Saturday  the  3d  of  January  in  the 
formation  41st  year,  Scc.  at  M.  &c.  he  the  said  T.  S.  being  a 
was  read  and  j^^^^j^  ^q|  ^^^   having   lands    or   tenements  or  any 
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other  estate  of  inheritance  in  bis  own  right  iwr  his  wife*s  A.  D.  isou 
right  of  the  clear  yearly  value  of  100/.  per  annum^^ewjtneBset 
&c.  (and  so  negativing  all  the  other  qualifications  ofanHhaf ' 
the    Stat.  22  and  23  Car.  g.),  nor  then  being  in  any  "'^en  called 
other  manner  qualified  or  entitled  in  his  own  right  todefence  he 
keep  or  use  any  engine  to  kill  and  destroy  the  game  ofPJ|?^"<^®<*  **<> 
ibis  kingdom,  did  keep  and  use  a  certain  engine  to  kill  did  not  re- 
and  destroy  game,  called  a  gun,  against  the  form  of^"^]^^*"^^^ . 
the  statute,  &c. :  of  which  said  information,  and  of  the  that  is  suffi-' 
oflfence  therein  charged  upon  him  as  aforesaid,  he  thesJ^S^^g^^^^ 
said  T.  S.  on  the  said  6th  of  January,  &c.  at  M.  &c.  ^^  ^"^  pre- 
had  notice.     Whereupon  the  said  T.  S.  appeareth,  and  moned  to"*' 
is  then- and  there  on  the  said  Cth  of  January,  &c.  ati?''l[!"'»*c- 
M.  &c.  present  before  me  the  said  justice  to  answerit  beneces- 

and  make  his  defence  to  the  said  information  and  the  t^J^\  ^^^ 

prosecutor  to 

ofience  therein  charged  upon  him  as  aforesaid ;    and  ne^tive  by 
he  the  said  T.  S.  having  heard  the  same  is  asked  hy^^Jn^^^j^^j^^ 
me  the  said  justice,  If  he  can  say  any  thing  for  himself,  infbrmdtion 
why  be  the  said  T.  &  should  not  be  convicted  of  thetions  of  th?* 
premises  above  charged  upon  him  in  form  aforesaid  ?  J^?.^®"^*'^^  to 
and  the  said    Thomas  Stone  pleadeth  that  he  is  notandQu,whe- 
gailty  of  the  said  oflfence.     Nevertheless  on  the  saidg^^r^^^^^^^^ 
Gth  of  January,  &c.  at  M.  &c.  two  credible  witnesses,  qiialificatious 
to  wit,  J,  C.  of,  Sec.  and  J.  W.  of,  &c.  come  before peated  fn'the 
me  the  said  justice  in  their  own  proper  persons,  and  *^J"Jicator/ 
before  me  the  said  justice,  in  the  presence  of  the  said  conviction,  or 
T.S.  Hey  the  said  J.  C.  and  J.  W.  being  respectively  ^^'^^^^Jj^^^^^^ 
then  and  there  on  the  same  day  and  year  aforesaid  attoconvictthe 
M.   &c.  duly  sworn,  &c.  and  depose,  &c.     (The  con- f^^^*^^^^^^ 
viction  then  set  forth  the  evidence  of  the  witnesses  as  aforesaid,  re- 
to  the  fact  of  the  defendant's  having  killed  a  pheasant  previ^^l^art 
on  Saturday  the  Sd  of  January,  1801,  in  the  parish  ofo/theconvi©. 
M.  4tc*  but  not  stating  any  evidence  of  the  disqualifi-  ^ets  forth  the 
cation  of  the  defendant.)    And   thereupon  the   ^''^ -l^^^^^^l^^^^ 
T.  S.  being  asked  by  me  the  said  justice  if  he  had  any  qualitications 
thing  to  say,  or  can  produce  any  evidence  in  answer  to^®[^  *P^^ 

[3  o]  tived. 
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A.  D.  1801.  the  several  matters  deposed  toby  the  said  J.  C. 

J.  W.  as  aforesaid,  he  the  said  T.  S.  pretends  and  re- 
presents to  me  the  said  justice  that  hethesaidT.S.on 
the  said  3d  of  January,  &c.  was  qualified  both  in  hii 
own  right  and  in  right  of  his  wife  to  kill  game,  but 
doth  not  produce  any  evidence  thereof;  nor  that  he  the 
said  T.  S.  on  the  said  Sd  of  January,  &c.  had  anj 
lauds  or  tenements  or  any  other  estate  of  inheritance  in 
his  own  right  or  his  wife's  right  of  the  clear  yearij 
value  of  100/.  per  ann.  or  for  term  of  life,  or  any  lease 
or  leases  for  99  years,  or  for  any  longer  term,  of  fc 
clear  yearly  valu6  of  150/.  nor  that  he  the  said  T.  S. 
was  the  son  and  heir  apparent  of  an  esquire,  orof  othf 
person  of  higher  degree  ;  nor  that  he  was  the  owner  ot 
keeper  of  any  forest,  park,  chase,  or  warren,  or  game- 
keeper to  any  lord  or  lady  of  or  for  any  manor  or  ma- 
nors; nor  in  any  other  manner  qualified  in  his  ovn 
right  to  keep  or  use  any  engine  to  kill  and  destroy  the 
game  of  this  kingdom ;  nor  doth  he  produce  any  suf- 
ficient evidence  thereof  in  answer  to  the  several  matten 
deposed  to  by  the  said  J.  C.  and  J.  W.as  aforesaid; 
nor  doth  the  said  T.  S.  require  any  further  time  for  that 
purpose.  And  thereupon  it  manifestly  appears  toms 
the  said  justice  that  the  said  T.  S.  is  guilty  of  the  ofo^e 
above  charged  upon  him  in  and  by  the  said  informa- 
tion. Wherefore  I  the  said  justice  on  the  said  5th  of 
January,  &c.  at  M.  &c.  on  the  oaths  of  two  crediUs 
witnesses  so  taken  before  me  as  aforesaid,  do  adjudge 
him  the  said  T.  S.  to  be  guilty  of  the  ofience  aforaaid: 
and  do  thereupon  convict  him  of  the  same;  and  do  de- 
clare and  adjudge  that  he  the  said  T.  S.  hath  forfeit*^ 
the  sum  of  five  pounds  for  the  same  offence,  to  be  dis- 
tributed as  the  statute  in  that  case  made  and  provided 
doth  direct.— Jlf*/ifto5A,  on  the  part  of  the  defendant, 
objected,  1st,  That  the  conviction  does  not  state  that  he 
was  duly  summoned  ;  and  that  this  was  not  cured  by 
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allying  that  the  defendant  was  present ;  for  if  a  man    A.  D.  isoi. 
be  not  apprized  beforehand  when  he  shall  be  called  upon 
to  answer  a  charge,  he  cannot  be  prepared  for  his  de- 
fence or  have  his  witnesses  ready.     In  Rex  v.  Heber  (a), 
An  information  was  granted  against  a  magistrate  for  con- 
victing one  without  summoning  him,  he  happening  to 
be  present  when  another  person  was  convicted  for  the 
same  offence,  who  had  been  previously  summoned.     It 
y^sta  there  said  to  be  a  most  known  rule  of  common  jus- 
tice that  no  man  should  be  convicted  of  an  offence  till 
he  had  previous  notice  given  him  of  the  charge.     To  be 
sure,  in  Rex  v.  Johnson  (b)  it  was  holden,  that  appear- 
ance cured  all  defects  in  the  summons ;  but  there  the 
objection  went  only  to  the  shortness  of  the  summons,  it 
having  been  issued  on  the  same  day  on  which  the  defen** 
dant  was  required  to  appear.     In  Rex  v.  Venables  (c) 
it  was  ruled  that  a  summons  was  necessary ;  but  there  no 
appearance  was  stated.     (The   Court  expressing  their 
opinion,  that  the  appearance  of  the  party,  especially  as 
he  did  not  ask  for  further  time,  dispensed  with  the 
summons,  this  objection  was  abandoned.)    Sdly,  Nei- 
ther the  evidence  nor  the  adjudication  negatives  the 
qualifications  required  by  the  Stat.  22  &  23  Car.  2. ; 
the  want  of  which  is  of  the  very  essence  of  the  offence. 
This  was  holden  to  be  necessary  in  Rex  v.  Jarvis  (d). 
It  is  true,   that  the  qualifications  are  here  negatived  in 
the  information;  but  that  alone  is  not  sufficient ;  for  as 
the  information  is  the  ground  of  the  summons,  so  the 
evidence  is  the  ground  of  the  adjudication,   and  the 
latter  cannot  go  further  than  the  evidence  warrants. 

(a)  2  Barnard,  34.  77. 101.  (when  this  book  was  cited  Lord 
Keoyon  observed,  that  Barnardiston  was  a  bad  reporter ;  and  that 
probably,  if  the  conviction  itself  were  looked  into,  it  would  appear 
either  that  the  party  was  not  called  upon  for  his  defence,  or  had 
not  proper  time  given  to  him  upon  request.)  Vid.  2  Stra.  914.  S.C. 

rJjlStra.261. 

(c)  lb.  630.  and  2  Ld.  Ray.  1405. 

(d)  1  Burr.  148. 

[3  o  2] 
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A.  D.  1801.  And  though  it  was  said  in  Rex  v.  Crowthet  (a),  th^il 
had  been  no  where  directly  decided  that  the  eyideDcc 
should  negative  every  particular  qualification  ;  yet  that 
was  not  the  point  in  judgment ;   and  at  least  fliat  im- 
ports that  there  must  be  some  general  evidence  of  disqua- 
lification to  put  the  party  accused  on  hk  defence.    "But 
here  there  is  not  eren  general  evidence.     In  Rex  v. 
Whcatraan  (ft),  where  the  qualifications  were  nesativel 
by  the  evidence,  but  not  in  the  infimnation.— -^^AAwnf, 
Justice,  said,  that  the  evidence  must  prove,  but  could 
not  supply  any   defect  in    the  information.     And  m 
the  precedent    in    JBwrw,  (c),  the  evidehce  negatives 
every  particular  qualification.     And   that    form  was 
agreed  to  be  sustained  in  Rex  v.  Thompson  (d)j  and 
II.  V.  Hartley  (e),  there  cited;   though  the  Conrt  in 
other  respects  did  not  approve  of  it. — ^Lord  K&gfemj 
C.  J.  referred  to   a   MS.  note  of  the  King  r.  Jar- 
vis  (/),  which  was  taken  by  th,e  late  Lord  Ashbor- 
ton,  when   at  the  bar,    and   corroborated  the  lepott 

^if )  1  Term  Ilep.  125. 7. 

[b)  Doug.  345. 

(c)  9  Burn's  Justice,  tit.  Game. 
{(I)  S  I'erm  Rep.  18. 

(f )  E.  a«  Geo.  3.  Cald.  175. 

(,/•)  Hex  V.  Moric»  Jarvis,  Hil.  Term,  SO  Geo.  S.— This  was  a  con\-iction 
agaiust  the  defendant  upon  the  Game  Laws.  The  conviction  sets  forth,  that  on 
32th  October,  1754,  at  Hillerton,  in  the  county  of  WilU,  A.  B.  came  before  liie 
justices  convicting,  and  made  iut'urmation,  that  the  defendant,  within 3  months^ 
al  the  parish  of  il.  in  the  said  county,  had  and  used  a  setting-dog  vad  setdii^ 
net,  he  not  being  then  qualified  by  the  laws  of  this  realm  to  keep  and  use,  &c 
to  kill  game.  'A  he  conviction  further  sets  forth  that  Wcbbe,  a  credible  wit- 
ness, came  to  the  place  aforesaid  and  maile  oath,  that,  &c.  (in  the  words  of  the 
information).  It  then  states,  that  defendant  having  been  summoned  and  ap- 
pearing before  the  justices  at  Devizes  in  the  said  county,  and  the  evidenea 
being  read  to  him  ;  and  he  being  asked  what  he  had  to  say  for  himself,  and 
saying  nothing  except  denying  the  fact ;  therefore  the  justices  adjudged  that 
tl)e  defendant  was  not  anywise  qualified,  empowered,  Ucensed,  or  authorized  to 
kill  and  destroy  game,  or  to  keep  and  use  dogs  and  nets  to  kill  and  destroy  the 
game,  and  adjudge  him  guilty  of  the  offence,  and  to  forfeit  the  sum  of  5/. — ^' 
This  conviction  being  brought  up  by  certiorari  and  put  in  the  paper,  and  coming 
oa  now  to  be  argued. — Mr.  Gouid  against  the  conviction,  objected,  1st,  The 
justices  have  not  sliewn  that  they  have  a  jurisdiction  ;  because  they  hare  not 
stited  precisely  tliat  Jarvis  had  no  qualification.  The  witness  swears  ^ency 
r.illy  tliat  the  defendant  was  not  qualitied  to  kill  game :  that  is  not  suffiaent; 
but  every  qualification  mentioned  in  the  SUU  S2  &  23  Car.  9.  ought  to  be  sec 
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bjr  Sir  James  Barrovf ;   in   which,   he  observed,  that  A.D.I801. 
the  Court  had  given  an  express  opinion  on  the  very 

fi>itb;  and  the  defendant  should  be  adjudged  to  have  noneof  thrni:  indeed 
other  subsei^eat  qualifications  (at  being  lord  of  a  man«ir,  &c.  which  is  an 
implied  qualification  by  a, later  stotute)  need  not  be  set  forth.    Rex  v.  Hill, 

^#-  k  ^'  ^*^^'  ^^  ^^^^  ^'  t-  V.  Needs,  Comyns.  525.  a  general  averment 
of  toe  defendant's  dkquulification  waa  considered  as  not  sufficient  in  a  convic- 
tion, tfaough  well  enough  in  an  action.  Rex  v.  Pickells,  Mich.  19  Geo.  2.  Tlie 
conviction  there  was  for  keeping  and  using  a  lurcher.  It  was  objected  that 
there  was  no  averment  that  tlie  defeodaut  was  not  lord  of  a  manor.— Lee,  C.  J. 
***"»  "be  found  no  instance  of  that  species  of  qualification  beins;  set  forth; 
that  all  the  qualifieationa  mentioned  in  the  Statute  of  Car.  2.  must  be  set  forth ; 
hut  this  is  not  in  the  prece<knts,  because  it  is  only  an  implied  or  grguraen- 
^tive  qualification;  the  othetv  are  expressed."  1  Stra.  497.  The  first  objection 
there  is  the  strong  one,  upon  which  1  believe  that  conviction  was  quashed. 
Tiua  is  not  a  point  of  form  only,  but  is  of  substance,  and  is  necessary  to  give 
the  jnstioes  jurisdiction;  and  therefore  must  be  set  forth  2d,  The  witness 
wa«  examined,  in  the  first  place,  in  the  absence  of  the  defendant,  which  was  an 
uregular  proceeding.  The  defendant  should  first  Jiave  been  summoned,  and 
have  bad  an  opportunity  to  appear;  because  such  examination  is  ex  parte; 
and  when  a  witness  has  once  sworn  a  thing  he  is  in  a  manner  bound  to  abide 
byit  though  false,  so  that  the  defendant  cannot  cross  examine  him  upon  fair 

^?™*'    ^^^  ^^^^  *^^*  *'  '*  *^  ^  observed,  that  at  the  second  meeting,  when 
the  defendant  was  convicted,  the  witness  was  not  sworn  again,  but  his  former 
deposition  read ;  so  that  there  was  no  opportunity  for  cross-examination  on 
any  terms.    3d.  It  is  said  that  the  defendant  was  not  then  qualified,  three 
times  are  mentioned  before  in  the  conviction  ;  ist,  the  time  of  the  offence 
committed;  2d,  the  time  of  the  information  given ;  Sd,  that  of  the  conviction. 
To  which  does  then  refer?— Mr.  Norton,  contra.    If  the  Court  see  that  there  is 
an  information  made^  an  offence  proved,  and  that  the  defendant  has  been  heard, 
or  had  an  opporUmity  of  being  heard,  they  will  not  be  astute  in  finding  flaws. 
To  the  Sdobjeaion  it  has  been  said  the  justice  should  have  summoned  the  de- 
fendant before  he  examined  the  witness.    But  I  apprehend  it  would  liave  been 
a  stronger  objection  had  he  summoned  the  party  to  appear  without  any  pro- 
bable cause.    If  the  defendant  had  desired  an  opportunity  of  cross-examining 
the  witness,  he  had  a  right  to  it;  but  it  does  not  appear  he  desired  It,  though 
the  witness  then  attend^.    The  only  detcncc  that  the  defendant  made  was 
that  he  did  not  oimmit  the  fact;  |ie  does  not  claim  the  qualification.    To  the 
fiiit  aud  great  objection,  the  justices. have  adjudged   the  defendant  expressly 
to  be  in  no-wif,e  qualified,  empowered,  li<e'nced,  or  authorized;  than  which 
words  nothing  can  be  well  stronger.    In  Hex  v.  ChandJcr,  1  Ld.  Uavm.  581. 
I£oU,C,  J.s9,id,  **  it  is  siifiQcient  for  the  justices  to  pursue  the  words  of  the 
statute."    It  was  incumbent  on  Jarvis,  if  he  had  a  qualification,'to  pruve  it ; 
the  justices  were  only  to  expect  a  cluirge  of  the  fact  committed  from  the  wit>- 
ness  exaxDined.    For  it  is  almost  imjtossible  for  a  witness  to  prcve  that  the 
defendant  has  not  eomeof  the  qualifications.    As  for  instance,  he  must  be  a 
herald  and  well  skilled  in  the  laws  of  precedency  to  know  who  at  this  time  is 
an  esquire,  or  a  person  of  higher  degree.    To  know  who  is  qualified  by  vir- 
tue ot  this  estate  a  witness  must  be  ultimately  acquainted  wich  a  person's 
rental.    A  search  must  be  made  with  the  clerk  of  the  peace  before  a  witness 
Gouid  know  who  was  a  game* keeper.    And,  lastly,  how  can  a  wiincbs  inform 
hiaiself  whether  the  party  he  accuses  be  keeper  of  a  chace,  \kc,  ?    All  these  are 
negatives;  the  defendant  is  summoned  to  prove  the  aiHrmativc  if  he  can. 
There  are  several  cases,  though  not  expressly  in  point,  yet  applicable  by  parity 
of  reaBoning.    In  Rex  v.  Ford,  1  Stra.  555.  which  was  a  conviction  for  kiepiug 
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A.  D.  1801.  point  in  fitvour  of  the  objection  now  urged.    His  Loid- 
ship  read  the  note  here  subjoined* — Gibbs^  contra.    The 

an  alehouse  without  licence,  it  was  objected  that  there  was  an  exception  is 
the  act,  and,  that  it  should  appear  he  did  not  fall  within  it ;  but  the  Court  hdd 
that  that  exception  coming  by  way  of  proviso,  the  defendant  should  have  in- 
sisted ou  it  in  his  own  defence.  Rex  v.  Theed,  1  Stra.  608.  is  in  point ;  for  there 
the  exception  did  not  come  in  by  way  of  proviso,  but  in  the  enacting  pan 
But  further,  it  is  sufficient  if  a  conviction  follow  the  very  words  of  the  statute. 
The  Statute  of  Queen  Anne,  on  which  this  conviction  is  grounded,  has  the 
words  *'  not  being  qualified  according  to  the  laws  in  bein^'  (or  to  that  pui^ 
pose);  now  here  are  these  and  stronger  words  added.  In  Q.  v. Matthews, 
10  Mod.  S.  7  Vin.  Abr.  and  Burn*s  Justice,  the  Court  said,  it  had  been  enoutb  iif 
the  want  of  qualifications  had  been  alledeed  generally ;  but  it  was  holden  Dad, 
because  some,  but  not  all,  were  set  forth.  In  Rex  v.  Marriott,  1  Stra.  66.  the 
conviction  was  holden  bad,  because  the  words  were  the  words  of  the  witness; 
but  had  they  been  the  words  of  adjudication  of  the  justices  it  seems  it  would 
have  been  well.  As  to  the  Case  of  Rex  v.  Hill,  it  is  certainly  an  authoritv 
against  me  as  far  as  it  goes ;  but  it  is  stated  so  shortly  that  one  can  ftnn  Ittw 
judgment  from  it.  The  words  in  that  case  possibly  were  the  words  of  the 
witness,  or  there  might  be  some  other  objection  not  stated.  The  casein 
Comvns,  525.  as  far  as  it  goes,  is  with  me,  for  in  an  action  of  debt  for  the 
penalty  on  this  act,  it  is  clearly  enough  to  alledse  the  want  of  quaUficatioos 
generally.  How  those  two  cases  are  distinguishable  I  protest  I  do  not  see:  the 
reason  is  the  same ;  the  defence  is  the  same  in  both  cases.  In  Rex  v.  PickeDs 
the  conviction  was  affirmed,  though  the  objection  taken  was  stronger  than  here. 
One  qualification  was  omitted,  though  the  others  were  set  forth  particularlf ; 
and  I  do  not  see  why  that  qualification  being  created  by  another  later  hw 
should  alter  the  case.  Therefore  the  point  determined  in  that  resolution  seems 
not  against  us.  He  was  then  proceed mg  to  answer  the  other  objection;  bat 
the  Court  told  him  it  would  be  determined  on  this ;  and  also  told  Mr.  Gtw/tf  he 
need  not  take  the  trouble  of  replying. — ^Lord  Mansfield^  C.  J.  If  this  matter  was 
res  Integra,  and  open  to  be  gone  into  by  reasoning  at  large,  yet  I  should  think  it 
necessarjT  for  the  justices  to  show  that  the  person  convicted  was  an  object  of 
their  jurisdiction;  that  is,  that  he  had  none  of  the  qualifications  mentioDed 
in  the  Statute  of  Car.  S.  For  it  is  a  known  distinction  that  what  comes  by  way 
of  proviso  in  a  statute  must  be  insisted  on  by  way  of  defence  by  the  party  ac- 
cused ;  but  where  exceptions  are  in  the  enactmg  part  of  a  law,  it  niustapporia 
the  charge  that  the  detendant  does  not  fall  within  any  of  them.  Butiothiscase 
I  do  not  think  myself  at  liberty  to  go  into  the  question  if  it  were  doubtfiil;  for 
all  the  cases  from  the  making  of  the  statute  are  uniform  in  support  of  the  ob- 
jection. The  judgment  in  the  Queen  v.  Matthews  has  nothing  to  do  with  this 
case :  there  is  an  obiter  saying  only  at  best.  In  Rex  v,  Marriott,  the  witness 
swore  generally  that  the  person  was  not  qualified;  that  was  holden  bad.  The 
witness  in  this  case  swears  exactly  the  same;  and  the  justices  adjudge  on  that 
evidence  only.  The  stream  can  never  go  higher  than  the  sprinj^  head.  Rex  '• 
Hill  is  in  point  In  the  case  from  Comvns,  as  that  was  an  action,  the  geooai 
averment  might  be  sufficient;  because" in  the  examination  of  the  question  at 
the  trial  the  qualification  might  begone  into.  The  Chief  Justice,  in  Rex  ▼. 
Pickells,  argued  from  this  as  a  settled  point,  exceptio  probat  regulam.  There- 
forelhis  point  seems  settled  by  all  the  determinations ;  for  which  reason  I  do 
not  enter  at  large  into  the  question ;  though  if  I  should  do  that  the  exception 
seems  well  founded. — Dennison,  J.  I  thought  this  question  had  been  at  rest; 
because  it  is  founded  on  strong  reasons  and  rules  ol  law.  There  is  a  known 
distinction  between  exceptions  ma  statute  byway  of  proviso  (which  need  not  be 
set  forth)  and  those  in  the  purview  of  the  act )  and  to  this  point  there  is  a  vttj 
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iolbmiation  in  Rex  v.  Jainris  omitted  to  negative  the  de-  A.  D.  isoi. 
fendant's  qualifications,  and  lyas  therefore  clearly  bad ; 
and  what  was  there  said  by  the  Court  must  be  taken  with 
xtference  to  the  point  in  judgment.    There  can  be  no 
difference  in  the  rules  of  evidence  as  applicable  to  pro* 
ceedings  before  justices  of  peace^  and  before  the  supe- 
rior courts ;  and  in  actions  for  penalties  it  never  was 
deemed  necessary  for  the  plaintiff  to  disprove  the  de- 
fendant's qualifications.     It  is  impossible  in  the  nature 
of  the  thing  that  a  prosecutor  should  be  able  to  prove 
all  those  negatives.     If  the  fact  constituting  the  offence 
be  proyed,  it  is  sufficient  to  put  the  party  upon  his  de- 
fence ;  and  he  to  whom  the  fact  must  be  best  known 
must  prove  the  affirmative,  and  shew  that  he  was  qua- 
lified to  do  it.     It  is  true,  that  in  R.  v.  Thompson  (a) 
ihe  precedent  in  Bum  was  sustained ;  but  the  Court  ex- 
pressed  great  dissatisfaction  with  it,  and  this  point  was 
not  in  question.    It  must  indeed  be  stated  in  a  decla- 
ration for  the  penalty,  that  the  defendant  ^^  not  being  a 

strong  case  (Rex  y.  Bell,  vide  Fost  430.)  upon  an  indictment  against  a  persoa 
for  having  coininjg-instruments  in  his  custody.  It  was  said  hy  Mr.  Norton, 
that  in  a  conviction  it  is  sufficient  to  pursue  the  words  of  the  act  of  parliar 
meot:  but  I  think  that  is  not  so;  and  tnere  are  many  cases  where  it  has  been 
niled  otherwise.  Amone  other  instances  it  was  so  determined  in  the  Case  of 
Rex  y.  Chapman,  Ea&ter  Term,  28  Geo.  S.  upon  a  conviction  of  a  person  for 
robbing  an  orchard;  which  the  Court  held  not  sufficient;  but  it  ought  to  have 
appeared  of  what,  and  how,  the  orchard  was  robbed,  that  they  might  judge 
whether  it  were  a  robbery  within  the  meaning  of  the  43  Eliz,  c.  f.— Foster,  J. 
I  am  of  the  same  opinion.  Where  negatives  are  descriptive  of  the  offence, 
there  they  must  be  set  forth.  The  case  my  brother  Dennison  refers  to  upon  the 
Btat.  8  &  9  W.  3.  for  having  coining*instruments  in  his  custody  is  very  strong. 
I  am  strongly  inclined  against  the  authority  of  the  case  in  Comyns  upon  the 
action  of  debt  for  the  penalty.    Conviction  quashed. 

(a J  On  the  mention  of  this  case  Lord  Kenyon^  C.  J.  said.  One  point  in  that 
case  has  always  afforded  me  great  dissatisfaction;  namely,  that  the  Court 
would  in  any  case  intend  that  the  evidence  was  eiven  in  the  defendant's  pre* 
ience,  without  its  so  appearing  on  the  face  of  the  conviction.  Mr.  Justice 
BulUry  unadvisedly  as  I  think,  in  that  case  held  that  the  form  of  conviction 
there  pursued  was  well  enough,  because  the  precedent  in  Burn  was  in  the  same 
^onn.  lam  very  sorry  that  that  was  ever  accjuiesced  in  by  me(l).  I  have 
often  thought  since  that  there  is  sound  sense  in  what  was  ooce  said  by  the 
late  Lord  C.  J.  Eyre,  that  the  sooner  a  bad  precedent  was  gotten  rid  of  the 
better. 

(1)  Vide  R.  y.  Ixjvctt,  7  Term  Rep.  163.  and  R.  v.  Swallow,  8  Term  Rep, 
584, 
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A.PM801.  person  duly  qnalified,  &c.  to  kill  game,"  &c.  did  tlie 
act ;  but  it  is  not  necessary  for  the  plaintiff  to  prore  the 
disqualification  ;  and  if  not,  neither  can  it  be  necesiarjr 
for  the  prosecutor  to  prove  the  like  allegation  in  an  in* 
formation  before  a  magistrate.     If  the  negative  of  the 
qualifications  were  not  introduced  in  the  same  clause  of 
the  act  by  which  the  ofience  is  constituted,  it  would  ool 
"be  necessary  even  to  state  those  negatives  in  the  infold 
mation  :  but  that  is  a  mere  technical  rule  of  pleading; 
and  it  cannot  alter  the  nature  of  the  evidence  whether 
such  matter  be  introduced  in  the  same  or  any  subw* 
quent  clause  ;  it  is  still  only  matter  of  defence,  and  the 
affirmative  must  be  proved  by  the  party  who  wishes  to 
avail  himself  of  it.     As  to  the  other  objection,  the  ma* 
gistrate  does  not  adjudge  the  defendant  not  to  be  qua* 
lified ;    for  the  information  charges  that  he  was   not 
qualified  in  the  manner  required  ;  and  that  being  read 
to  him,  he  denies  it,  jand  pleads  not  guilty  to  the  whole; 
then  the  fact  being  proved,  and  he  pretending  to  be 
qualified,  but  giving  no  evidence  of  it,  as  it  was  in- 
cumbent on  him  to  do,  the  justice  adjudges  him  guilty 
of  the  offence  aforesaid  ;  which  therefore  refers  to  the 
offence  as  charged  in  the  information. — Lord  JTeirymi, 
C.  J.  The  first  objection  is  fairly  gotten  rid  of.    Justice 
require  that  a  party  should  be  duly  summoned  and 
fully  heard  before  he  is  condemned ;  but  if  he  be  stated 
to  be  present  at  the  time  of  the  proceeding,  and  to  have 
heard  all  the  witnesses,  and  not  to  have  asked  for  any 
further  time  to  bring  forward  his  defence,  if  he  had  any, 
this  at  all  times  has  been  deemed  sufficient    On  the 
other  point  there  is  much  weight  in  the  objection.    The 
Case  of  the  King  v.  Jarvis  was  decided  above  forty 
years  ago :    and  at  that  time  Mr.  Justice  Denmson 
'    thought  that  the  question  had  been  long  at  rest;  and 
Lord  Mansfield  said,  that  it  had  been  settled  by  such  a 
train  of  authorities  that  he  did  not  think  hifiaself  at 
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liberty  to  go  into  the  que^ion :  and  he  referred  to  the  A  D.  isoi. 
Case  of  the  King  v.  Marriott,  where  the  witness  only 
swearing  generally  to  the  want  of  qualification  of  the 
defendant  was  holden  not  to  he  sufficient.  No  compii« 
rison  can  be  made  between  summary  proceedings  on  a 
cx>n?iction  before  magistrates,  and  actions  in  the  courts 
of  common  law.  In  the  former  it  is  incumbent  upon 
the  magistrates  to  shew  expressly  that  they  had  a  juris* 
diction  in  the  particular  instance ;  and  they  have  no 
jurisdiction  to  convict  unless  the  defendant  had  none  of 
the  qualifications  mentioned  in  the  Statute  22  Sc  23 
Car.  2.  All  these  being  in  the  purview  of  the  act  must 
be  specifically  negatived  by  the  prosecutor  in  his  infor- 
mation. The  distinction  between  this  case  and  one 
where  the  exceptions  are  introduced  by  way  of  proviso 
in  a  statute,  was  expressly  stated  by  Mr.  Justice  Denni- 
son,  than  whom  no  person  was  ever  better  versed  in  the 
rales  of  special  pleading.  And  in  Sir  James  Burrow's 
report  of  the  case  (a),  it  is  stated  to  have  been  said  by 
him,  ^Hhat  the  evidence  of  the  adjudication  ought  both 
of  them  to  be,  that  the  defendant  has  not  those  qualifi* 
cations  that  are  specified  in  the  act,  or  any  of  them." 
That  that  was  so  stated  and  understood  by  the  bar  at  the 
time  appears  from  the  pHrecedent  of  the  form  of  such  a 
conviction  settled  by  Mr.  Dunning,  which  is  given  by 
Mr.  BoBcawen  in  his  Treatise  on  Convictions  {b)j  in 
ivhick  precedent  the  qualifications  are  aH  specifically 
negatived,  not  only  in  the  information,  but  also  in  set- 
ting forth  the  evidence,  and  again  in  the  adjudication. 
But  it  is  said  to  be  impossible  for  the  prosecutor's  wit- 
ness to^e  negative  evidenoeof  the  want  of  qualification 
in  the  defendant :  but  I  do  not  see  why  that  may  not  be  done. 
A  witness  may  give  general  evidence  of  it  from  his  belief. 
He  may  know  the  defendant,  and  know  that  to  all  ap- 
pearance he  is  not  a  man  of  substance  :  evidence  may 
(ti)  1  Burr.  IM.       (b)  P.  ise.  vide  p.  44-«  in  the  same  book. 
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A.  D,  1801.  be  given  of  his  condition  in  life  to  raise  a  reasonable 
presumption  against  his  haying  any  of  the  necessary 
quaUfications.  It  is  necessary  for  courts  of  justice  to 
hfild  a  strict  hand  over  summary  proceedings  before 
magistrates,  and  I  never  wilt  agree  to  relax  any  of  the 
rules  by  which  they  have  been  bound.  Tbeir  juris- 
diction  is  of  a  limited  nature,  and  they  must  shew  that 
the  party  was  brought  within  it.  Shall  it  be  sufficient 
for  the  witness  to  eslj^  that  he  saw  such  a  person  (per- 
haps a  nobleman  of  the  highest  rank  and  largest  fortone 
in  the  kingdom)  out  a  shooting  on  such  a  day ;  undsliall 
that  be  sufficient  to  convict  him,  because  the  informa- 
tioD)  which  is  not  upon  oath,  contains  in  point  of  form 
an  allegation  that  the  defendant  was  not  qualified.  If 
this  were  sufficient  to  warrant  a  conviction,  unless  thi 
defendant  proved  his  own  qualification,  it  may  be  neces- 
sary for  him  to  bring  his  title  deeds  and  witnesses  fromthi 
furthest  part  of  the  kingdom,  in  order  to  shew  his  qaalir 
fication.  The  proposition  is  monstrous ;  and  the  incoDT^ 
nience  and  vexation  would  be  insufferable.  I  know  not 
how  fiur  it  may  not  extend.  The  legislature  only  intended 
to  subject  persons  not  having  certain  qualifications  to  this 
lununary  jurisdiction.  The  defendant  must  therefore  be 
shewn  to  be  such  a  person.  And  if  Lord  Man^tH 
Mr.  Justice  Dermisany  and  Mr.  Justice  Foster  thought 
that  all  this  was  necessary  above  forty  years  ago,  suielj 
the  length  of  time  which  has  since  elapsed,  without 
their  decision  having  been  called  in  question,  has  not 
weakened  but  rather  confirmed  the  authority  of  it. 
Therefore  I  am  of  opinion  in  this  case  that  evidence 
ought  to  have  been  given  of  the  defendant's  want  of  the 
qualifications  mentioned  in  the  statute,  which  the  nui' 
gistrate  should  have  set  out  in  the  conviction,  and  that 
he  should  have  proceeded  to  adjudge  that  the  defendant 
had  not  those  qualifications.— Groie,  J.  I  shall  not 
attempt  to  vindicate  all  the  doctrine  which  is  to  ta 

5 


APPENDIX.  1289 

ibund  in  the  books  respecting  summary  proceedings  A.  D.  18C1. 
before  justices  of  peace.     There  are  certain  technical 
rules  laid  down  for  their  observance,  which  1  cannot 
reconcile  to  the  rules  which  regulate  proceedings  in 
other  cases.     I  cannot  say  why  there  should  be  any 
distinction  between  the  mode  of  proof  in  a  proceeding 
of  this  sort,  and  in  an  action  on  the  Game  Laws,  where 
I  believe  no  negative  proof  is  ever  given  by  the  prose- 
cutor of  the  want  of  qualification  in  the  defendant;   but 
the  affirmative  proof  lies  upon  him  to  shew  qualifica- 
tion.    On  looking  however  into  the  books,  one  finds  that 
distinctions  have  been  made  between  them,  and  that  cer- 
tain technical  rules  have  been  established  for  regulating 
proceedings  on  convictions  which  cannot  now  be  over* 
thrown  without  manifest  confusion.      Amongst  other 
rules  it  has  been  said  by  Lord  Mansfield  and  Mr.  Jus- 
tice Dennison^  that  there  must  be  evidence  of  the  de- 
fendant's want  of  qualification  in  order  to  warrant  a 
conviction :  and  there  is  no  such  evidence  stated  in  this 
conviction.      Whatever  therefore  my  opinion  might 
have  been  if  this  had  been  res  nova,  I  cannot  set  up  my 
judgment  against  theirs  which  has  been  so  long  ac- 
quiesced in,  and  therefore  I  feel  myself  compelled  to 
say  that  this  conviction  is  bad. — Lawrence^  J.     Every 
conviction  must  undoubtedly  charge,  that  the  defendant 
had  none  of  those  qualifications  which  are  mentioned 
in  the  enacting  clause  of  the  statute ;  for  unless  that  be 
so  charged,  there  is  no  oflfence  imputed  to  the  defendant 
of  which  he  can  be  convicted.     Then  the  fact  commit- 
ted by  the  defendant   which    brings   him  within  the 
ofience  charged  must  be  proved  and  set  forth,  and  the 
magistrate  must  proceed  to  convict  him  of  the  ofience 
imputed  to  him.     But  if  there  be  a  complete  charge  of 
the  offence  in  the  information,  I  do  not  see  that,  if  the 
adjudication  convict  the  party  of  the  ofience  as  charged 
dgainst  him  in  the  information,  it  is  necessary  to  repeat 
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AbitK  l6DJk  tiiat  charge  in  the  adjudicating  part  of  the  conviction  z 
Ibitrepetition  of  it  does  not  make  it  stronger  or  more 
ekylr.  Then  as  to  the  mode  of  proof  by  which  the 
irge  is  to  be  sustained,  I  see  no  reason  why  the  proof 
the  fact  committed  by  the  defendant  should  not 
prima  fiacie  be  sufficient,  at  least  so  far  as  to  throw  the 
onus  upon  him  of  proving  that  he  was  qualified  to  do  &• 
The  difficulty  of  proving  the  negative  of  aU  theqoalifi* 
cations  stated  is  so  great  as  to  make  it  impossible  in  some 
cases  for  a  prosecutor  to  do  it.  It  may  perhaps  some* 
times  be  shewn  that  the  defendant  is  in  some  inferior 
situation  in  life,  such  as  a  servant  or  the  like,  and  so  il 
may  be  presumed  that  he  is  not  likely  to  be  qualified : 
•but  the  qualifications  themselves  are  very  numerons; 
and  where  the  party  is  not  known,  or  his  circomsUnccs 
not  apparent,  it  must  be  almost  impossible  for  a  proses 
cutor  to  giye  even  that  sort  of  evidence,  much  less  to 
disprove  every  qualification  mentioned.  A  party  may 
have  small  estates  in  several  counties  unknown  to  the 
prosecutor,  all  which  together  may  amount  to  a  qus:- 
iification,  though  each  were  much  below  it.  At  any 
rate,  there  seems  to  be  little  or  no  advantage  Co  a  de- 
fendant in  calling  upon  a  witness  to  give  general  nega- 
tive evidence  of  want  of  qualification,  even  in  cases 
where  it  is  capable  of  being  done  from  a  previous  know- 
ledge of  the  party.  And  if  the  main  fact  be  proved, 
that  he  killed  the  game.  Sec.  and  he  d€)es  not  then  prove 
that  he  was  qualified  to  do  so,  nor  desires  further  time 
to  bring  forward  such  proof,  it  appears  to  me  that  the 
justice  is  authorized  to  conclude  that  he  is  not  qualified, 
and  to  convict  hira  of  the  offence  charged  in  the  infor- 
mation. Here  the  information  charges  an  offence  with- 
in the  jurisdiction  of  the  convicting  magistrate;  the 
witness  proves  the  fact  committed  by  the  defendant, 
which  subjects  him  to  the  penalty  of  tbe  statute;  and 
the  adjudication  referring  to  the  offence  charged  in  the 
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information  conricts  him  of  such  offence.     But  in  Rex  A.  D,  isoi, 
V.  JarWs  the  defect  wa«  in  the  information  itself,  tvhidi 
did  not  n^;ative  the  qualificatioifis.     To  that  therefiire 
must  be  principally   referred  what  yms  said  by  IJU^ 
Court;  which  appears  to  have  been  grounded  on  i^j^ 
Case  of  the  King  v.  Marriott,  where  the  witness  swore* 
to  the  want  of  qualification,  without  its  being  charged 
in  the  information.     Indeed  in  Rex  y.  Crowther,  it 
leems  as  if  it  was  required  of  the  witness  to  give  general 
negative  evidence  of  the  defendant's  want  of  qualifica- 
tion, though  it  was  holden  not  to  be  necessary  to  ne- 
gative every  particular  qualification.     But  in  that  cam 
it  was  not  necessary  to  determine  upon  the  necessity  of 
it.    And  I  cannot  see  what  advantage  it  is  to  the  de- 
fendant if  it  were  given.     Therefore  upon  the  general 
mle  which  governs  evidence  of  this  scMrt,  I  think  the 
affirmative  proof  lay  on  the  defendant,  and  that  the 
conviction  is  right. — Le  Blanc ^  J.      The  conviction 
itates  the  information  laid  before  the  magistrate,  which 
nejfatives  every  particular  qualification  in  the  defen- 
dant.   Then  it  states,  that  the  party  had  notice  of  the 
charge,  and  was  present  when  the  witness  was  examin* 
^ ;  that  he  pleaded  not  guilty,  and  the  witness  proTed 
the  fact  against  him ;  and  then  being  called  upon  to 
make  his  defence,  he  pretended  that  he  was  qualified, 
bnt  produced  no  evidence  of  it ;  whereupon  the  justice 
adjudges  him  guilty  of  the  offence  aforesaid.      The 
first  objection  made  is,  that  there  was  no  summons,  but 
that  has  been  properly  given  up  ;  for  when  it  is  stated 
that  the  -party  was  present  and  heard  the  charge  and  the 
evidence  against  him,  and  made  no  defence,  nor  required 
any  further  time  to  prepare  his  evidence,  it  seems  to  be 
folly  sufficient  to  warrant  a  conviction.     Secondly,  it  is 
objected,  that  the  evidence  does  not  negative  the  de- 
fendant's qualifications ;  and  thirdly,  that  they  are  not 
negatived  by  the  adjudication.     As  io  this  last,  when 
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A.  D.  1801.  thg  information  charges  that  he  had  none  of  the  petti* 
cular  qualifications  required  hy  the  statute,  which  it 
specifically  sets  out,  and  the  justice  adjudges  him  goil- 
tj  of  the  oflfence  aforesaid ;  that  must  necessarily  mean 
the  ofience  as  it  appears  to  be  charged  in  the  infoima- 
tion,  and  is  the  same  as  if  the  adjudication  had  repeated 
in  the  negative  all  the  qualifications  there  stated.    As 
to  the  second  objection,  that  the  evidence  does  not  ne» 
gatiye  those  qualifications.     In  general  the  rule  is  con- 
sidered to  be,  that  a  party  is  not  required  to  prove  a 
nq^ive,  but  it  lies  on  the  other  side  to  prove  the  af* 
firmative  of  that  which  he  insists  on.     Where  the  party 
has  notice  by  the  information  of  the  offence  with  which 
he  is  charged,  and  which  states  that  he  had  not  such 
and  such  qualifications,  that  gives  him  notice  to  come 
prepared  with  proof  that  he  has  any  such  qualification. 
So  far  he  is  benefitted  by  the  form  of  the  information. 
But  as  to  the  proof j  I  do  not  know  that  there  are  differ- 
ent  rules  of  evidence  in  case  of  proceedings  before 
magistrates  from  those  which  apply  to  actions  in  the 
courts  above.     And  if  the  Court  were  to  determine  that 
it  was  necessary  for  the  witness  to  negative  the  defien- 
dant's  qualifications,  in  order  to  wariant  a  convictioii 
by  a  magistrate  in  this  mode  of  proceeding,  I  do  not 
see  why  it  must  not  be  equally  necessary  to  give  the 
same  evidence  before  a  judge  and  jury  in  an  action  for 
the  penalty.     Whatever  is  an  authority  for  the  one 
must  1  think  equally  bind  the  other.     In  Rex  v.  Jarvzs 
the  information  itself  did  not  negative  the  qualifica- 
tions ;  that  therefore  was  a  fundamental  objection.    It 
was  there  neither  charged,  proved,  nor  adjudged  that 
he  had  not  any  of  the  particular  qualifications  men- 
tioned in  the  statute.    The  observation  therefore  made 
on  that  case  by  the  Court  applied  to  the  information 
and  to  the  whole  of  the  proceedings,  because  in  no  part 
of  the  convictiou  were  the  particular  qualification^  ne- 
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gatived  :  it  was  not  necessary  therefore  to  discrimim^te  A.D>  laoi. 
between  the  information  and  the  evidence.  Tbeveftre 
as  the  information  in  this  case  contains  a  proper'ttid 
fiiU  charge  of  the  offence,  and  it  appears  to  me  to.ibc 
impossible  that  the  prosecutor  should  be  able  to  pn^e 
negatively  that  the  defendant  has  not  any  of  the  quallfi- 
cations  mentioned,  1  think  the  conviction  right.  The 
Court,  being  equally  divided,  made  no  order. 

Thos.  Heath's  Case.  2  East's  Pleas  of  the  Crown,  p.  609.  A.  D.  isoi. 
Consonant  to  the  above  construction  no  indictment  Thos.  Heath's 

lies  for  deer-stealing  in  the  first  instance,  althouffh  it  heVf^  Sarum, 
i«:^  4.1    *  -I u     1  ,  .       ,  March  1801, 

laid  that  the  deer  was  reclaimed.     And  though  the  sta-and  after- 

tute  only  mention  red  or  fallow  deer,  yet  the  cross^f^'^*'''^*''*' 
breeds,  such  as  what  is  called  a  bastard  menald,  bred  Judges.  MS. 

from  a  menald  buck  and  a  fallow  doe,  are  within  thc*'"^' 
act. 


Bagott  V.  Orr.  Bos.  and  Pul.  Rep.  p.  UTi. 
Trespass.     The  first  count  was  for  breaking  and  en-prima  facie 
tcring  the  plaintiff's  closes,  called  the  Foot-Muscle-«^ery  subject 
Skear,  the  Great-Out-Musclc-Skear,  and  the  Sea-shore, SeVi**"^'"* 
in  the  parish  of  Keysham,  and  plaintiff's  shell-fish  and[^""^  "P^** 
shells  there  finding,   catching,  taking,  and  carrying betw^  high 
away  and  converting  and  disposing  thereof  to  the  de-f"^  ^^^,  ^?- 

P    J       ,,  ,_,        ,  ^^^  mark;  but 

lenoant  %  own  use.     The  2d  count  was  for  breaking  and  such  general 
entering  the  same  closes,  and  with  defendant's  feet  andjf J^g^d^bJ'' 
the  ieet  of  hb  servants  in  walking,  treading  up,  tramp-^he  existence 
ling  upon,  subverting   and  spoUing    plaintiff's  soiljsfvrrjhf^n 
«arth,  and  sand,  and  with  the  feet  of  cattle,  and  with*^°»e  indivi- 
the  wheels  of  caniages,  and  the  keels  of  boats  treadingif  thcreTe^a 
ttp,  and  trampling,  &c.  and  plaintiff's  sheU-fish  and£^i?J*^*?i® 
sneus,  breakuig,  crushmg,  and  destroying,  and  withsubject  to 
•pades,  shovels,  mattbcks,  pickaxes  and  other  instru-^Hg^^Jjj^^ 
i&^ts,  digging  and  making  holes  and  pits,  and  turn-on  the  sea- 
^  Bp,  &c.   plaintiff's  earth,    soil,  and   sand,  andhigt^an?low 
*%Sttig  up,  raising  up,    and  getting  up  divers  largc^^^rnaark? 
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""  ■  ;„i„.  away  the  «me,  and  conrerting  «k1  d»po«Dj 

tber«>f  to  the  defendant's  «WR  «se.    Thefe  w«re  «ve. 

wl  other  counts  for  breaking  and  entering  plainUff  s  «- 

Teral  fishery  and  hU  free  fishery,  on  which  issues  m  bd 

>»efe  joined.    The  defendant  pleaded,  1st,  the  gtoeiH 

issue.    2dly,  As  U>  the  trespasses  mentioned  in  the  t«o 

first  counts,  that  the  clo««  therein  severally  meatwoed 

w««  the  same,  "  and  that  the  said  closes,  m  whidi, 

&c    at  the  said  several  times  when,  &c.  were  and  rtiU 

ue,  and  from  time   immemorial  have  been  part  and 

parcel  of  a  certain  arm  of  the  sea,  in  which  eveij 

Wbjcct  of  thU  realm  at  the  said  several  times  »hffl, 

&c.  of  right  had,  and  of  right  ought  to  have  had, 

„d  now  hath,  and   of  right  ought   to  have  the  h- 

berty  and  privilege  of  fishing  and  catching,  diggio? 

for,  raUing,  getting,  taking  and  carrying  away  .heU- 

fish  and  shells  there,  therefore  defimdant  beuiga"*- 

ject  of  this  realm  at  the  said  several  times  when,  &c. 

entered  into  the  said  closes  in  which,  &c.  so  being  put 

and  parcel  of  the  said  arm  of  the  sea,  to  fish  thwem, 

and  to  catch,  dig  for,  raise,  get,  take,  and  «»"?  "*^ 

the  shell-fish  and  shells  there,  and  did  then  8»dtli«« 

fish,    and  caught,  took,   and  carried  away  the  i«J 

shell-fish  and  shells  in  the  first  count  mentioned,  «« 

also  dug  up,  raised  up,  and  got  up,  took  and  cun^ 

away  the  said  other  shell-fish  and  shells  in  the  secoso 

count  lastly  mentioned,  as  it  was  lawful  for  him  to  d«j 

and  for  the  digging  up  and  carrying  away  of  **  ** 

shell-fish,  he  entered  the  said  closes  in  which,  &c.  ey 

himself  and  with  other  persons,  and  with  the  »m 

tie,  carts,  waggons,  and  other  carriages,  nndtbesw" 

boats,  lighters,  and  other  vessels,  the  same  '*'"^'*r 

sonable,  proper,  and  necessary  in  that  behalfi  «» 

so  doing  he  necessarUy  and  unavoidably  with  be 

and  the  feet  of  those  other  persons  in  walking » 
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trod   up,  trampled  upon,  subverted,  and  spoiled  the  A.  D.  leoi. 
soil,  earth,  and  sand  in  the  second  count  mentioned, 
and  with  the  feet  of  the  said  cattle,  and  with  the  wheels 
of  the  said  carts,  waggons,  and  other  carriages,  and 
-witb  the  keek  of  the  said  boats,  lighters,  and  other  ves- 
sels a  little  trod  up,  trampled  upon,  tore  up,  and  sub- 
verted and  spoiled  other  the  soil  of  plaintiff^s  last-men- 
tioned closes,  and  the  said  shell-fish  and  shells  in  the 
second  count  first  mentioned  necessarily  and  unavoid- 
ably a  little  broke,  crushed,  and  destroyed,  and  with 
the  said  spades,  shovels,  mattocks,  pickaxes,  and  other 
inslrumeuts,  the  same  being  useful,  proper,  and  neces- 
sary in  that  behalf,  and  in  digging  up,  raising,  and 
getting  the  said  shell-fish  and  shells  in  the  second  count 
lastly  mentioned,  necessarily  and  unavoidably  dug  and 
made  the  said  holes  and  pits  in  plaintifi's  said  closes, 
and  necessarily  and  unavoidably  with  the  spades,  sho- 
Tels,  mattocks  pickaxes,   and  other  instruments,  dug 
up^  turned  up,  subverted,  and  spoiled  a  little  of  the 
earth,  soil,  and  sand  in  the  said  closes,  doing  as  little 
damage  on  that  occasion  as  he  could,  wliich  are  the 
same,  &c.  whereof,  &c.    And  this,  &c.  wherefore,  &c. 
Upon  this  the  plaintiff  new  assigned,  alledging  that  de- 
fendant, on  the  days  in  the  first  count  mentioned,  broke 
and  entered  the  plaintifi'^s  close  in  the  first  count  men- 
tioned, <^  being  certain  closes  lying  within  the  flux  and 
reflux  of  the  tides  of  the  sea  in  plaintiff's  manor  of 
Kcysham,  and  the  said  shell-fish  and  shells  there  then 
found,  caught,  took,  and  carried  away  and  converted 
and  disposed  thereof  to  his  own  use,  when  the  same 
closes,  in  which,  &c.  were  left  dry,  and  were  not  co- 
vefed  with  water.'*     And  also  that  defendant  on  the 
days  and  in  the  manner  in  the  second  count  mentioned, 
broke  and  entered  plaintiff's  closes,  ^^  being  certain 
closes  lying  within  the  flux  and  reflux  of  the  tides  of  the 
within  plaintiff's  said  manor  of  Keysham,  and  with 

[3p] 
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A.  P.  1801.  his  feet,  Sec,  trod  up,  &c.  the  said  earth,  loil,  aod 
sand,  in  the  second  count  mentioned,  and  with  theieet 
of  the  said  cattle  in  that  count  mentioned,  and  withtk 
wheels  of  the  said  carts,  &c.  and  with  the  keeb  of  the 
said  boats,  &c.  trod  up  the  said  other  soil  in  plaintiffs 
last^mentioned  closes    in  the  said  second  count  iiksi- 
tioned,  and  plaintiff's  said  other  shell-fish  and  shells  in 
the  second  count  mentioned,  broke,  crushed,  &cand 
with  spades,  &c.  dug  and  made  holes,  &c,  and  laiied 
up  and  got  up  the  said  shell-fish  and  shells,  &c.  and 
took  and  carried  away  the  same,  and  converted  aod 
disposed  thereof,  &c*  when  the  last-mentioned  doM 
in  which,  &c.  were  left  dry  and  were  not  coTered  with 
water,  as  plaintiff  hath  in  the  first  and  second  counts  of 
the  said  declaration  complained  against  him,  which  se- 
veral  trespasses  so  aboye  new  assigned  are  other  and 
difierent  trespasses,   &c.      Wherefore,   &c.    To  the 
new  assignment  the  defendant  pleaded,  1st,  the  genenl 
issue ;  2dly,  <<  that  the  said  closes  first  aboye  newif 
assigned,  and  the  several  closes  secondly  above  newlj 
assigned  are,  and  at  the  said  several  times,  &c.  were 
the  same  closes  and  not  other  or  different  closes, 
are  at  those  times,  when,  &c.  were  certain  rocks 
•anAi  of  the  sea,  lying  within  the  flux  and  reflux 
tides  of  the  sea ;  and  that  the  said  shell-fish  and  shells 
in  the  said  closes  in  which,  &c.  were  certain  shcll-fish 
and  fish-shells,  which  at  the  said  several  times  wheo, 
&c.  were  in  and  upon  the  said  rocks  and  sands  of  the 
sea,  and  which  but  a  little  before  the  said  times  when, 
&c.  were  by  the  ebbing  of  the  tides  of  the  sea  teft  then 
in  and  upon  the  said  closes  in  which,  &c. ;  and  that  in 
the  said  closes  in  the  said  declaration  mentioned  ererj 
subject  of  this  realm  at  the  said  several  times  wb«f 
Sec.  of  right  had,  and  of  right  ought  to  have  had,  aod 
now  hath,  and  of  right  ought  to  have  the  libertjand 
privilege  of  getting,  taking,  and  carrying  «w»7>  ^ 
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shell-fisb  and   fish-shells  left  by    the   said  ebbing  of  A.  T).  I80n 
the  (ides  of  the  sea    in  and  upon  the  said  closes,   in 
wbicb,  &c.  wherefore  the  defendant  being  a  subject  of 
this  realm,  at  the  said  several  times,  when,  &c.  entered 
info  the  said  closes  in  which,  &c.  to  gei^  take,  and 
carry  away  the  shell-fish  and  fish-shells  left  by  the  ebb- 
ing of  the  tides  of  the  sea  in  and  upon  the  said  closes 
in  which,  &c.  and  then  and  there  got,  took,  and  car- 
ried away  the  said  shell-fish  and  shells  in  the  said  first 
count  mentioned,  and  also  got,   and  for  that  purpose 
with  spades,  shovels,  mattocks,  pickaxes,  and  other  in- 
straments,  necessarily  dug  up  and  raised  up,  and  took 
and  carried  away  the  other  shell-fish  and  shells  in  the 
second  count  lastly  mentioned ;  and  for  the  getting, 
taking,  and  carrying  away  of  the  said  shell-fish  and 
shells,  the  defendant  at  the  said  times  when,  &c.  entered 
the  said  closes  in  which,  &c.  as  it  was  lawful  for  him  to 
do  by  himself  and  with  other  persons,  and  with  the  said 
cattle,  carts,    waggons,  and  other   carriages,  and  the 
said  boats,  lighters,  and  other  vessels,  the  same  being 
reasonable  and  proper  and  necessary  in  that  behalf,  and 
in  so  doing  he  necessarily  and  unavoidably  with  his 
feet,  and  the  feet  of  those  other  persons  in  walking,  a 
little  trod  up,  trampled,  subverted,  and  spoiled  the  foil, 
earth,  and  sand,  in  the  said  second  count  mentioned, 
and  with  the  feet  of  the  cattle,  and  with  the  wheels  of 
the  said  carts,  waggons,  and  other  carriages,  and  with 
the  keels  of  the  said  boats,  lighters,  and  other  vessels,  a 
little  trod  up,  trampled  upon,  tore  up,  subverted,  and 
spoiled  other  the  said  soil  of  the  said  last-mentioned 
closes  of  the  plaintiff,  and  the  shell-fish  and  shells  in 
the  second  count  first  mentioned,  necessarily  and  una- 
voidably a  little  broke,   crushed  and  destroyed,  and 
^h  the  said  spades,  shovels,  mattocks,  pickaxes,  and 
other  instruments,  the  same  being  useful,  proper,  and 
necessary  in  that  behalf,  in  digging  up,  raising,  and  get- 

.       [S  F  2] 
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A.D.  1801«  ting  the  said  shell-fish  and  shells  in  the  said  second  coant 
lastly  mentioned,  necessarily  and  unavoidably  dug  and 
made  the  said  holes  and  pits  in  plaintiff's  said  closes, 
and  necessarily  and  unavoidably  with  the  said  spades, 
shovels,   mattocks,    pickaxes,   and  other  instnimeots, 
dug  up,  turned  up,  subverted,  and  spoiled  a  little  of 
the  said  earth,  soil,  and  sand  in  the  said  closes,  as  it 
was  lawful  for  him  to  do  for  the  causes  aforesaid,  doing 
as  little  damage  on  that  occasion  as  he  could,  which 
are  the  same,  &c.  whereof,  &c.  And  this,  &c.  where- 
fore, &c/'     To  this  plea  there  was  a  replication,  tra- 
versing the  right  of  every  subject  to  take  shell-fish  and 
shells,  and  a  special  demurrer  thereto,  because  it  tra- 
versed matter  of  law  :  but  the  Court  seeming  to  think 
that  the  replication  Wiis  clearly  bad,  it  was  abandoned 
by  the  plaintiff's  counsel,  who  relied  upon  objections  to 
the  plea. — Marshall^  Sergt.  in  support  of  the  plea.  Tk 
question  is,  whether  every  subject  of  the  realm  has  a 
right  to  take  the  shell-fish  and  shells  which  are  left 
upon  the  sea  shore  by  the  ebbing  of  the  tides.   The 
right  of  fishing  in  the  sea  is  acknowledged  by  all  na- 
tions ;  it  is  universal,  and  part  of  the  law  of  nations. 
Grotius  de  Jure  Bel.  ac  Pac.  lib.  2.  c.  2.  s.  3.   And 
according  to  Grotius  no  person  can  have  any  property 
either  in  the  main  sea,  or  in  the  principal  arms  of  the 
sea ;  neither  can    a  man  have  any  property  in  the 
shores  and  sands  of  the  sea  :   these  are  all  incapable  of 
improvement,  and  never  can  be  exhausted  by  fte  onlj 
uses  to  which  they  can  be  applied,  namely,  those  of  sap- 
plying  fish  and  sand.     Bracton  (lib*  1.  c.  12.  fo.7.  b.) 
adopting  the  doctrine  of  the  civil  law,  says,  "N>' 
turali  vero  jure  communia  sunt  omnia  haec,  aqua  pw- 
fluens,  acr,  et  mare,  et  littora  maris,  quasi  maris  acces- 
soria ;  nemo  ctiim  ad  littus  maris  accedere  probB^etoc 
dum  tamcn  a  villis  et  a^dificiis  abstineat :  qui  littoia 
sunt  de  jure  gentium  communia  sicut  etmare.''   And 
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he  adds,  "  Fublica  vero  sunt  omnia  flumina,  et  portus;  A.D.  isoi. 
ideoque  jus  piscandi  omnibus  commune  est  in  porlu  et 
in  fluminibus ;  riparum  etiam  usus  publicus  est  de  jure 
gentium  sicut  ipsius  fluminis."     So  Sir  Mathew  Hale, 
in  his  Treatise  de  Jure  Maris,  part  1.  cap  4.  Hargravc's 
Law  Tracts,  p.  10,    11.   observes,   "  In  the  sea  the 
King  of  £ngland  hath  a  double  right,  namely,  a  right 
of  jurisdiction,  Trhich  he  ordinarily  exerciseth  by  his 
admiral,  and  a  right  of  propriety  or  ownership.     The 
king's  right  of  propriety  or  ownership  in  the  sea  is  evi* 
denced  principally  in  these  things  that  follow  :  1st.  The 
right  of  fishing  in  this  sea  and  the  creeks  and  arms 
thereof  fa  originally  lodged  in  the  Crown,  as  the  right 
of  depasturing  is  originally  lodged  in  the  owner  of  the 
waste  whereof  he  fa  lord,  or  as  the  right  of  fishing  be- 
longs to  him  that  is  the  owner  of  a  private  or  inland 
river.    But  though  the  king  is  the  owner  of  thfa  great 
waste,  and  as  a  consequent  of  his  property  hath  the 
primary  right  of  fishing  in  the  sea,  and  the  creeks  and 
arms  thereof,  yet  the  common  people  of  England  have 
regularly  a  liberty  of  fishing  in  the  sea,  or  creeks  or 
ara)s  thereof  as  a  public  common  of  piscary  ;  and  may 
not  without  injury  to  their  right  be  restrained  of  it  un- 
less in  such  places,  creeks,  or  navigable  rivers  where 
either  the  king  or  some  particular  subject  hath  gained  a 
propriety  exclusive  of  that  common  liberty."     In  the 
same  treatise,  p.  12.  it  is  said,  **  that  de  jure  coramuni 
between  the  high  water  and  low  water  mark,  doth  pri- 
ma fecie  belong  to  the  king  ;  Constable's  Case,  5  Co. 
107.  and  Dyer,  326.  b. ;  although  it  is  true  that  such 
shore  may  be  and  commonly  is  parcel  of  the  manor  ad- 
jacent, and  so  may  belong  to  a  subject,  yet  primd  fa- 
cie it  is  the  king's."     From  Constable's  Case,  5  Co. 
107.  2  Rol.  Abr.  170.  it  appears  that  the  shore  may 
belong  to  the  subject  either  in  gross  or  as  parcel  of  his 
manor :    "but  merely  being  the  manor  of  a  particular 
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A.  P.  1R01.  penon  b  not  sufficient  to  exclude  those  who  hare  b 
right  to  fish  there.  One  may  have  a  manor  and  aooiher 
the  right  of  fishing  in  the  water;  but  if  a  man  would 
claim  a  right  of  fishing  in  the  water  of  another,  tke 
proof  of  the  right  ties  upon  him.  In  Warren  ?.  Ma- 
thews, 6  Mod.  73.  I  Salk.  337.  S.  C.  Holt,  Ch.  J, 
says,  *' Every  subject  of  common  right  may  fish  witk 
lawful  nets  in  a  navigable  river  as  well  as  in  the  sea; 
and  the  king's  grant  cannot  bar  him  thereof."  Sola 
1  Mod.  105.  Lord  Fitzwalter's  Case,  Hale,  Ch.  J. 
says,  ^Mn  case  of  a  river  that  flows  and  rcflows,  and  is 
an  arm  of  the  sea,  there  prima  facie  it  is  CQmmoQ  to 
all :  and  if  any  one  will  appropriate  a  privilege  to  him. 
self  the  proof  Iteih  ou  his  side ;  for  in  case  of  anactioQ 
of  trespass  for  fishing  there,  it  is  a  good  justificatioa  to 
say  that  the  locus  in  quo  est  brachium  maris  in  quo  onus* 
quisque  subjectus  Domini  Regis  habct  et  habere  debet 
liberam  piscariam.  The  soil  of  the  river  Thames  is  in 
the  king,  and  the  lord  mayor  is  conservator  of  the  ri- 
ver, but  it  is  common  to  all  fishermen,  and  therefoie 
there  is  no  contradiction  in  the  soil  being  in  one,  and 
the  right  of  fishing  in  the  river  common  to  all  fisher* 
men."  Agaiu  in  Ward  v.  Creswell,  Willes'  Rep. 
g65.  16  Vin.  Abr.  354.  tit.  Piscary,  B.  S.  C.  the 
Court  held  that  all  tbe  subjects  of  England  of  comiDon 
right  might  fish  in  the  sea,  it  being  for  the  good  of  tbe 
commoiiweahh,  and  for  tbe  sustenance  of  all  tbe  people 
of  the  realm;  and  that  therefore  a  prescription  for  it 
as-  appurtenant  to  a  particular  township  was  void,  and 
as  absurd  as  a  prescription  would  be  for  travelling  the 
king's  highway,  or  for  the  use  of  the  air  as  appurt^ 
nant  to  a  particular  estate.  The  Statute  7  Jac.  1.  c.  18. 
after  stating  in  the  preamble  that  divers  persons  havio; 
lands  adjoining  to  the  sea  coast  in  the  counties  of  De- 
von and  Cornwall,  had  of  late  interrupted  the  haigc* 
men  and  such  others  as  had  used  at  their  free  wills  and 
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pleasures  to  fetch  sea-sand,  and  take  the  same  under  the  A>  D.  1801, 
full  sea  mark,  as  thej  had  theretofore  used  to  do,  en« 
acts  that  all  persons  in  the  said  counties  should  be  at 
liberty  to  take  sea-sand  at  all  places  under  the  full  sea 
mark.  That  statute  was  in  fact  a  full  recognition  of  the 
right  of  the  subject  to  use  the  shore  of  the  sea  in  every 
way  in  ivhich  it  could  be  serviceable  to  him.  It  proves 
that  his  right  is  not  confined  to  the  privilege  of  taking  of 
shell-fish  left  on  the  shore  by  the  ebbing  of  the  tides,  but 
that  he  may  also  take  the  fish-shells,  and  even  the  sand 
of  the  shore. — Besty  Sergt,  contra.  Admitting  the  gene- 
ral right  of  the  subject  to  take  the  fish  of  the  sea^  still  in 
this  case  that  general  right  is  circumscribed  by  the  cir- 
cumstance of  the  place  in  which  these  shell-fish  and 
fish-shells  were  taken,  being  part  of  the  manor  of  Key- 
sham.  Unless  therefore  the  defendant  set  up  a  right  of 
common  on  the  soil,  he  cannot  support  the  easement 
which  he  claims.  Prima  facie  the  shores  of  the  sea 
belong  to  the  king,  and  he  may  grant  any  part  of  them 
to  a  subject  either  reserving  or  not  as  he  pleases  a  gene* 
ral  right  of  fishery  to  all  his  subjects.  The  plaintifi* 
ought  not  io  be  called  upon  to  prescribe  for  a  right  of 

fishery  over  that  which  is  admitted  to  be  bis  own, 

* 

for  when  once  it  is  established  that  the  locus  in  quo  be- 
longs to  the  plaintifl^,  it  must  be  presumed  to  be  exclu- 
sirely  his,  unless  some  inconsistent  right  is  set  up  by 
the  defendant.  The  common  law  right  of  the  subject  io 
go  upon  the  shores  of  the  sea  between  high  and  low 
water  mark  only  applies  to  cases  where  no  exclusive 
tight  is  vested  in  any  individual.  Now  it  appears 
from  the  passage  cited  from  Halo's  Treatise,  Hargrave*s 
Tracts,  p.  18.  that  an  exclusive  right  to  the  shore  may 
belong  io  a  subject,  though  prima  facie  it  is  in  the 
king.  Indeed  in  pages  26  and  27  of  the  same  tract. 
Sir  MatbewHale,  speaking  of  the  sea-shore^  says,  "  It 
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A.  D.  1801.  may  not  only  belong  to  a  subject  in  gross,  which  pos* 
Bibly  may  suppose  a  grant  before  time  of  memory,  but 
it  may  be  parcel  of  a  manor/*  and  proceeds  to  men- 
tion the  several  ways  by  which  such  a  right  maybe 
evidenced.  To  the  same  cflFect  is  Com.  Digest,  tit 
Navigation,  A.  and  the  Case  of  the  Abbot  of  Ramsay, 
Dyer,  326.  b. ;  and  the  same  is  admitted  by  Lord 
Mansfield  in  the  Case  of  Carter  v.  Murcot,  4  Burr. 
2161.  Although,  however,  the  common  law  right  ot 
the  subject  should  be  established  to  take  sea-fish,  yet 
it  by  no  means  follows  that  the  subject  has  a  ri«ht  to 
take  the  shells  which  are  thrown  upon  the  sea-shore. 
It  is  well  known  that  in  many  parts  of  England  much 
of  the  various  matter  which  is  deposited  upon  tbc 
shore  by  the  sea,  belongs  to  the  owners  of  the  adjacent 
soil,  and  is  disposed  of  by  them  to  very  great  advan- 
tage.    The  Statute?  Jac.  1.  which  has  been  cited  in 

• 

support  of  the  right  of  the  subject  to  take  whatever  is 
found  between  high  and  low  water  mark,  -seems  to  af- 
ford a  contrary  inference ;  for  it  is  to  be  observed  that 
it  is  an  enacting  and  not  a  declaratory  law,  and  that  a 
peculiar  privilege  is  thereby  granted  to  the  men  of 
Devon  and  Cornwall,  which  peculiar  privily  it  would 
have  been  absurd  to  grant  if  all  the  people  of  England 
had  been  entitled  thereto  by  cotnmon  law.  The  Court 
were  of  opinion  that  if  the  plaintiff  had  it  in  his  power 
to  abridge  the  common  law  right  of  the  subject  to  take 
sea-fish,  he  should  have  replied  that  matter  specially, 
and  that  not  having  done  so,  the  plaintiff  must  suc- 
ceed upon  his  plra  as  far  as  related  to  the  taking  of  the 
fish ;  but  observed  that  as  no  authority  had  been 
cited  to  support  his  claim  to  take  shells,  they  should 
pause  before  they  established  a  general  right  of  that 
kind.  They  therefore  offered  to  allow  the  defendant 
to  amend  hie  pica  without  costs,  by  striking  oat 
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claim  to  the  fi^b-shells,  and  shaping  his  justification  in  A.  D.  isoi. 
such  waj  as  he  should  be  adrised.     Which  offer  was 
accordingly  accepted. 

2%e  King  v.  Ficton.    2  Easfs  Rep.  p.  195.  a.  D.  1802. 

A  conviction  on  the  Game  Laws,  removed  into  this  If  thccon- 
Ck>urt  by  certiorari,  was  as  follows :  (Surrey.)  Be  it^'^ting  ma- 
remembered,  that  on  the  16th  of  September,  in  the  41  a  proper  date 

Geo.  3.  &c.  at,  &c.  W.  D.  of,  &c.  came  before  me,  J^e^^^vk! ''^ 
J.  B.  one  of  the  justices,  &c.  and  then  and  there  gavetion  upon  the 
me  the  said  justice  to  be  informed  that  one  Caesar  Pic- afterwards*" 
ton,  of,  &c.  within  three  months  last  past,  to  wit,  on  the*^^^  nn  im- 
16th  of  this  same  month  of  September,  in  the  said  4 1st  to  the  time 
year,  &c.  the  said  Caesar  Picton  not  then  having  lands  ^.*^^^  ^h^^'j 
or  tenements,  &c.  (n^ativing  the  qualifications  in  thesealtothe 
Statute  82  and  23  Car.  2.  c.  26.)  did,  at,  &c.  keep(''^cS  before 
and  use  a  certain  gun  io  kill  and  destroy  the  game,  the  olTence 

against  the  form  of  the  statute,  &c.  ;  wHiereupon  the  the  latter  may 
said  C.  P.  afterwards,  to  wit,  on  the  same  16th  day  ^® 'ejected  as 
of  September,  in  the  4 1st  year,  &c.  af,  &c.  had  no- u  is  enough 
tice  of  the  said  information  and  of  the  offence  therein  **?*^*^®  ^®'*- 

victiou  sets 

charged  upon  him  as  aforesaid,   and  was  then  and  forth  that  the 
there  by  me  the  said  justice  in  due  manner  summoned^""***  ^** 
to  appear  before  me  the  said  justice  at,  &c.  to  make  oath,  without 
his  defence  to  the  said  charge  contained  in  the  informa- j|,*  J^f^j^^' 
tion  aforesaid.     And  thereupon  afterwards,  m.  on  the^ca^eh&^i&a* 
96th  of  September,  in  the  41st  year.  Sec,  at,  &c.   he  minister  the 
the  said  C.  P.  being  dnily  summoned  as  aforesaid  in^^^^* 
this  behalf,  before  me  the  said  justice,  appeareth   and 
is  present,  in  order  to  make  bis  defence  against  the  said 
charge,  &c.,  and  having  heard  the  same^  he  the  said 
C.  P.  is  asked  by  me  the  said  justice  if  he  can  say  any 
thing  why  he  should  not  be  convicted  of  the  premises 
above  charged  upon  him  in  form  aforesaid  ;  who  plead- 
eth  that  he  is  not  guilty  of  the  said  offence.     Where- 
^poa  I  the  said  justice,  at  the  same  time  and  placo^ 
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A.  p.  iSQg.  ©«.  on  the  oaid  Sfith  of  September,  in  Uie  yew  •&!«- 
""""^^""^  said,  at,  &c.  do  proceed  to  examine  into  the  truth  of 
the  said  complaint  contained  in  the  said  informatkA  k 
the  presence  and  hearing  of  the  said  C.  P.    And  Ulei^ 
upon  one  credible  witness,  to  wit,  J.  C.  erf",  &c.  cometk 
before  me  the  said  justice,  and  before  me  the  said  jus- 
tice upon  hb  oatb,  &c.  by  me  the  said  justice  admi- 
nistered,  in  the  presence  and  bearing  of  the  said  C.P. 
deposeth,  &c.  that  the  said  C.  P.  on  the  said  16th  da; 
of  September,  in  the  year  aforesaid,  at,  &c.  did  keep  and 
use  a  certain  gun  to  kill  and  destroy  the  game.  (And then 
proceeded  to  negative  severally  the  defendant's  qualifi- 
cations according  to  knowledge  or  belief.)    Aad  the 
said  C.  P.,  although  called  upon  for  that  purpose,  do4 
not  prove  that  he  was  qualified  to  keep  and  use  the  said 
gun  for  the  purposeaforesaidby  anyof  the  means  hcrem- 
before  mentioned  ;  nor  shew  any  reason  to  me  the  said 
justice  why  he  should  not  be  convicted  of  the  said  ot 
fence:  nor  does  he  offer  any  evidence  whatsoever  be* 
fore  me,  or  require  time  for  the  production  thcrcrf: 
and  thereupon  1  the  said  justice  do  adjudge  that  the 
said  C.  P.  was  and  is  unqualified,  and  guilty  of  the  of* 
fence  aforesaid.    And  therefore  the  said  C.  P.  oa  the 
said  26th  of  September,  in  the  year  aforesaid,  at,  &c, 
before  me  the  same  justice,  by  the  oath  of  the  wit- 
ness aforesaid,  according  to  the  form  of  the  statute, 
&c.  is  convicted  thereof;  and  for  his  offence  afore- 
said hath  forfeited  5/.  to  be  distributed  as  the  statute, 
&c.  directs.     In  witness  whereof,  1  the  said  justice  i<^ 
this  present  record  of  the   conviction  aforesaid  hare 
set  my  hand  and  seal  at,  &c.  the  4th  day  of  Horea^' 
ber,  in  the  year  aforesaid.    J.  B.  (L.  S.)-^'*''* 
took  several  objections  to  the  conviction,  the  princip 
of  which  were,  1st,  that  the  conviction  was  dated* 
the  4th  of  November,  in  the  year  aforesaid,  which  by 
reference  must  be  takra  to  mean  the  41  Geo.  3*  ^ 
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therefore  before  the  offence  committed,  \rbich  was  not  A.  D.  laos. 
till  the  16th  of  September  following.  R.  t.  Kent,  2 
lid.  Kaym.  1546.  And  this  cannot  be  rejected  as  sur- 
plusage, because  the  time  of  the  conviction,  as  well  at 
of  the  offence,  ought  to  appear.  Rex  v.  Pullen,  Salk. 
369.  Sdlj,  It  is  not  stated  that  the  magistrate  had  ju- 
risdiction to  administer  the  oath.  The  Court  said,  that 
as  to  the  first  objection,  it  was  expressly  stated  that  the 
offence  was  committed  on  the  16th  of  September,  41 
Creo.  3.  and  that  the  magistrate  after  summoning  the 
defendant  and  examining  the  evidence,  &c.  on  the  26th 
of  the  same  September,  convicted  the  defendant  of  the 
ofience.  What  follows  therefore  as  to  the  date  of  set- 
ting his  hand  and  seal  is  insensible,  and  may  be  rejected 
as  surplusage.  That  it  was  immaterial  wheif  he  put  his 
hand  and  seal  in  point  of  fornk  to  the  conviction.  That 
as  to  the  other  objection,  the  conviction  was  in  the 
common  form  in  which  many  others  were  drawn.  The 
act  of  parliament  gives  the  magistrate  authority  to  ad- 
minister the  oath  in  that  respect. — Marry ai  was  to  have 
argued  in  support  of  the  conviction.  Conviction  af- 
firmed. 
»  ■■■■■■■      I  ■  ■ 

JLee  t?.  Clarke.    2  East.  Rep.  p.  533. 

In  debt  for  a  penalty  on  the  Game  Laws,  the  declara-  in  an  action 
tion  stated,  that  Daniel  Lee,   within  the  space  of  six  ^"^^^^^^^^^ 
calendar  months  next  before  the  commencement  of  this  declaration 
suit,  to  wit,  on  the  21st  of  January,  1801,  at,  &c.  un-  {]ieVact^o\e 
lawfully  ^used  a  certain  engine  called  a  snare,  to  kill  done  contra 
and  destroy  the  game  of  this  kingdom,   he  the  said  j^^j^  qj.  statu* 
Daniel,  not  beinff  then  and  there  qualified  by  the  laws  tomm,  as  th© 
of  this  realm,  nor  having  any  lawful  authority  so  to  do;  stiting  that 
whereby,  and  by  force  of  the  statute  in  that  case  made  Jifg^^^^^^u^ 
and  provided,  an  action  hath  accrued  to  John  Clarke,  action  ac- 
to  demand  and  have  of  and  fijbm  the  said  Daniel  five  no"\ufficTent, 
pounds.    Plea,  Nil  debet.    After  verdict  and  judgment  where  the  pe- 
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A.  n.  1802.  for  the  plaintiflT,  below  in  C.  B.  a  writ  of  error  ifr« 
nalty  is  given  brought  in  this  Court,  and  the  following  errors  assign- 

tiuc**and  the^* — '*  ^^^^  *''^  supposed  offence  is  not  allied  to 
right  of  ac-  have  been  committed  against  the  form  of  any  statute 
informer  is   ^^  statutes,  not  being  an  offence  at  common  law.   2. 

given  by  an-  That  the  supposed  cause  of  action  is  allesfedto  haw 
other. Semble  _         ,        ,  .     .^.  ,    ,  .      -  ^  ^ 

where  the  accrued  to  the  piamtm  below,  by  force  of  the  MxAt 
'^f  tf  (^^*  in  that  case  made  and  provided  ;  whereas  the  same 
rally  ufilil.  accrued,  if  at  all,  by  force  of  several  and  different 
the  iUct  was  ^^^^9  made  in  different  sessions  of  parltaroent,  and 
kid  under  a  not  by  any  one  statute.  3.  That  the  plaintiff  bdow 
January,       Commenced  this  suit  against  the  defendant  before  tk 

1801,  where-  cause  of  action  mentioned  accrued.  4.  That  thccaose 
as  the  return  «      .  i.     • 

of  the  capiasof  action  is  therem  staled  to^have  accrued  witbin  six 

?^!!il*^^  .calendar  months  next  before  the  commencement  of  tJie 
been  at  latest 

on  soih  Ja-  suit ;  whereas  by  law  an  action  upon  such  cause  of 
SvTsuit^ap-*^*^*^^"*  ought  to  be  bronght  within  six  lunarmootlis 
pcared  to  be  next  after,  &c.  5.  It  is  not  averred  in  the  declaratioc 
before  the     ^^^^  ^^^  plaintiff  below  commenced  his  suit  before  the 

cause  of  ac-  end  of  the  second  term  after  the  supposed  offence  com- 
tion,  contrary     .       ,        ^^        ^      ««        ■  ,  _l 

to  the  aver-   mittcd.      Nor,  6.    That  he  was  the  first  person  VQO 

JecUmion*  sued  the  defendant  for  the  said  penalty  .—/;dm;?fer,  for 
such  repug-'  the  plaintiff  in  error.  1.  No  offence  is  stated  at  com- 
enniml  of  er-™^^  law,  noT  averred  to  be  done  against  any  statute:  if 
for.  Semble  is  only  said  that  the  statute  gives  the  action.  Now  tie 
giveanaction^^^"^  which  ffives  the  action  is  not  tlie  same  wWck 

within  six  constitutes  the  offence.  The  penalty  is  ffiven  on  sum- 
months  after  ,  .  *  j  a 
the  fact  com-mary  conviction  by  the  Statutes  6  Ann.  c.  14.  and  ' 

wSiiu^st  ^""'  ^'  2*-  Then  the  Stat.  8  Geo.  1.  c.  19.  gires  w 
be  under-  action  to  a  common  informer  to  recover  half  the  peoal- 
monlhs "  and^y •  And  lastly,  the  Stat.  2.  Geo.  3.  c.  19.  s.  5.  gtwlte 
the  dcclara-  vholc  penalty  to  the  informer,  which  is  now  sought  to 
flfct  thUm"^  ^  recovered.  Therefore,  the  present  action  is  fouiid«f 
six  calendar  i,|  part  upon  all  the  statutes.     A  statute  may,  for  a  thin? 

monihs  be-         ^       , ,  ,  ^t.    tUn 

fore,  it  is  no  actionable  at  common  law,  give  an  action  to  anoii»«ruw" 
wUl  bepri-'  ^^  P^^y  ^^^  ^^^^^  ^^^^  sued  at  common  law;  «*« 
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the  case  of  the  assis^ncc  of  a  bail  bond,  and  in  the  case  A.  D.  I802. 
of  a  replevin  bond:  but  bore  the  offence  which  is  not  sumcd  after 

actionable  at  common  law,  is  not  averred  to  be  so  by  ^?^^IP^  ^^^' 

'  '^  the  tact  was 

the  statute.     It  ought  to  have  been  alleged,  that  the  proved  with- 

thing^  done  for  which  the  penalty  was  given,  was  against  Jj^^^^jJ*'"^' 

the  form  of  the  statute.     Formerly  it  was  holden  ne-  standingsuch 

irrelevant 

cessarj  to  recite  a  statute  where  it  created  a  new  of-  allegation 

fence  ;  Cora.  Dig.  Action  on  Stat.  G. ;  though  nowitisSemble  that 
_  t        rt*   .  r         1        1     1         .  •  *  declaration 

deemed  sutttcient  tor  the  declaration   to  shew  a  case  for  a  penalty 

within  the  statute;    but  still  it  must  concUide  contra °"  ^'^^'.'"S 


game  m  an 


formam  statuti,   1  Ventr.  103;  otherwise  the  question  action 
could  never  have  arisen  in  many   cases^  whether  the  the"whole^ 

conclusion  should  have  been  contra  formam  statuti,  or  penalty  on 

the  Stat 

statutorum ;  for  in  either  case  it  would  have  been  «ur-  2  g.  3.  c.  19. 
pittsage.     A  penal  action  requires  nearly  the  same  strict-  'S-  *•  ^^^  P'"ioc 

statutes  need 

ness  as  an  indictment  (a).     2,   The  two  Statutes  of  Ann  not  alle'^e  the 

ffive  the  penalty  in  this  case,  and  two  other  statutes  (f^* '^  ^^® 
»  *^         -^  '  been  com- 

jgive  the  action  as  now  framed,  viz.  the  Stat.  2  Geo.  1.  mitted  within 
c.  19.  gives  the  action  to  the  informer  for  half  the  pe-  ^efbre'the 
nalty,  and  the  Stat.  2  Geo.  3.  c.  19.  s.  5.  assuming  that  action  com- 
the  action  is  given  by  the  prior  statute,  enables  the  in-  cordin^^'  to 

former  to  sue  for  the  whole  penalty :  but  the  provisions  Stat.  20  G.  2. 

,  ,.«,  .,  0.2.  the  Stat. 

are  not  incorporated,  as  they  are  different  with  respect  2  G.  3.  hav- 

to  costs;  therefore  the  penalty  and  the  form  of  action  *PS  ^*^*«^«^ 

*  1  .^  SIX  months. 

being  given  by  different  statutes,  the  conclusion  ought  (a)  Vide  2 
to  have  been  against  the  form  of  the  statutes,  and  not  j.  '^<j^  *g^  \^'^ 
of  any  single  statute;  according  to  Dingley  v.  Moore  ii7. 
(ft),  and  Broughton  v.  Moore  (c),  and  Talbot's  Case  7^0^  ^'    "' 
there  cited.     3.  The  suit  appears  to  have  commenced  (^^^'<^-  ^^^' 
before  the  cause  of  action  accrued.     The  record  is  ge- 
nerally of  Hil.  41  Geo.  3.  and  the  day  laid  is  the  21st 
January,  1801,  whereas  the  return  of  the  capias  must 
have  been  at  latest    on  the  first  return  of  the  term, 
namely,  the  20th  January,  the  day  before  the  cause  of 
action  is  alleged.     This  action  being  commenced  "*    ..    ^ 
C.  JB.  the  reasoning  in  Pugh  v.  Robinson  (d),  docs  not  Rep.  116. 
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A  D,  1802.  apply ;  for  the  cause  of  action  must  in  this  case  pre- 
cede the  return  of  the  writ.     4.  The  offence  is  alleged 
to   have  been   commiltcd  within  six  calendar   months 
before  the  cnramenceraent    of  the  suit;   whereas  the 
S<at.  2  Geo.  3.  c.  19.  s.  5.  mentioning  months  generally, 
must  be  taken  to  mean  lunar  months ;  and  therefore, 
consistent  with  this  averment,  which  alone  the  plaintiff 
was  bound  to  prove  at  Nisi  Prius,  he  may  have  sued 
too  late.     And  the  averment  cannot  be  rejected  as  a 
surplusage ;  because   the  action   being  founded  on  a 
statute,  the  plaintiff  must  aver  every  matter  requisite 
to  entitle  him  totlic  action.     Com  Dig*  Action  on  Stat. 
A.  3.     College  of  Physicians  v.  Bush,  4  Mod.  47. — 
Lord  Ellenboroygh.     Notwithstanding  the  allegation, 
that   the  offence   was  committed  within  six    calendar 
months,  &c.  yet  if  it  were  not  committed  within  the 
time  prescribed  by  the  statute  before  the  commence- 
ment of  the  suit,  the  plaintiff   must  have  been  non- 
suited.— Lawrence^  Justice.     The  time  having  lapsed 
would  have  been  evidence  for  the  defendant  on  the 
plea  of  nil  debet.     The  argument  goes  the  length  of 
assuming,  that  if  no  time  whatever  had  been  alleged, 
it  would  have  been  sufficient  for  the  plaintiff,  at  Nisi 
Prius,   to  have  proved  the  offence  committed  at  anj 
time  before  the  action  commenced;  which  cannot  be 
pretended.     It  might,  perhaps,  have  been  requisite,  if 
no  time  had  been  alleged,  to  have  proved  the  offence 
committed  within  six  lunar  months  before ;  but  there 
being  a  direct  averment  of  another  period,  it  would 
have  been  a  sufficient  answer  to  the  objection,   if  the 
proof  had  referred  io  a  period  beyond  the  six   lunar 
months,  but  within  the  six  calendar  months,  to  have 
said  that  fhe  plaintiff  was  only  bound  to  prove  what 
was  expressly  alleged ;   and  that  the  objection,  if  any, 
was  open  upon  the  record.     5.  It  ought  also  to  have 
been  averred,  that  the  action  was  commenced  before  the' 
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end  of  the  second  tenn  after  the  oBeace  committed :  to  A.  D.  180S. 
which  period  it  is  limited  by  the  »Stat.  S6  Geo.  2.  c.  3 ; 
and  though  the  Stat.  3  Geo.  3.  c.  19.  says,  within  six 
months,  yet  that  would  not  in  all  cases  extend  the  time 
given  by  the  former  statute:  so  that  the  latter  only 
operates  as  a  repeal  pro  tanto ;   and  both  statutes  are 
still  in  force,  and  must  be  taken  to  have  limited  the 
action  to  be  commenced  within  six  months,  provided 
it  do  not  extend  beyond  two  terms.     The  words  in  the 
last  statute  are  n^ative  words,  and  not  words  of  exten- 
sion.    The  6th  error  is  not  material  to  be  insisted  on. 
— J^Fboef,  contra.     1.  In  an  action  on  a  penal  statute,  it 
is  not  necessary  to  aver  that  it  is  contra  formam  statuti ; 
it  18  sufficient  if  so  much  be  stated  as  brings  the  case 
within  some  public  statute.     As  was  said  in  Coundell 
V.  John  (a),  that  "where  a  statute  introduces  anew(o)Salk.  505. 
law,  by  giving  an  action  where  there  was  none  before, 
or  by  giving  a  new  action  in  an  old  case,  the  plaintiff 
need  not  conclude  contra  formam  statuti:"  but  if  a  sta- 
iuie  give  the  same  action  with  a  difference  of  some  cir- 
camstances,  as  double  damages,  &c.  the  plaintiff  must 
either  conclude,  contra  formam  statuti,  "  or  make  his 
case  so  particularly  within  the  statute,  that  it  may  ap« 
pear  to  be  so.'*    In  another  report  (b)  of  the  same  case,/j)  ^^Qit*, 
Lord  Holt  is  made  to  say,  "  If  no  action  lies  at  the  Itep.  634. 
common  law,  and  you  may  have  an  action  by  a  general 
statute,  then  if  you  bring  yourself  within  the  descrip- 
tion of  such  statute,  you  need  not  conclude  contra  for- 
mam statuti :  so  it  was  agreed  in  the  year  1656,  when 
Roll  and  Newdigate  sat  here."    The  cases  cited  contra 
are  indictments  or  informations,  which  differ  from  the 
present.    But  if  it  be  necessary  to  shew  that  the  action 
is  framed  on  a  statute,  the  conclusion  here,  "  whereby 
and  by  force  of  the  statute  in  that  case  made,  and  action 
hath  accrued,"  &c.  is  suflBcient  for  that  purpose.    2. 
The  action  s^rea  to  this  plaintiff  to  »ne,  is  only  by  one 
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A.  D.  tSQg,  statute ;  and  thevefo^e  the  conclusion  in  tbe  singular 
number  b  proper.  The  penalty  indeed  was  created  by 
the  Slat.  5  Ann. ;  but  the  plaintiff  sues  onlj  npoa  the 
Stat  2  Geo.  S.  c.  19.  s.  5. — Lt  BlcatCj  Justice.  WooU 
you  have  been  satisfied  to  have  added  that  statute  aftei 
the  averment  in  the  count  ?  d«  There  is  a  positive  alb 
gation  that  the  fact  was  committed  beforethe  colnlneIlC^ 
ment  of  the  suit ;  therefore ,  at  most,  there  is  only  a  k* 
pugnancy  of  date,  which  is  no  error,  but  may  be  le*. 
jected  as  surplusage.  Adams  v.  Goose,  Gro.  Jac.  9& 
4.  This  error  assigned  is  repugnant  to  the  last;  for  as 
that  staled  that  the  suit  was  coamienced  before  the  causeof 
action  accrued,  that  it  was  not  commenced  soon  enongk 
after  the  cause  of  action  accrued  ;  for  that  it  is  only  al* 
leged  within  six  calendar  months,  whereas  it  shooid  be 
brought  within  six  lunar  months.  But  the  answer 
already  given  by  the  Court  is  sufficient:  the  allegation 
itself  was  unnecessary,  and  may  be  rejected;  and  after 
verdict  the  Court  will  presume  that  the  fact  was  proved 
within  due  time.  5.  It  was  not  necessary  to  allege  tbe 
action  commenced  within  two  terms^  as  well  as  six 
months,  which  is  the  period  allowed  by  the  last  statate: 
but  at  any  rate  tlie  answer  last  given  will  equally  apply 
to  this  objection.  6.  If  this  plaintiff  were  not  tbefiist 
who  sued  for  the  penalty,  that  should  have  been  pleaded 
in  bar. — Lord  Elienbaroughy  Chief  Justice.  To  some 
of  the  errors  assigned,  an  answer  has  already  been  given 
by  the  (^urt :  such  as  those  with  respect  to  tbe  allega- 
tion of  the  time  within  which  the  action  was  com- 
menced, being  stated  to  be  within  six  calendar  iasteiii 
of  lunar  mouths,  and  not  stated  to  be  within  two  tenns. 
The  allegations  were  not  material ;  and  we  cannot  now 
presume  that  the  fact  was  not  proved  to  have  happeoed 
within  the  time  prescribed  by  taw  for  the  commeoceaeDt 
of  the  suit.  It  also  strikes  me  that  there  is  do  veigU 
in  the  third  error  assigned.    A  repugnancy  of  date  on 
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the  record  b  no  error :  the  Court  will  suppose  that  the  A.  D.  i803. 
cause  of  action  existed,  as  it  is  averred,  before  the 
action  was  commenced.  But  1  cannot  so  well  dispose 
of  the  first  error,  that  the  o&nce  for  which  the  penalty 
is  giren  is  not  alleged  to  be  against  the  form  of  the  sta- 
tute; it  being  clear  that  this  was  no  offence  at  common 
law,  and  only  made  so  by  the  statute.  Such  an  arer- 
menthas  always  been  considered  necessary;  otherwise 
the  cases  alluded  to,  which  turned  on  the  distinction 
between  such  averments  in  the  singular  or  plural  num- 
ber, according  as  the  offence  arose  out  of  one  or  more 
statutes,  could  never  have  arisen ;  for  the  answer  would 
have  been,  that  either  was  unnecessary.  The  only  au- 
thority which  seems  to  bear  the  other  way,  is  that  referred 
to  in  Salkeld :  but  that  was  not  a  penal  action.  It  does 
not  distinctly  appear  but  that  the  subject  matter  mi^t 
have  been  a  ground  for  an  action  at  common  law.  Bat 
at  most,  it  is  an  anomalous  case,  against  the  current  of 
authorities.  Also  as  to  the  second  error,  it  might  admit 
of  considerable  question  whether  it  should  not  have 
been  laid  against  the  form  of  the  statutes,  where  the 
right  of  action  is  given  by  more  than  one  statute. 
What  was  said  by  Warburton,  Justice,  in  Owen. 
1S5.  is  an  express  anthority  in  point  to  this  purpose: 
^^  If  a  statute  doth  prohibit  a  thing,  and  another  sta- 
tute give  a  penalty,  there,  upon  an  information  upon 
the  penalty,  both  statutes  ought  to  be  recited,  and  to 
i^onclude  contra  formam  statutorum:  but  where  the 
statute  is  only  revived,  it  is  otherwise.*'  However,  I 
do  not  proceed  on  this  objection.  1  rest  on  the  first, 
that  in  an  action  for  a  statute  penalty  by  a  common  in- 
former, as  well  as  in  proceedings  by  indictment  or  in- 
ibnnation,  it  has  been  invariaUy  holden  that  the  fact 
must  be  alleged  to  be  done  against  the  form  of  the 
statute.  Some  or  all  of  the  statutes  referred  to  are  essen- 
tial to  the  maintaining  of  this  action;  and  I  do  notsee 

[3«] 
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A«D.  isoa.  sach  circumstances  stated  as  briags  the  case  withiq  anj 
of  them,  without  alleging  it  to  be  against  the  form  of 
the  sUi\xid."^Gro8€f  Justice.  I  have  always  under- 
stood»  that  it  was  necessary  to  all^e  the  fact  to  be 
against  t]ie  form  of  the  statute  in  the  case  of  penal  ac- 
tions as  well  as  indictments.— ^£<a2M*e}ice,  Justice.  Ai 
to  the  firs^rror  assigned,  that  the  count  does  not  con- 
clude agninst  the  form  of  the  statute,  I  have  always 
understood  that  to  be  necessary  in  these  cases.  In  the 
case  of  indictments,  to  which  this  bears  a  close  analogy, 
(a)  Vid«  2  there  is  no  question  but  it  is  so  (a) .  The  reason  of  which 
^g^J'g^'jjg*  isjthat  every  offence  for  which  a  party  is  indicted  is 
supposed  to  be  prosecuted  as  an  offence  at  common  law, 
unless  the  prosecutor  by  reference  to  a  statute  shews 
that  be  means  to  proceed  upon  it :  and  without  such 
express  reference,  if  it  be  no  offence  at  common  law, 
the  Court  will  not  look  to  see  if  it  be  an  offence  by  sta< 
tute.  This  rule  is  laid  down  in  Doctrina  Placitandi^ 
333.  (a  book  which  has  always  been  admitted  to  be  of 
great  authority  in  pleading,  and  was  often  quoted  by 
Lord  Chief  Justice  Willes,)  <^  that  if  an  action  be 
brought  on  a  statute,  the  plaintiff  ought  to  rehearse  the 
special  matter,  and  say  that  the  action  is  brought  contra 
formam  stfttuti."  For  which  is  cited  the  Year  Book, 
0  £d.  4.  26.  But  it  is  contended,  that  the  conclusion 
here ''  whereby  and  by  force  of  the  statute  an  actfon 
bath  accrued,^' &c.  will  supply  the  want  of  the  other 
allegation.  If  it  had  said  statutes  in  the  plural  num- 
ber, perhaps  that  might  have  done :  but  it  certainly  is 
not  sufficient  with  reference  only  to  the  Stat.  2  Geo.  3. 
c.  19«;  because  that  alone  would  not  support  the 
action.  As  to  the  other  objoction,  upon  the  repug- 
nancy of  the  declaration  being  intitled  generally,  &c. 
that  might,  I  think,  be  gotten  rid  of  as  surplusage. 
It  is  no  error. — Le  Bkmcy  Justice.  1  do  not  see  how 
the  first  objection  can  be  gotten  over.    The  practice 
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has  alwaj8  been  to  hare  such  an  avennent;  and  a  con-  A.  D.  1808. 
Crarj  determination  in  this  case  might  let  in  a  laxitj  of 
pleading  not  only  in  civil  actions,  but  also  in  criminal 
proceedings.     Judgment  reversed. 

The  next  day  Lord  Ellenborough  said,  that  the  Court 
had  looked  more  particularly  into  the  cases  of  Coundell, 
or  Kendall  v.  John,  which  is  reported  in  Salk.  505. 
Holt.  Rep.  632 — 5.  and  Fortes.  125;  and  upon  comparing 
them,  there  did  not  appear  to  be  that  incongruity  be- 
tween that  case  and  other  authorities,  which  they  had 
at  first  apprehended.  In  Holt's  Rep.  635.  the  Chief 
Justice  on  finally  giving  the  judgment  of  the  Court, 
said,  '<  I  do  agree  that  you  need  not  in  an  action  on  the 
statute  conclude  contra  formam  stat.  but  you  must 
not  say,  de  placito  transgressionis  super  casum;  yet 

m 

you  must  say,  de  placito  transgressionis  et  contemptus 
contra  formam  stat.  and  bring  yourself  within  the 
description  of  the  statute."  And  in  Fortescue's  Rep. 
Lord  Chief  Justice  Holt  is  made  to  say,  **  you  need  uot 
recite  the  statute  itself  if  it  be  a  public  law,  if  you 
bring  yourself  within  the  law :  and  if  you  do  not  con- 
clude contra  formam  statuti,  you  must  shew  it  at  least 
by  concluding  de  placito  transgressionis  et  contemptus." 
It  appears  therefore  to  have  been  the  ultimate  opinion 
of  the  Court,  that  in  all  cases  where  the  acticHi  Is 
founded  on  a  statute,  it  isi  necessary  in  some  manner  to 
shew  that  the  offence  on  which  you  proceed  is  an  of- 
fence against  the  statute. 


Stmfymim  v.  WkUaker  H  oT.    2  East  Rep.  p.  573. 
By  the  Stat.  12  Ann.  c.  14.  s.  4.  it  is  enacted,  that  Ajointaction 
if  any  person  not  qualified  by  the  laws  of  the  realm  so  ^^^^^ 
to  d»,  shall  keep  or  use  any  greyhounds,  setting-dogs,  gainst  seve- 
haves,  lurchers,  tunnels,  or  any  other  engine  to  kill  y^l  ^  penalty 

and  destroy  the  game,  and  shall  be.  thereof  cflf^^v^^*^  cSime  Iaws: 
by  a  justice  of  the  peace,  &c.  the  person  or  perscms 

[3q2] 
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A.  P.  i80g.  go  ccmviGled  shall  forfeit  the  sam  of  5f . ;  one  balf  to 
the  informer,  and  the  other  half  to  the  poor  of  the  pariAi 
to  be  levied  bj  distress  and  sale,  &c.  And  bj  the  Stet 
of  8  Geo.  1.  c.  19.  it  is  enacted,  that  wherever  any  per- 
mm  shall  for  any  offence  to  be  hereafter  commiUed 
against  any  law  now  in  being  for  better  preservation  of  the 
game,  be  liable  to  pay  any  pecaniary  penalty  upon  con- 
viction before  any  justice  of  peace,  it  shall  be  lawful  (k 
any  other  person  whatsoever,  either  to  proceed  to  reco- 
ver the  said  penalty  by  information  and  conviction  be- 
fore a  justice  of  peace,  or  to  sue  for  the  same  by  actioB 
of  debt  or  on  the  case,  bill,  plaint,  or  information,  in  any 
of  his  majesty's  courts  of  record,  wherein  the  plaintiff, 
if  he  recover,  shall  have  double  costs:  provided  th«t 
all  suits  and  actions  to  be  brought  by  force  of  this  act 
shall  be  brought  before  the  end  of  the  next  term  after 
the  offences  committed :  but  no  person  to  be  doaUy 
prosecuted  for  the  same  offence.  By  virtue  of  Ihese 
statutes  a  joint  action  of  debt  was  brought  against  the 
defendants,  Whitaker  and  eight  others,  to  recover  one 
penalty  of  5/.  as  forfeited  by  the  said  Stat.  5  Ann.  The 
memorandum  on  the  record  being  of  Trinity  Term; 
and  the  declaration  charging  that  before  the  exhibitiiig 
the  bill,  viz.  on  S7th  January,  the  defendants  keep  a 
lurcher  to  kill  and  destroy  the  game.  The  defendanti 
pleaded  nil  debet  The  jury  found  as  to  six  of  the 
defendants,  that  they  do  owe  to  the  plaintiff  5/. ;  and  as 
to  the  other  three,  that  they  owed  nothing.  Upon  this 
there  was  a  motion  in  arrest  of  judgment,  and  three  €h* 
jections  made.  1.  That  it  appears  by  the  m^noniBdiim 
of  the  record  that  this  suit  was  commenced  in  Ttimlf 
Term ;  and  the  declaration  states  the  ofenoe  to  hsfe 
been  committed  on  the  S7th  of  January  preceding;  sa 
that  the  action  appears  upon  the  record  itself  to  hK¥^ 
been  commenced  after  the  time  limited  by  the  Act  qf 
Parliament.    2.  That  this  being  an  action  of  ddU,  is  a 
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joint  action  against  all  the  defendants ;  and  the  jury  A,  D.  laot . 
having  discharged  three  of  them,  their  verdict  has  de- 
stroyed the  plaintiflTs  action.    3.  That  a  joint  action  as 
this  is,  cannot  for  this  matter  be  maintained  against  several. 
9RoU.  Abr.  81.pl.  6«  Brooke's  Case :  If  four  persons  are 
indicted  thatthej,  et  eorum  uterque,  used  the  trade  of 
a  plumber  contra  Stat.  5  Eliz.  it  is  not  good :  for  that 
the  user  of  one  cannot  be  the  user  of  another.    S.  P. 
East.   11  Geo.  1.     The  King  y.  Weston,  indictment 
against  two^  charging  them  jointly  for  exercising  a 
trade,  is  bad.    But  the  Court,  after  argument  and^ccm- 
aideration,  over-ruled  all  the  objections.    As  to  the  Ist 
<^ection:  though  it  do  not  appear  that  the  bill  was 
filed  before  of  Trinity  Term,   yet   non  constat  but 
there  was  a  prior  commencement  of  the  action  by  suing 
oat  a  latitat ;  which  is  said  to  be  the  truth  of  the  case ; 
and  the  suing  out  a  latitat  is  a  sufficient  commencement 
d  the  suit  to  save  the  limitation  of  time,  in  an  action 
Ibr  a  penalty  forfeited  by  the  statute ;  as  was  resolved 
by  three  judges  in  the  Case  of  Culliford  v.  Blandford, 
Garth.  85S. ;  and  therefore  this  is  not  to  be  compared  to 
Ae  cases  where  the  exhibiting  the  bill  appears  to  be  the 
ccMnmencement  of  the  action,  and  the  cause  of  action 
arises   subsequent  to  the   memorandum.    As    to  the 
aeoond  objection,  this  action  is  not  to  be  considered  as 
founded  on  a  contract,  but  on  a  tort,  which   is  joint 
and  several :  and  for  this  the  case  of  Bastard  v.  Han* 
cock,  Carth.  361.  is  in  point;  where  in  an  action  of 
dAft  on  the  statute  against  several  defendants  for  not 
iwpttinf;  out  tithes,  the  jury  found  foT  the  plaintiff  against 
one  defendant  only ;  and  as  to  the  others  nil  debent : 
aad  this  very  objection  taken  in  arrest  of  judgment,  but 
overruled  ;  for  that  the  action  being  founded  on  a  tert, 
•nd  not  on  a  contract,  not  culpabilis  would  have  been  a 
good  plea  ;  and  therefore  one  of  the  defendants  may 
be  fcmid  guilty  and  the  others  acquitted,  as  in  othar 
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A.  D>  tSQS>  actions  upon  torts.    As  to  third  objection,  there  is  b9 
donbt  but  that  the  law  allows  the  charging  several  pet* 
sons  as  joint  ofenders :  and  in  this  case  the  statutd  itp 
self  has  considered  several  as  capable  of  being  joint 
ofiknders;  for  it  says  that  if  any  person  or  persons  shal 
keep  lurchers  and  be  thereof  convictod,  the  person  oi 
persons  so  convicted  shall  forfeit  52,    So  that  it  gives 
one  penalty  of  51.  to  be  paid  by  the  person  or  persons 
who  act  against  the  fi(tatute.     The  statute  has  theiefbit 
made  it  a  joint  offence  in  all  persons  concerned,  and  hss 
made  them  all  subject  but  to  one  forfeiture,  and  th^ 
are  consequently  within  the  rule  of  the  common  bw 
punishable  jointly.    And  therefore  the  case  in  RoB. 
Abr.  and  the  Case  of  the  King  v.  Weston,  will  not  go* 
yern  the  present ;  for  the  penalty  in  the  Statute  5  EHz. 
is  laid  upon  every  person  offending;  ^nd  therefore  fat 
the  Case  of  the  Queen  v.  Atkinson,  2  Ld<.  Raym.  1S4& 
and  Salk.  S82.  upon  an  objection  of  this  kind  taken  io 
an  indictment  against  two  persons  for  extorting  money 
as  receivers  of  the  land-tax  colore  officii,  and  supported 
by  the  above  case  in  Roll.  Abr.  it  was  resolved  to  be  as 
offence  which  two  might  join  in,  or  it  might  be  severd, 
as  in  trespass;   but  otherwise  of  exercising  a  trade; 
for  per  Holt,  the  forfeitures  are  distinct,  and  tiiat  whieh 
makes  the  crime  is  several,  viz.  the  not  having  been  ap- 
prentice.   But  that  is  not  the  case  at  present  where  the 
statute  itself  has  made  the  offence  joint :  and  the  distinc- 
tion is  where  the  offences  are  made  joint  and  where  not; 
as  in  the  Case  of  Partridge  v.  Naylor,  Moor.  453.  in  an 
action  of  debt  on  the  Stat.  1  and  9  Phil,  and  Maty, 
for  impounding  a  distress  in  divers  pounds  brought 
against  three,  who  being  found  guilty,  damages  df^. 
a  piece  were  assessed  and  trebled  by  the  Court  to  61. 
a  piece,  and  5/.  a  piece  forfeiture  by  the  statute  :  and 
though  the  words  of  that  statute  are,  that  every  ptfsoa 
ofending  shall  forfeit  io  the  payty  grieved  St.  and 
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treble  damages ;  yet  upon  error,  the  Court,  after  scvemi  A.  D.  t802. 
arguments,  reversed  the  first  judgment;  for  that  tlie  ' 

^rords,  «  everj  person  offending,"  are  not  to  be  referred 
to  the  severalty  of  the  pereons,  bnt  of  the  offences ; 
aod  as  they  all  three  offttjdcd  m  one  joint  facty  there 
cmgbt  to  have  bem  but  one  5/-  forfeited ;  and  in  the 
Case  of  the  Qneen  v.  King,  Salk.  182.  where  two  were 
convicted  of  deer  stealing,  and  judgment  that  each  should 
forfeit  SO/,  and  because  this  penalty  is  not  in  nature  of 
a  aatbfaction  to  the  party  grieved  but  a  punishment  on 
the  oAender,  and  crimes  are  several  though  debts  he 
joint,  and  therefore  distinguished  it  from  the  Case  of 
Partridge  v.  Naylor.  For  which  reason  the  Court  gave 
jndgnwntfor  the  plaintiff. 

— ' — — .- _ 

2%c  Amg  V.  ToUey.    S  East's  Rep.  p.  467.         a.  D.  1803. 

A  conviction,  retained  into  this  Cwirt  by  certiorari,  a  conviction 

•ei  forth,  that  on  the  8th  of  September,  42  Geo.  3.  F.B.  *^"  ^^«  ^^^  «• 

wko  prosecuted,  &c.  cane  before  S.  T.  Esquire,  a  ju^-s  Ann.^c*  u. 

ticc  of  peace,  &c.  and  informed  him,  « that  within  three^"^  keeping  a 
_.,  .    ^  ,  '  uog  and  gun 

months  now  last  past,  viz.  on  the  7th  of  September,  to  kill  game 

42  Geo.  3.  at  the  parish  of  D.  in  the  county  of  Wor-J^^^^^^^^^ 
Chester,  one  John  Tolley,  the  defendant,  of  E.  &c.  in '""st  he  made 
the  said  county,  farmer,  being  a  person  not  then  hav-months^after 
ing  hnds,  &c*  (motiving  the  several  qualifications  for^**®  <>ff«"ce 
kiilLig  game  meiitioined  in  the  statute,)  nor  then  being  and  if  the  * 

gaao&'keeper  of  any  lord,  &c.  of  any  manor,  &c.  duly^u*""^  °^w 

,  .  I  ^"®  n^*^tter  be 

ceMitvCed,  &c.  to  kill  game,  nor  then  being  truly  aadjourned 

servant  of  any  lord,  &c.  of  any  manor,  nor  then  bcing^l^J  ^^^'^^j^ 
iimneiiately  ^nployed  or  appointed  to  kill  game  for^ith  the  con* 
the  sole  use  or  iramediaAe  benefit  of  any  lord,  &c.  nor  defendant,^  a 
then  \mmg  in  aay  manner  qualified  to  kill  game  ar^onviction 
icep  any  dog  or  engine  io  kill  game,  A;c.  did  keep  and  bad. 
we  a  certain  engine  called  a  gun  and  three  setting-dogs 
to  kill  the  game,  in  the  said  parish  of  D.  &c.  contrary 
to  the  fonn  of  the  statute,  "tvhereby  and  by  force  of 
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JL  p.  laos.  the  statute  be  hat  forfeited  5//'  The  oonTictioii  then 
set  forth  a  summons  of  the  defendant,  and  his  appear* 
ance  on  the  11th  of  September,  vhen  he  pleaded  not 
^ilty,  and  that  a  witness  examined  on  the  part  <^  the 
informer  proved  the  oflfence  in  the  manner  theras 
stated  to  have  been  committed,  on  the  7th  of  Septem- 
ber, 43  Geo.  S.  Whereupon  the  defendant  being  oaUed 
upon  by  the  said  justice  for  his  defence,  he  duty 
proved  the  execution  of  the  following  deputation  by 
G.  P.  Esquire,  lord  of  the  manor  of  E.  in  the  parish  of 
D.  aforesaid,  and  the  certificate  of  the  enrolment  there- 
of with  the  clerk  of  the  peace,  &c.  The  deputation, 
dated  in  September,  1784,  was  then  set  forth  in  the 
usual  form,  wherein  the  lord  of  the  manor  of  E.  appotat- 
ed  the  defendant  therein  described  as  of  E.  aforoaid, 
fiirmer,  to  be  his  game-keeper,  with  authority  dnriDg 
the  lord's  pleasure  to  kill  game,  Sec.  upon  his  said  ras- 
nor  of  E.  And  it  was  admitted  by  the  infoimer  tfast 
the  gun  and  dogs  were  kept  and  used  within  the  niaaor. 
The  defendant  then  also  produced  a  game-certificste 
with  a  three  guineas  stamp,  but  no  certificate  of  his 
appointment  of  game-keeper,  nor  any  other  proof  erf"  his 
qualification  to  kill  game.  It  then  stated,  that  at  the 
instance  of  the  informer  and  with  the  consent  of  the 
defendant  the  further  hearing  of  the  matter  was  ad* 
joumed  to  a  future  day  to  be  named  by  the  jostioe ; 
<<  and  that  afterwards,  on  the  23d  of  Deoead)er,  43 
Geo.  S.  the  defendant  was  again  summoned  to  appear 
before  the  said  justice  on  the  S7th  of  the  same  December, 
at,  &;c.  on  which  day,  the  defendant  not  appearing,  and 
proof  of  the  summons  being  made,  &c.  the  justice  ad- 
judged that  the  defendant  within  three  months  next 
before  the  said  information,  viz.  <m  7th  September,  48 
Geo.  3.  at,  &c.  being  a  person  not  having  any  lands,  &c. 
(negativing  his  qualifications)  nor  then  being  game- 
keeper of  any  lord,  &c.  (as  before,  )4id  keep  and  use  a 


APPENDIX.  1919 

• 

certain  engine  called  a  gun  and  three  setting-dogs  to  A.  D.  180S. 
kill  the  game,  &c.    And  therefore  the  said  justice  on 
this  87th  of  December,  43  Geo.  3.  at,  &c.  did  convict 
the  defendant  of  the  offence  aforesaid,  &c.  and  adjudged 
that  the  defendant  for  his  offence  aforesaid  had  forfeited 
51.  to  be  distributed,  &c.    In  witness  whereof  the  jus- 
tice set  his  hand  and  seal,  at,  &c.  the  27th  of  December 
4S  Geo.  3."    (Signed  and  sealed  by  the  convicting 
magistrate.) — Peakcy  for  the  defendant,  first  objected  to 
the  conviction,  that  it  proceeded  upcm  the  Stat.  5  Ann. 
G.  14.  f<H:  the  penalty  of  5/.  for  killing  game  without 
being  duly  qnalified;    whereas  it  appears   upon  the 
cnndtnce  that  he  was  duly  appointed  a  game-keeper  by 
the  lord  of  the  manor,  as  provided  for  by  the  same  sta- 
tute, s«  4. — The  Court  then  called  upon  Woody  in  sup- 
port of  the  conviction.     If   the  defendant  were    not 
legally  constituted  a  game-keeper,  then  he  cannot  pro- 
tect himself  as  such  from  the  penalty  of  the  Statute  of 
Queen  Anne.    Now  the  Stat.  3  Geo.  I.e.  II.  reciting 
the  former  law,  ^<  and  that  under  colour  and  pretence  of 
the  authority  to  kill  game  for  the  use  of  the  lords,  &c. 
of  manors,  it  was  become  usual  for  lords,  &c.  of  manors 
to  grant  deputations  to  the  farmers,  tenants,  and  occu- 
piers of  the  lands  lying  within  their  manors  to  be  game- 
keepers, which  practice  was  a  great  abuse  of  the  said 
act,  and  tended  to  a  destruction  of  the  game;  for  re- 
medy thereof  enacts,  that  no  lord,  &c.  of  any  manor 
shall  appoint  any  person  to  be  a  game-keeper,  with 
power  to  kill  game,  unless  such  person  be  qualified  by 
law  so  to  do,  or  unless  such  person  be  truly  and  pro- 
perty a  servant  to  the  said  lord,  &c.  or  be  immediately 
employed  or  appointed  to  kill  game  for  the  sole  use  or 
immediale  benefit  of  the  said  lord,  &c.  and  not  other* 
wise.    And  that  no  lord,  &c.  of  a  manor  shall  qualify 
any  person,  not  being  qualified  by  the  laws  of  this  realm 
so  to  do,  to  kill  game,  &c.  or  keep  any  greyhound, 
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A.  P.  i8oa.  j^c.  or  anj  other  engine  to  kill  game.    Aadihataiif 
person  not  being  qualified^  &c.  or  not  being  trulj  and 
properly  a  servant  of  any  lord^  &c.  (as  befwe)  yAo 
mnder  colour  or  pretence  of  any  depatation,  ftc.  by  aa; 
lord.  Sec.  of  a  manor  shall  kill  any  game,  &c.  or  keep 
or  use  any  greyhound,  Sec  or  any  other  ei^:iiie  to  UD 
game,  being  thereof  legally  conricted,  shall  for  e?ei7 
such  ofience  incur  such  forfeitures,  &c.  as  are  appointed 
by  the  Stats.  5  Ann.  c.  14.  and  9  Ann.  e.  S5. ;  sack 
fiMrfettures  to  be  recoTered  by   such  means,  fte.  and 
within  such  time,  &c.  as  are  prescribed  by  the  said  ads; 
any  thing  in  the  said  acts  or  in  any  other  law,  &c.  io 
the  contrary  notwithstanding.  '*    Now  here  there  was  ao 
evidence  that  the  defendant  was  duly  qualiied ;  aad  in 
the  deputation  itself  be  is  described  as  farmer^  and  is 
eoe  of  the  description  of  persons  particularly  pdslKi 
•ut  by  the  latter  statute,  to  whom  a  deputatioB  iaH 
not  be  granted.    And  the  production  ef  the  three  gii* 
ateaa  certificate,  which  is  a  diffsrei^  certificate  fram  what 
is  required  by  the  Act  of  the  25  Geo.  9.  c.  50.  to  be 
taken  out  by  deputed  game-keepers,  shews  that  he  wis 
mot  acting  at  the  time  under  that  d!cputatioo,.bai  chiia» 
ing  to  kill  game  in  his  own  right :  and  he  nefrrtook 
out  a  certificate  as  game-keeper.— The  Court  intnaatri 
some  doubt  whether,  though  the  defendant  m%ht  vfA 
be  a  legal  game-keeper  with  power  to  kiH  game  aadrr 
the  Stat.  3  Geo.  I.  yet  whether  he  might  not  bea  kg«l 
game-keeper  to  keep  a  dog  or  gun  (or  tJM  pmpo^ 
within  the  Stat,  of  Anne.— Though  Lord  EBeiiorougi 
afterwards  noticed  the  prorision  at  the  ecHidmsJoaof  Ac 
clause  referred  to  in  the  Stat  SGeow  1.  Aotsoch  per- 
sons sliould  incur  such  forfeiturea  as  ore  appw^  ^ 
the  Stat,  of  Anne. —When  Grase^  Justice,  obseM 
that  by  the  9d  section  of  the  Stat.  5  Ann.  e.  14.it  is 
inroTided,  that  the  conrrictiott  shall  be  made  withii*'* 
months  after  the  oOhiice  comndtM;  aad  b«vii^  ap 
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pectfs  to  have  been  made  long  after  that  period ;  thoagb  A.  P.  1803« 
tlie  informalioo  is  stated  to  have  beea  made  witbia  tbat 
period. — Woody  (after  soiae  interval  which  he  prayed 
to  look  into  the  act,)  observed,  that  the  limitati^ft  of 
time  was  confined  to  the  clause  respecting  biglers  and 
oAhers  haying  or  oiering  to  sale,  &c.  game  in  their  cus- 
tody, who  are  *  liable  to  be  convicted  for  every  such  of^ 
fence  in  5/.  ;   and  the  words  of  the  Sd  clause  limiting  the 
time  of  prosecution  are  ^^  provided  that  such  con  vie- 
tion*'  (which  must  relate  to  a  conviction  for  the  offences 
belbre  described)  ^^  be  made  within  three  months  after 
such  ofience  conunitted/'    But  the  offisnce  for  which 
the  defimdant  is  convicted  arises  out  of  the  4th  clause 
of  the  statute,  which  has  no  limitation  of  time  for  the 
conviction,  nor  any  direct  words  ^  reference  to  the 
Ibnner  clause. — Peake,  contra,  said,  that  the  4th  clause 
speaks  of  persons  ^^  convicted  as  aforesaid,^'  which  may 
as  well  refer  to  the  manner  and  time  of  conviction  men- 
iioDed  in  the  antecedent  clause  as  to  any  other  nMiMer 
la  the  same  clause  ;    but  that  at  aU  events  the  dovbt 
was  gotten  rid  of  by  the  subsequent  Statute  of  t\St 
0  Ann.  c.  25.  which  recites  and  makes  perpetual  the 
SCal  6  Anne,  except  as  thereby  altered  ;  and  then  pro^ 
viAes  that  do  lord,  fcc.  of  a  manor  shall  appoint  above 
one  person  to  be  a  game«heeper  within  any  one  manor 
with  pQwmr  to  kill  game ;  and  that  the  name  of  such 
person  shall  be  entered  with  the  clerk  of  the  peace ;  and 
that  in  case  any  other  game-keeper  whose  name  shall 
not  be  80  entered,  who  shall  not  be  otherwise  qualified, 
ftc.  shall  kill  game,  &c.  he  shaU  for  every  offence  incur 
ffoch  forfeitures,  See.  as  aie  inflicted  by  the  said  recited 
Mt  upon  higleiv,  ftc*  ^<  sitoh  forfeitures  to  be  recovered 
by  traeh  means,  and  in  such  manner  and  form,  and 
within  such  time^'  &€.  as  are  prescribed  by  the  said 
act.*' — ^The  Court  said,  that  this  got  rid  of  alt  doubt  on 
the  subject,  ud  shewed  that  the  conviction  must  be 
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A.  D.  18QS.  within  three  months  after  the  offence  committed ;  aid 
here  the  magistrate  had  adjonmed  oyer  that  time  befaie 
he  made  his  conviction.    Conyiction  quashed. 


MoUon  V.  Rogers.  4  Esp.  Rep.  p.  215. 
The  penalty  This  was  an  action  of  debt,  on  the  Stat.  25  Geo.  III. 
^*'^^^  c.  50.  sect.  15.  brought  to  recover  thepenaltjfor  not 
cate  act,  for  producbg  the  certificate  entitling  the  party  to  kill  gune, 
^ng  a  Ucence  ^  required  by  that  statute.  It  b  by  that  statute,  enacted, 
when  lawfiil-<<  That  if  any  person  should  be  found  using  adogigoi, 
not  complete&c*  ^^  other  engine,  for  the  destruction  of  game,  by  aoj 

by  the  refuel  Q^j^f  person  who  has  obtained  a  certificate,  it  shall  be 
to  produce  it,  *^  . 

unless  the     lawful  for  any  person  producing  such  certificate  as  ii 

to  tell  his     so  using  such  gun,  to  produce  and  shew  the  certificate 

suraame  ud^^^^^  ^^  ^^  ^^'  ^^^  purpose  aforesaid  ;  and  eveqf 

tiie  place  of  such  person  shall,  upon  such  demand  or  reqnisitioBi 

produce  such  certificate  to  the  person  demaoduig  the 

same ;  and  permit  the  same  to  be  inspected  accordiagl;** 

and  if  any  such  person  shall  wilfully  refuse  to  produce 

or  shew  his  certificate^  or  not  having  produced  or  shewn 

it,  shall  refuse,  on  demand  thereof,  to  give  lus  christiaD 

and  surname,  and  place  of  his  residence ;  or  shall  giTe 

any  false  or  fictitious  name  or  residence,  he  shall  fcr« 

feit  ten  pounds. "    The  evidence  was.  That  a  genileoua 

of  the  name  of  Slater,  who  was  a  qualified  peraon,  wai 

cut  sporting  with  two  greyhounds  :  that  he  was  joined 

by  Rogers,  the  defendant,  whose  father  was  qoalifed : 

that  Rogers,  when  he  came  into  the  field  andjoioed 

him,  had  with  him  a  greyhound  which  belonged  to  Itf 

father :  that  the  dog  of  Rogers,  and  one  of  Sbto^iy 

found  and  killed  a  hare :  that  Slater  had  sent  and  bor* 

rowed  the  dog  of  the  defendant's  fiither,  in  onfer  to  frf 

him. — Ersldne   contended,  That  by  the  pieseDoe  of 

Slater,  and  hunting  in  his  company,  the  defiaicM 

Roger8,though  unqualified,  was  protected:  thattbelsw 
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pat  that  trust  into  a  person  qualified,  that  he  would  not  A.  D.  1803. 
abase  his  qualification ;   and  therefore,  while  he  was 
following  that  which  the  law  allowed,  the  mere  joining 
of  an  unqualified  person,  and  partaking  of  the  sport, 
was  no  offence  by  such  person.     Erskine  further  con- 
tended, that  the  mere  act  of  not  producing  the  certifi- 
cate, was  not  of  itself  an  offence :  that  by  the  words  of 
the  act,  the  penalty  did  not  attach  until  the  person  who 
refused  to  produce  the  certificate  had  also  refused  to  tell 
his  christian  and  surname  and  the  place  of  his  residence. 
— GarroWy  for  the  plaintiff*,  replied.  That  the  offences 
were  distinct :  the  one  for  not  producing  his  certificate ; 
the  other  for  not  telling  his  name,  &c. — ^Lord  EUen^ 
borough  read  the  words  of  the  statute :  ^^  If  any  such 
person  shall  wilfully  refuse  to  produce  and  shew  a  cer- 
tificate,  or  not  haying  produced  and  shewn  such  certifi* 
cate,  shall  refuse,  on  demand,  to  give  his  christian  and 
surname,  and  place  of  residence,  every  such  person  so 
oflfending,  shall  forfeit  a  sum  of  fifty  pounds."    His 
lordship  then  said,  that  the  offences  were  not  distinct ;  ^^  unqualU 
but  that  after  a  refusal  to  produce  the  certificate,  it  was  fied  and  un- 
necessary to  ask  for  the  party's  surname  and  christian  gon  may  join 

name,  and  his  place  of  abode ;   the  act  intending  that  ^^.  ^^  ^P^^ 
'  *^  ^^    .      witha person 

to  be  the  medium  of  discovery  of  the  person  sportmg  lawfully  enti- 
without  a  certificate.     Every  man  was  not  to  be  con-^**^j^'*^^ 
sideredas  using  a  dog,  who  merely  participated  in  the  merely  joins 
sport :  if  that  was  so,  no  man,  unless  he  was  qualified,  ^^^  ^^  ^^ 
could  join  in  the  sport  of  the  field,  nor  bring  a  servant  himself  a 
with  him ;  he  must  be  himself  a  principal,  such  as  the  using  his  own 
owner  of  the  dogs.    The  question  therefore  was,  Was^^S^- 
this  a  loan  of  the  dog  to  the  qualified  person ;  and  was 
the  defendant  only  partaking  of  the  sport  ?  If  it  was 
so,  though  the  dog  might  be  his,  he  was  not  liable  to  a 
penalty.    His  lordship  then  added,  1  am  fortified  in  this 
coQStruction  of  the  act,  by  observing,  that  by  the  act 
only  9dL  is  given  for  not  taking  out  a  certificate ; 
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A.  D.  1803.  nrhereas  the  penalty,  as  it  is  contended  for,  for  not  pttf- 
ducing  a  certificate  when  demanded,  is  50/.  A  nttn 
who  has  not  a  certificate,  and  who  of  coarse  cannot 
produce  one,  would  be  subjected  to  a  penalty  of  5W. 
though  the  not  taking  it  out,  subjects  hira  only  to  90f, ; 
which  seems  to  be  absurd.  Verdict  for  the  defendant* 
— Garrow  and  Smith  for  the  plaintifi*. — Erskme  and 
Wigley  for  the  defendant. 


If  ex  V.  Walford.     5  Esp.  Rep.  p.  6?. 
Felony  can-       This  was  an  indictment  against  the  defendant.     The 
raitted  ?n  ""  indictment  charged,  that  the  defendant  feloniouslj  sitoie 
stealing  oys-  half  a  peek  of  oysters  off  a  certain  laying  of  the  plain* 
te"av5  m  an  tiff's,  situated  at  Tollesfleet,  in  the  county  of 


ann  oT  the     ^^jje  prosecutor  of  the  indictment  was  the  proprietor  of 

§esLf  though  '^ 

not  produced  certain  oyster-beds  or  layings  on  the  coast  of  Ebsol^ 
hr^^htf  Those  beds  are  considered  as  private  prc^rty ;  they 
sale.  are  copyholds;    and  the  proprietors  are  rated  ia  the 

poor,  and  all  other  assessments  within  theparish.    Th^ 
are  allotted  out  among  difierent  proprietoiB ;  and  their 
respective  beds  are  marked  by  beacons  or  long  p<des  pal 
into  the  ground ;  but  they  are  all  in  an  arm  of  theses, 
and  covered  with  the  salt  water;  and  the  water  these  is 
navigable.    The  oysters  are  laid  on  these  layings  pre* 
vious  to  their  being  put  on  the  beds  to  fatten :  they  BSit 
caught  in  different  parts  of  the  coast  and  creeks,  and 
purchased  by  the  proprietors,  for  the  purpose  of 
afterwards  carried  to  the  beds ;  very  few,  if  anj, 
produced  on  the  layings. — OarroWy  for  the  de&ndasit, 
objected  s  That  this  indictment  could  not,  in  point  of 
law,  be  sustained  ;  that  either  as  to  the  place  where  the 
larceny  was  committed,  or  that  which  was  the  subject 
of  it,  the  indictment  could  not  be  supported :  that  the 
.  place  where  thfey  are  laid  was  an  arm  of  the  sea,  wiioe 
all  the  king's  subjects  had  a  right  to  fish  ;  that  oysten 
were  of  that  description,  that  fclatky  could  not  be 
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mrtted  in  the  stealing;  but  that  above  all,  the  legisla«  A.  D.  1803. 
tare  had,  by  a  Statute  ia  SI  George  111.  c.  51.  declared 
that  this  offence  was  a  misdemeanour  only ;  that  after 
that  construction  of  the  legislature,  the  offence  could 
never  be  construed  to  be  felony.  It  was  admitted  by 
the  prosecutor's  counsel,  that  larceny  could  not  be  com- 
mitted unless  of  personal  chattels,  and  not  that  which 
was  ferse  naturae ;  but  they  contended,  that  the  oysters 
here  were  not  the  natural  produce  of  the  place,  but  were 
brought  from  different  parts  of  the  coast,  where  they 
were  produced,  at  the  expense  of  the  proprietor,  and 
laid  on  the  beds  for  the  purpose  of  being  fattened,  and 
improved  for  sale;  so  that  there  was  as  distinct  a  pro* 
perty  in  them  as  in  any  chattel:  that  as  to  the  place 
being  an  arm  of  the  sea,  where  all  the  king^s  subjects 
had  a  right  to  fish,  in  fact,  the  several  proprietors  had  a 
distinct  and  several  property  in  the  oyster  lays,  marked 
out  and  distinguished  by  posts  and  boundary  marks ;  that 
they  were  held  of  the  adjoining  manor,  and  were  rated 
to  the  poor  for  them ;  and  though  it  was  admitted,  that 
the  act  of  parliament  had  declared  the  offence  to  be  a 
misdemeanour,  that  did  not  prevent  the  party  injured 
frem  proceeding  for  a  felony,  the  remedy  being  cumu- 
lative.—Mr.  Baron  i/o^Aam  ruled,  That  the  Statute  SI 
Geo*  III.  c.  51.  having  made  the  offence  a  misdemean- 
our only,  had  negatived  the  idea  of  a  felony.  He  said, 
lie  had  taken  the  opinion  of  some  of  the  other  Judges 
on  the  point,  who  were  of  that  opinion :  he  therefore 
ordered  the  defendant  to  be  acquitted.— 2Von?cr  and 
Espbuuse  for  the  prosecution* — Garrow  and  MarryM 
for  the  defendant. 


Wdd  «.  Fomfty,  Ckth.    7  East  Rep.  p.  195.  A-  P-  ^^' 

The  plaintiff  declared,  upon  his  possession  of  a  sole  Under  an- 
and  several  fishery,  and  also  of  a  free  fishery,  and  com-  recosDizine 
moa  of  fishery  in  the  several  parts  of  the  river  Ribble, »  «g^tin  &t 
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A.  D.  1806.  -which  lay  in  the  rapectiye  manon  of  Ribchcster,  DoU 

owner  of  aa  ton,  Aighton  Bailej,  andChaigley;  aod  also  iathil 

Tw^/^rol*  part  of  the  river  Hodder  which  lies  in  the  last-meDUooid 

arivcrfor     manor,  and  which  discharges  itadf  into  the  Ribhk: 

itiwpeartliatand  then  alleged,  that  the  defendants  wrongfully  cod> 

such  weir      tinned  a  weir  or  dam  across  the  river  Ribble,  loie 

was  hereto- 

fore  made  of  down  the  stream  than  the  plaintiff's  fisheries,  perqaod, 

^ugh*^'  salmon  and  other  fish  were  prevented  from  coming  to 

which  it  is  the  plaintiff's  fisheries,  and  from  spawning  there,  &c. 

SrSh  to'  and  the  plaintiff  could  not  enjoy  his  fisheries  in  tan 

escape  into  amplo  modo.     One  of  the  counts  described  the  obstnic- 

part  of^e  ^^^^  to  be  by  continuing  a  weir  or  dam  made  larger} 

river,  he  can-  closer,  firmer,  and  higher'than  it  ought  to  ha?c  been, 
not  convert  It  '        ^     '  ,   ^    ,  «      m     v-i 

into  a  stone  per  quod,  Sec. ;  and  another  more  generally,  rlea,  m 

b^^Sc^wS^  guilty.  At  the  trial  before  Sutton,  B.  at  Lancaster,  it 
biiity  of  appeared  that  the  plaintiff,  who  haul  been  in  poBBesskm 
thmugh  the  ^^  ^^  ^^^  about  29  years,  was  entitled  to  a  right  of 
weir  IS  d^-  fishery  in  the  river  Ribble  above  the  defendant's  vdr, 
though  in     *^^  ^^^^  before  the  obstruction  complained  of,  he  had 

flood  times  taken  plenty  of  salmon  and  other  fish  within  (he  limits 
the  fish  may  ,  ^ 

still  overleap  of  his  fishery,  but  after  the  alteration  in  the  defcD* 

"•     _         dant*s  weir  there  were  but  few  fish  to  be  taken  at  aoy 
ine  en- 
hancing      time,  and  sometimes  none«     That  till  about  40  yeus 

wSSlJing  ■«®'  ^^^  defendant  and  the  prior  owners  of  BrockhA> 
of  an  ancient  mill  had  always  had  a  brushwood  weir  across  the  .river 
as  t^  new    I^ibble  near  the  mill ;  and  he  shewed  by  old  dseds,  ix 

erection  of  two  centuries  back,  that  they  had  a  rirht  to  have  a  weir 
one,forthe  .n       .         ^       ,  ,  .  fiWr 

purpose  of    &cros8  the  river  for  the  use  and  convenience  oi  taeu 

fiSf  litLeir  ^^^y^  ^^^^^  '«•»*  ^a»  expressed  in  those  deeds  in 
passage  up  aburge  and  gjsneral  terms,  not  limited  as  to  the  heigktli, 

S^MaVuMc*^"^*"^*^***^*^  materials  of  the  weir;  butnonerf 
nuisance  by  the  witnesses  could  remember  any  other  thanabniih' 
XT«s?5"d  ^^^  ^^^^  V^^  to  tl^e  year  1766.  At  that  period  the 
^«^-4-.c-7.then  owner  of  Brockhole's  mill  erected  a  solid  stooe 
to  convert  a  ^^i"^  two-thirds  across  the  river  in  lieu  of  tiic  fonscr 
tei'Itone  ''>^"*^o«',  leaving  the  other  third  composed  of  tl« 


APPENDIX.  1387 

same  materials  as  before ;  to  which  it  did  not  appear  A.  D,  18Q6« 
tliat  any  objection  -was  made;   and  in  1T84  the   re- weir  is  not 
maintng  third   of  brushwood  was  removed,  and  theghewln^gtha^ 
stone  weir  carried  quite  across  the  river.     This  weir  40  years  ago 

i-j     •  r  .1       •        .1        .     1     .     '.   two-thirds  of 

a  solid  piece  of  masonry,  (havmg  three  locks  m  it,  it  had  been 


as  tbe  former  wooden  weir  had  for  the  purpose  of  catch-  ^.  converted, 

^,.,..  -.       _         _         ,,  without  m- 

mg  mil,)  about  ten  leet  broad,  and  nearly  level  at  top,  terruption : 
with  a  straight  perpendicular  side  towaids  the  fell  of  j^^^^'J  ^^ 
Ae  river.  There  was  a  contrariety  of  evidence  as  to  the  injury  hav- 
lelative  heighth  of  the  new  to  the  old  weir,  but  in  the  brough? 
result  it  did  not  appear  that  the  present  stone  weir  was  witbm  20 
eiifaer  broader  or  higher  than  the  former  brushwood  the  reroain- 
weir,  making  reasonable  allowance  for  the  sinkinsf  of  the  ^°S  ^^^^ 

°      ,  °  part  was  so 

latter  after  a  time.  The  present  action  was  brought  converted. 
within  three  months  before  the  expiration  of  SO  years  |  ^*^  ***' 
liom  the  last  alteration.  The  learned  Judge  directed 
the  Jury  to  consider,  first,  whether  the  alteration  of 
fbe  weir,  made  in  1T84,  were  injurious  to  the  plaintiflPd 
fishery  in  the  stream  above  :  and  if  it  were,  then,  se- 
condly, whether  such  alteration  were  made  by  the 
defendant  in  the  exercise  of  his  own  right,  as  evidenced 
by  the  several  deeds,  shewing  that  the  defendant  and 
those  under  whom  he  claimed  had  a  right  to  erect  and 
preserve  a  weir  at  Brockholes ;  or  whether  there  were 
any  encroachment  on  the  plaintiflTs  right  by  the  altera* 
tkia  made  40  years  ago,  when  a  stone  weir  was  erected 
two-thirds  across  the  river,  which  had  been  acquiesced 
in  without  complaint,  and  by  the  completion  of  the  weir 
with  stone  nearly  SO  years  before  this  action  brought, 
itnd  he  tofd  the  jury,  that  if  there  had  been  ah  uninter- 
Tuptfid  enjoyment  of  the  weir  in  its  present  state  for 
SO  years,  this  action  could  not  be  maintained ;  biit 
thi^  though  less  than  20  years  did  not  of  itself  afford  a 
conclusive  presumption  of  right;  yet  that  such  a 
length  of  possession  as  bad  been  Aewn  by  the  defett- 
dant,  and  of  acquiescence  on  the  part  of  the  plaintiff, 

[SB] 
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A.  P:i806.  lyaa  certainly  evidence  of  title,  and  connected  irUhthe 
other  circumstances  was  evidence  for  them  to  say  lAe* 
tber  or  not  such  a  possession  had  a  legal  commencenteDt 
or  were  an  encroachment  on  the  plaintiff's  right.  Tke 
Jury  on  this  returned  a  verdict  for  the  defendant,  statinj 
at  the  same  time  that  they  thought  the  alteration  of  4e 
weir  in  1784  was  prejudicial  to  the  plaintiff's  fiderj, 
bat  that  the  defendant's  right  was  by  length  of  posso- 
sioa  and  other  evidence  of  title  well  established.  In 
Michaelmas  Term  last  it  was  moved  to  set  aside  fc 
verdict,  as  contrary  to  the  evidence  of  the  actual  injmy 
sustained  by  the  plaintiff  from  the  alteration  of  tbe  irdr 
in  1784,  and  not  warranted  by  any  legal  inference  to 
be  drawn  in  &vour  of  the  defendant's  right  fromtk 
ancient  deeds,  explained  as  they  were  by  the  descrip- 
tion of  the  weir  which  had  been  always  in  use  beta 
1766,  or  from  the  partial  encroachment  which  had  htt 
then  made,  but  which  still  left  such  a  passage  for  tbe 
fish  over  the  remaining  brushwood  weir  as  made  it  nd 
material  for  the  plaintiff  to  assert  bis  right.  A  nk 
Nisi  was  accordingly  granted. — Topping^  Scarld^  ^ 
Ilofrqyd  navf  shewed  cause,  and  argued  shortly  npon 
the  weight  of  evidence  in  favour  of  the  defendant 
right  to  have  a  weir  of  stone  if  he  pleased  fram  tbe  «• 
teration  made  in  1766  so  long  acquiesced  in,  and  foil<y^ 
up  by  the  completion  of  the  work  in  1784.  Afldtbef 
also  adverted  to  the  contrariety  of  evidence  as  to  the 
injury  to  the  pbintiff  from  the  latter  altcration-&M 
Sergeant,  Parky  fFoody  and  ^owe  were  to  hare  wp- 
ported  the  rule.— Lord  EUe^inmughy  Chirf  JW*"^ 
It  is  impossible  to  sustaiii  this  verdict.  The  ri^\^ 
up  by  ilie  defendant  to  have  a  stone  weir  is  pU^'T 
'  founded  upon  encroachment.  The  erection  of  f^ 
across  rivers  was  reprobated  in  the  earliest  periods  » 
our  law.    They  irerc  considered  as  public  nuisa"^'^; 
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fTJic  words  of  Magna  Charta  (a)  arc,  that  ^'  all  weirs  AyD.  isod. 
firom  heaceforth  shall  be  utterly  pulled  down  by  Thames 
jand  Medway,  and  through  all  England/'  &c.    And 
tim  was  followed  up  by  subsequent  acts  {b)y  treating 
€11601  as  public  nuisaaceS|  forbidding  the  erection  of 
new  ones,  and  the  enhancing,  straitening,  or  enlarging 
of  those  which  had  aforetime  existed.     1  remember  that 
the  stalls  erected  in  the  river  Eden  by  the  late  Lord 
Xxmsdale  and  the  corporation  of  Carlisle,  whereby  all 
the  fish  were  stoppedl  n  their  passage  up  the  river, 
ivere  pronounced  in  this  Court,  upon  a  motion  for  a 
trial,  to  be  illegal  and  a  public  nuisance.    Now 
it  i^pears  that  previous  to  the  erection  of  this  com* 
pleCe  stone  weir  there  had  always  been  an  escape  Tor 
the  fish  through  and  over  the  old  brushwood  weir^  in 
*which  those  in  the  stream  above  had  a  right ;  and  it 
-was  not  competent  for  the  defendant  to  debar  them  of 
it  by  making  an  impervious  wall  of  stone  through  which 
the  fish  could  not  insinuate  themselves,  as  it  is  well 
Imown  they  will  through  a  brushwood  weir,  and  over 
^hich  it  is  in  evidence  that  tlie  fish  could  not  pass, 
except  in  extraordinary  times  of  flood.    And  however 
20  yean  acquiescence  may  bind  parties  whose  private 
rights  only  are  affected ;  yetthe  public.have  an  interest 
in  the  suppression  of  public  nuisances,  though  of  longer 
standing.    No  objection  however  of  this  sort  can  apply 
to  the  present  case,  where  the  action  was  commenced 
irithin  SO  years  after  the  complete  extension  of  the  stone 
weir  across  the  river,  by  which  it  is  proved  that  the 
plaintiff  has  been  injured.    Then,  however  general  the 
words  of  the  ancifsnt  deeds  may  be,  they  are  to  be  con* 
straed,  as  Lord  Coke  says,  by  evidence  of  the  manner 
in  which  the  thing  has  been  always  possessed  and  used. 
'^JLawrence^  Justice.    The  J  ury  themselves  have  found 
the  fiict^  that  the  plaintiff's  fishery  is  injured  by  the  stone 

(a)  Ch.  S9.  (b)Viit  Ifl  Ed.  4.  c. 7- 

[3aS] 
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A>  D.  1806.  weir,  and  tlicrcforc  the  verdict  it  against  the  tndei«3c: 
.  and  there  is  no  bar  to  the  action  from  any  length  of  pos- 

session  in  the  defendant.  —Per  Curiam.    Rule  ahdafe. 


The  Earl  of  CUmricarA  v.  Sii^te9.  7  East  Rtp.  p.  5tt. 
Assuming  it  In  debt  to  recover  the  penalty  of  5/.  created  by  4c 
lirvln^T'  Stat.  5  Ann.  c.  14.  the  declaration  slated  thatftcA- 
action  for  a  fendant  within  six  months  next  before  the  exhibitbga 
wSSonYnf  the  plaintiff's  bill,  to  wit,  on  the  4fh  of  Nov.  1805,  at 

former  that  Exton  in  Hampshire,  did  keep  a  snare  toWllandft- 
the  count  •  . 

should  refer  stroy  game,  the  said  snare  being  then  and  there  ao  en- 

^\s\n  Vhe"^*^  S^^^  ^  ^"^  ^^  destroy  (he  game,  against  the  form  tf 
remedy  as  the  statute  in  such  case  made  and  provided;  the  aM 
thatc4Sing  defendant  not  being  in  anywise  qualified  or  having  a^ 
the  offence  lawful  authority  so  to  do:  by  reason  Ifh^fcof,  aM^J 
the  ^nalty ;  force  df  the  statute  in  such  case  made  and  providca,M 
yet  a  count'  action  hath  accrued  to  the  said  plaintiff  to  demand  ari 
n^idtvon**"    Have  of  the  defendant  5/.    Plea,  Nil  debet.    ARcr  v«f- 

the  Stat  5  djct  for  the  plaintiff,  it  was  moved  in  last  Ea^  <«* 
Ann.c.  14.  -1     .    ^  .  ..Mtal 

atating  that   to  arrest  fhe  judgment,  and  the  rule  was  now  sapponw 

£nf  kepTa  ^V  ^%''  *"^  Vampier,  on  the  ground  that  the  pcnaKj 
snare  to  kill  and  fhe  remedy  by  action  were  given  by  sfevertl  dif* 
RSf'^ferent  statutes,  t)ft.  the  penalty  by  Stat.  5  Ann.c.  14.  (fl), 

the  statute  in  made  perpetual  by  Stat.  9  Ann.  c.  25.  (which  «ofc 
such  case  a     mt  ^  «*  \iiiJ 

made,  &C,  by  may  be  cotisidered  for  this  purpose  as  onescl;;"** 

whS^wf  and  ^''^^  remedy  by  three  statutes,  first  by  the  Stat.  8  Gfo.  I 
by  force' of  c.  19.  substituting  the  action  (which  is  to  be  bitmff^ 
^J^h'^^^J^ '"  before  fhe  end  of  the  next  term  after  the  oflfen(5»,)fe 
mado,&c.      the  information  before  justices  under  the  StfttS-*^' 

hatr^T™-  ^^  ^^^*"^  ^^^^  ^^^  penalty  "to  the  common  infcrw^' 
^f&?'  w  next,  by  the  Stat.  §6  Geo.  2.  c.  2.  which  extends  * 
for  the  first  ^^^  for  bringing  the  action  to  two  terms  ato  ^ 
statute  men-  oflfence  Committed;  and  lastly,  by  the  Stat.  2  G«o.  J 
tioned  refers        ,vk       ,     •  ^y     j  i^  h»«- 

to  the  5  Ann.  c.  Iv.  which  gires  the  whole  penalty  (sougnt  to  ^' 

inj\he^^*  covered  in  this  action)  to  the  informer,  and  exfcndsfte 
feoce  and         («)  xhis  gave  the  remedy  by  conYictioa  before  a  justice  of  P*** 
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tiaie  for  bringing  the  wtion  to  six  months,  after  the  A.  D.  tsofi. 
oflfence  committed,  but  without  repealing  the  Statute  of  giving  the 
tlie  26  Geo,  8.  c.  2 :  the  offence  therefore,  they  con-  P^^^hy;  and 
tended,  ought  to  have  been  laid  against  the  statutes,  in  lastly  mc^ 
the  plural,  and  not,  as  it  is  here  laid,  "against  thejjj'^^e  ^^^^ 
Conn  of  the  statute."    And  this  objection,  it  was  said,  3.  c.  19. 
^was  not  aided  by  the  conclusion  of  the  count,  «  by  whol^penldt 
reason  whereof  and  by  force  of  the  statute,  &c.  an  ^y  i^  given  to 
action  hath  accrued ;"  for  either  the  statute  there  men-  info^'^^the 
tiooed  must  mean  the  same  statute  referred  to  in  tfae'^^^f^'^^^  ^ 
former  part  of  the  count,  pr  at  any  rate  it  can  only  refer  l^een  given 
to  ooe  of  the  three  statutes  last  mentioned ;  whereas  the  ^  *^'™  ^?  •" 
Tight  of  suing  for  the  whole  penalty  by  a  common  in-  statute. 
former  must  depend  upon  two  at  l^ast,  the  8  Geo.  1.  r^^*^. 
and  2  Geo.  £.  if  not  also  upon  the  26  Geo.  2.     And  the  S.  C. 
Gaae  of  I-ee  r.  Clarke  (a)  was  cited,  where  the  sam^e  ob- 
jection (amongst  others)  was  taken  and  countenanced, 
by  the  Court ;  and  in  which  Dingley  v.  Moore  (J),  and 
Broughton  v.  Moore  (c),  were  cited,  which  are  full  to 
the  present  point,  as  well  as  what  was  said  by  War- 
burton,  J.  in  Rex  v.  West  (ef).     And  they  contended 
that  where  an  offence  was  created  by  a  statute  inflicting 
a  penalty,  which  did  not  exist  at  common  law,  and  an 
aetioD  is  afterwards  given  to  a  common  informer,  it  is 
as  necessary  that  the  Court  should  be  referred  to  the 
statute  or  statutes  giving  the  remedy,  as  to  the  statute 
creating  the  offence :  for  otherwise,  if  instead  of  a  ge- 
neral reference  to  '^  the  statute  in  such  case  mi^le," 
the  count  referred  to  the  Statute  5  Ann.  the  Court  would 
not  see  that  a  right  to  sue  had  thereby  accrued  to  the 
plaintiff:  and  the  Court  cannot  without  such  reference 
intend  that  an  action  is  given  to  a  common  informer ; 
for  prima  facie  the  penalty  would  belong  to  the  crown. 
— Burrough  and  Gasele^  shewed  cause,  and  argued 

(a)  9  East,  933.  (c)  Cro.  Jac.  149. 

U)  Cro.  £liz.  750.  (d)  Owen.  135. 


1332     .  APPENDIX- 

A.  D.  1806,  that,  as  the  Statute  5  Ann.  c  14.  alone  creates  tic 
offence  and  gives  the  penaltj,  the  offence  is  property 
laid  to  be  against  the  form  of  the  statute,  according  to 
the  authorities  mentioned ;  to  which  maj  be  added 
Plowden,  906. ;  and  that,  notwithstanding  a  contmn- 
ing,  or  as  is  said  by  Warburton,  J.  in  Owen,  335.  even 
a  reviving  statute ;  though  here  the  Stat.  9  Ann.  c.  85. 
which  perpetuates  the  former  act  passed  before  it  ex. 
pired  (a).  And  it  makes  no  difference  that  the  action 
is  given  by  another  statute.  It  was  not  necessarjfor 
the  count  to  refer  at  all  to  the  statute  which  gives  tbe 
remedy  to  the  common  informer ;  for,  being  a  pubb'c 
statute,  the  Court  are  bound  to  notice  it :  and  it  being 
stated  that  the  action  was  brought  within  six  months, 
and  the  penalty  being  given  to  him  who  sues,  the  bring- 
ing the  action  shews  a  sufficient  title  in  the  plaintiff. 
It  is  only  necessary  to  refer  to  the  statute  creating  tic 
offence  and  giving  the  penalty  :  all  the  rest  may  be  re- 
jected as  surplusage:  and  the  count  might  have  con* 
eluded  that  "  by  reason  whereof,  (without  adding* and 
by  force  of  the  statute,*)  an  action  hath  accrued,"  &c. 
Lutw.  132,  3.  8.  164. 166.  190.3.  208  221.  LiM.Entr. 
148.  175.  222.  255.  Co.  Entr.  159.  161,2,  3,4,  and 5. 
But  the  addition  of  contra  formam  statuti,  though  not 
necessary,  will  not  hurt,  according  to  Bcnnetv.  Tal- 
bois  (a).  But  supposing  it  to  be  necessary  to  refer  to 
the  statute  giving  the  action,  such  reference  is  to  be 
found  in  the  words  of  the  count,  "  and  by  force  of  the 
statute,"  &c. ;  referring  to  the  Stat,  2  Geo.  3.  c.  W- 
s.  5.  which  must  be  construed  reddendo  singula  singulis 
and  gives  an  action  of  debt  or  on  the  case,  &c.  and 
enables  the  informer  to  sue  for  the  whole  penaltj  to  his 
own  use  within  six  months.  It  would  then  stand  thus, 
that  the  allegation  of  tbe  offence  being  committed 
against  the  form  of  the  statute  would  refer  to  the  Stat 
(a)  Vide  2  Hawk.  c.  25,  s.  117.  (h)  1  Ld.  Rsj.  U9. 
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Ann.  c.  14.  ^hich  creates  the  oflence  and  gives  tbe>  D- 1806» 
;  Jtenaltj ;  and  the  subsequent  avoids,  ^<  by  reason  where- 
of/* would  refer  to  the  same  statute ;  and  the  words, 
^'  and  by  force  of  the  statute,  &c.  an  action  hath  ac- 
crued,*' &c.  would  refer  to  the  Statute  S  Geo.  3.  c.  19. 
7he  Case  of  Lee  y.  Clarke  did  not  turn  on  this  point ; 
[X«2vr€iice,  J.    It  was  not  alleged  there  that  he  used 
tlie  mare  against  the  form  of  the  statute.]     And  this  is 
distingnishable  from  Dingley  y.  Moore  (a),  where  the 
information  was  upon  the  statute  SS  Hen.  8.  c.  16.  for 
baying  worsted  yam  within  the  county  of  Norfolk,  not 
being  a  weayer ;  8cc. ;  which  act  was  continued  by 
Slat.  1  Ed.  6.  c.  0.  only  in  respect  of  yam  spun  oat  of 
the  rock,  but  not  for  other  yarn ;  and  therefore  the  in^ 
formation  was  quashed,  not  because  it  was  only  laid 
contra  formam  statuti,  but  because  it  did  not  shew  that 
it  was  yam  spun  of  the  rock ;.  for  otherwise  it  was  no 
offence*    And  Shelton's  case  for  recusancy,  there  re- 
lied on,  where  the  objection  preyailed  that  it  was  not 
laid  contra  formam  statutoruro,  was  were  the  offence 
was  created  by  tlie  Stat.  1  Eliz.  c.  S.  and  the  penalty 
giyen  by  Stat.  S3  Eliz.  c.  I.  against  such  as  refused  to 
go  to  church  against  the  form  of  the  Stat.  1  Eliz.    And 
Bfoughton  y.  Moore  (b)  went  on  the  same  distinction. 
It  was  asked  by  Lord  EUenborough  of  the  defendant's 
coonsel  in  the  course  of  the  argument,  whether  they 
had  found  any  express  authority  for  saying  that  the 
count  must  refer  to  the  statute  giving  the  remedy,  as 
well  as  to  that  creating  the  offence  and  giving  the 
penalty?    To  which  they  answered  in  the  negative; 
bat  contended  that  it  was  equally  necessary  uponprin-. 
ciple  for  the  reasons  before  urged.    And  at  the  condu^ 
sion,  the  Court,  assuming  it  to  be  necessary  to  borrow 
the  aid  of  two  Statutes  in  order  to  sustain  the  action, 
m.  the  Stat.  5  Ann.  c.  14.  creating  the  offence  and 

(a)  Cro.  Ela.  750«  (h)  Cro.  Jac.  %^% 
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A.  D,  iao6»  giring  the  peaalt j^  (on  whicli  statute  alone  the  cciauid 
part  of  the  chai]ge  rested  ;)  and  the  StaL  2  Geo.  S. 
c.  19.  giving  the  remedy ;  (which  latter,  thej  thought, 
alone  gave  the  remedy,  without  reference  eidier  to  the 
Stat.  8  Geo.  1.  or  the  StaL  96  Geo.  S.  inasmuch  as  it 
gave  the  whole  penalty  to  the  informer,  and  not  mtftAj 
the  other  half  in  addition  to  the  one  half  befi^iegiiai 
by  the  Stat.  8  Geo.  1.)  yet  observed,  that  here  tbere 
was  a  sufficient  reference  in  the  count  to  the  tipo  fat- 
mentioned  statutes :  and  that  if,  instead  of  the  geoenl 
form  of  declaring  by  reference  to  ^^  the  statute  ia  indi 
case  made,"  &c.  the  particular  statute  were  refensd  to 
by  name,  the  count  would  run  thus,  that  the  defesdut 
committed  the  offence  (stating  it)  against  the  form  of  tk 
Statute  5  Ann.  &c. ;  by  reaaon  whereof,  and  by  best 
ai  the  Stat  S  Geo.  3.  an  action  hath  accrued,  ta 
There  was  therefore  no  ground  for  the  objection  inuoA 
of  judgment.    Rule  discharged. 


Still  v.  fValls  and  Harris.    7  East  Rep.  p.  ^. 
Ti'5,^'*'?^®        '"  *»  action  for  an  assault  and  fake  imprisonnest, 

IS  Geo.  S.       x«..i,^,  ., 

c.  80.  gives  a  to  Which  the  defendant  pleaded  the  general  issne,  itap 
«Tof  kil-  P^"^  *"  evidence  for  the  phuntiff  before  iW*,  J-  ^ 
ling  game  on  the  last  Maidstone  assizes,  that  the  defendant  Wslisy » 
aifd  diSicts  h^adborough  of  Cowdend  in  the  county  of  Kent,  mi 
that  it  shall  Harris  aa  his  assistant,  arrested  the  plaintiff  some  *7 
paid'on  ^on-  i»  January,  1805,  between  S  and  4  o'clock  in  the  ate* 
yiction;  and  noon,  and  detained  him  in  their  custody  till  tbeeveDias 

that  in  case      r*  i_  j  mx    ill 

of  neglect  or  ot  the  next  day,  when  they  carried  him  before  Mr.  A«* 

ofSivl'se^u^'^^*'*^"^*^  f^  ^l^a*  «>«n*J»  who  then  (lii- 

rity  for  the     charged  him.    A  demand  of  the  cc^y  of  the  warnuit  bf 

fuhTjust?Je  ^*"'^'*  *^«  plaintiff  had  been  apprehended  was  tto 
shall  by  war-  proved  by  his  attorney,  but  no  copy  was  given-  ^ 
his  hand^and  ^^^  ^^^^  hand  Mr.  Allnutt,  the  magistmte  deposed, 
seal  cause  the  that  an  information  was  laid  before  him  by  one  Bdte»' 

same  to  be       ,  .         ,  o    j— 

levied  by       aen  agauist  the  pUintiff  for  killing  game  on  a  Suin»/^ 
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against  (lie  Stot.  13  G«o,  3.  c.  80.  s.  6;  (a),  founded  on  A.  D.  tgoa. 
the  prior  Stat.  10  Geo.  3.  c.  19.  s.  2.  (which  informa-  distress  and 
tion  YfBa  read  in  evidence).    Tba^be  accordingly  sum-  ^eudei^s*" 
Hioned  the  plaintiff;  who  appealed  before  him,  and  con-  goods;  and 
victed  him  of  the  penalty  specified  in  the  act ;  which  £ VawfS  for 
the  [daintiff  declaring  himself  unable  to  pay,  the  me-  such  justice 
gistrate  issued  a  warrant  of  distress  returnable  the  next  ^^  to  be 
day,  and  verbally  directed  the  defendants  to  detiun  the  detained  in 
plaintiff  in  custody  until  it  could  be  known  whether  a  retara  m"ay  ^ 

sufficient  distress  could   be  levied   on  the  plaintiff's  conveniently 
^^^^        /hl  oe  made  to 

goods.    The  plamtiff  however  paid  the  penalty  the  next  such  warrant 
day,  and  was  then  discharged.    It  was  objected  that  ^^ fjlj^^*^' 
tiie  magistrate  was  not  authorized  by  the  statute  to  com-  party  con- 
mit  the  phiintiff  by  parol :  if  he  were  so  authorized,  a  Sse'^^^^^^ 
Qimsuit  was  to  be  entered ;  otherwise  a  verdict  for  40*.  ^o«"  his  ap- 
given  by  the  Jury  was  to  stand— Garroo)  and  Espi-  iidT^hat 
nat^e  now  shewed  cause  ai:ainst  a  rule  for  entering  a  5"*^*^.  ^^.^^^  ^ 

^*  o      detain  m 

(a)  The  att  of  the  10  Geo.  S.  directs  that  "  in  case  such  pe-  custody  un- 
nalty  shall  not  be  forthwith  paid,  such  justice  shall,  by  warrant  <il  the  return 
under  his  hand  and  seal,  cause  the  same  to  be  levied  by  distress  of  the  war^ 
aiid  sale  of  the  offender's  goods,  jec    And  in  case  no  sufficient  ^^^  of  <li>- 
distress  can  be  had  such  justice  shadl  commit  the  offender  to  the  ^^^^  n^^J  be 
common  gaol,^&c.    But  that  act  is  repealed  by  the  18  Geo.  3.  ^y  P&n>u  . 
«.eo.  s.  5w  in  all  its  provisions.    But  by  s.  6.  of  the  latter  statute^ 
any  person  killing  game,  on  a  Sunday,  ''  being  convicted  thereof 
in  the  manner  and  form  prescribed  by  this  act,  shall  be  subjected 
to  the  like  forfeitures  and  penalties  as  are  hereinbefore  enacted 
to  be  inflicted  for  other  onences  against  this  act/'    The  1st  sec- 
tion relates  only  to  so  much  of  the  Stat  10  Geo.  S.  as  provides 
against  destroying  g^e  in  the  night,  for  which  it  inflicts  certain 
penalties  on  conviction  for  a  first,  second,  and  third    offence. 
Sect.  9.  gives  a  form  of  conviction ;  s;  3.  directs  the  clerk  of  the 
peace  to  give  a  cofiy  of  the  conviction ;  and  s.  4.  enacte,  "  that 
the  pecuniary  penalties  hereby  to  be  incurred  and  made  payable 
upon  any  conviction,  &c.  shall  be  forthwith  paid  by  the  person 
convicted,  &c.    And  in  case  such  person  shall  refuse  or  neglect 
to  pay  the  same,  or  to  eive  security  for  the  payment  thereof,  such 
justice,  by  warrant  under  his  hand  and  seal,  cause  the  same  to  be 
levied  by  distress  and  sale  of  the  offender's  goods,"  &c.    And 
then  it  proceeds,  **  and  it  shall  and  mav  be  lawful  for  such 
justice  to  order  such  offender  to  be  detained  in  safe  custody  until 
return  may  conveniently  be  had  and  made  to  such  warrant  of 
distress,  unless  the  party  so  convicted  shall  give  sufficient  secu 
rity  for  his  appearance,  &c.    But,  if  upon  such  return  no  suffi- 
cient distress  can  be  had,  then  and  in  such  case  the  said  justice 
shall  and  may  commit  such  offender/'  &c. 
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A.  D.  1606.  nonsuit,  and  referred  to  the  nile  laid  down  bj  Haw- 
kins (a)^  that  every  commitment  must  be  in  writing 
under  the  hand  and  seal  of  the  person  by  whom  it  is 
made,  and  expressing  his  o65ce  or  authority,  and  the 
time  and  place  at  which  it  is  made,  and  must  be  di- 
rected to  the  gaoler  or  keeper  of  the  prison.    And  con- 
tended that  the  order  of  the  justices,  spoken  of  in  the 
Stat.  13  Geo.  3.  c.  80.  s.  4.  to  detain  the  ofl^der  in 
custody  till  the  teriu  of  the  warrant  of  distjpess,  must 
be  understood  of  an  order  of  commitment  in  the  usual 
Ifga)  form,  namely,  an  order  in  writing,  &c.     That  this 
was  confirmed  by  the  general  provisions  of  the  Slat* 
2i  Geo.  S.  c.  44.  whereby  no  action  shall  be  brought 
against  any  constable  or  other  officer  acting  in  obedi- 
ence to  a  justice's  warrant  until  demand  and  refusal  for 
six  days  of  the  perusal,  and  of  a  copy  of  the  warrant ; 
the  production  of  which  warrant  is  a  justification  to  the 
officer:  the  object  of  which  reguktion  is  to  give  some 
certain  remedy  against  the  magistrate  himself,  who  is 
thereby  made  responsible  for  the  legality  of  the  arrest 
But  if  a  commitment  by  parol  may  be  justified,  great 
mischief  and  uncertainty  will  be  introduced,  and  the 
checks  intended  by  the  legislature  in  favour  of  the  li- 
berty of  the  subject  will  be  eluded.    They  also  sug- 
gested that  the  proper  course  would  have  been  for  the 
magistrate  to  have  made  out  his  warrant  in  the  alterna- 
tive ;  i.  e.  to  distrain  for  the  penalty,  if  a  sufficient  dis« 
tress  could  be  found ;  or  otherwise,  to  commit  the  par- 
ty.— Baj/le^f  Serg.  and  Tadtfy  were  to  have  supported 
the  rule ;  but  the  Court  were  all  satisfied  that  under  the 
act  of  the  13  Geo.  3.  c.  80.  the  magistrate  might  legally 
authorize  by  parol  the  defendants  to  detain  the  plaintiff 
in  custody  till  the  return  of  the  warrant  of  distress. 
They  also  said,  that  the  commitments  spoken  of  by 
Hawkins  in  the  passage  cited  meant  commitments  to  the 

(fl)  2  Hawk.  ch.  16.  s.  13. 

3 
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custody  of  sheriffs,  gaolers^  &c.    For  it  never  could  be  A.  D.  1806. 

doifbted  but  that  a  magistrate  might  by  parol  order  an 

offender  to  be  detained  in  custody  until  he  could  make 

out  his  warrant  of  commitment :  and  this  Court  were  in 

the  constant  habit  of  directing  commitments  verbally, 

which  were  afterwards  recorded.     So  a  magistrate  in 

the  case  of  a  breach  of  the  peace  within  his  view  might 

instantly  order  the  offender  to  be  taken  into  custody  : 

otherwise  in  the  case  of  a  sudden  affray,  all  the  powers 

of  the   king's  commission  might  be  in  abeyance  for 

want  of  pen,  ink,  and  paper.     That  there  was  nothing 

in  the  act  requiring  the  authority  to  distrain,  and  to 

commit  if  there  were  no  sufficient  distress,  to  be  by  the 

same  warrant:    and  the  Lord  Chief  Justice  thought 

that,  according  to  the  wording  of  the  act,  the  authority 

was  rather  more  properly  executed  by  separate  warrants. 

Rule  absolute  for  entertaining  a  nonsuit. 


Tottnsendy  Clerky  v»  fVaihen.    9  East  Rep.  p.  277.    A.  D,  \sos. 

The  plaintiff  declared  in  case,  and  stated  that  on  the  If  a  man 

1st  of  April,  1800,  and  on  divers  other  days,  &c.  the^^^,,^* 

defendant,  wrongfully  intending  to  catch,  maim,  and  baiud  with 

destroy  the  plaintiff's  dogsatB.  &c.  placed  and  pro-o^„grouQ^ 

cured  to  be  placed  divers  traps,  &c.  in  and  about  a  cer-  ??  ?*^'"  ^  • 
'^  '^  highway,  or 

tain  wood  called  Catteswood,  there  situate,   and  near  to  the  pre- 
to  divers  public  highways  and  footways,  and  also  near  "|^^*  ^a?** 
to  divers  grounds  of  the  plaintiff,  and  of  other  persons  dogs  passing 
there  situate,  and  procured  to  be  placed  pieces  of  flesh  highway*  or 
and  other  strong  smelling  things  in  and  about  the  said  kept  in  his 
traps,  &c.  and  continued  the  said  traps  and  pieces  o(^^^^^^^^ 

flesh,  &c  for  a  lonff  time,  &c. :  and  continued  the  same  "]"8^t  proba- 

'  &  ?  »  bly  be  at^ 

there  in  the  day  time,  &c.  and  also  on  the  several  days  tracted  by 

and  times  procured  to  be  trailed  pieces  of  flesh  and  tbnr  instinct 
other  strong  smelling  things  along  the  ground  about  the  traps;  and 
said  traps,  &c.  so  laid  as  aforesaid,  and  from  the  said JJJj^ceof 
highways;  footways,  and  grounds^  towards  and  into  the  such  act  his 
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A.  D.  1808.  trapft^  Sec    Bj  reawn  of  which  premises  on  the  several 
neighboux's  days,  &c.  at  B«  aforesaid,  diFers  dogs  of  the  plaii^iff, 
^tuacted^    .thea  and  there  lawfully  going  aloag  the  said  public 
thereby  in*    ways,  &c«  and  others  of  the  plaintiff's  dogs,  then  and 
tiononthe^  there  lawfully  being  in  his  said  grounds,  and  others  of 
case  lies.       tbem  in  the  said  grounds  of  other  persons,  were  by  the 
soent  of  the  said  flesh  and  other  things  so  placed  and 
trailed,  enticed  firom  the  said  highways,  footways,  and 
grounds  respectively,  to  the  said  traps,  &c.  and  w«e 
caught  therein,  and  greatly  wounded,  &c.    After  a  yer* 
diet  for  the  plaintiff  at  the  trial  at  Gloucester  before 
MacdonaUy  C*  B.  it  was  objected  by  WUliamsy  Serg. 
on  a  motion  for  a  new  trial,  that  there  was  no  eYideoce 
of  any  malicious  intention  against  the  plaintiff's  dogs, 
01  thai  the  traps  were  set  for  the  purpose  of  catdqiig 
dogs  in  general ;  and  that  this  was  necessary  to  sustaJB 
the  action  ;  the  traps  having  been  set  in  the  defendaot'i 
own  ground,  on  which  the  plaintiff's  dogs  mast  hare 
been  tiespassing  at  the  time  they  were  taken ;  and  the 
dtfendanl  havii^  a  right  to  set  the  traps  there.   And 
a  rule  nisi  was  granted  for  setting  aside  the  retdict  as 
against  evidence :  but  the  Court  refused  another  ruk 
which  was  also  prayed,  for  arresting  the  judgment: 
Lord  EUenborough^  C.  J.  saying  that  the  count  haying 
charged  that  the  traps  were  wrongfully  set  for  the  pur- 
pose of  catching  the  plaintiff's  AogSy  though  set  in  the 
defendant's  own  ground,  no  doubt  that  the  actioQ  was 
maintainable.    Upon  reading  the  Chief  Baron's  report 
of  the  evidence,  in  this  term,  it  appeared,  that  the 
plaintiff  and  defendant  lived  near  each  other  in  the 
country.    The  defendant  was  the  owner  of  a  wood  cafled 
Catteswood,  about  a  mile  in  length,  one  end  of  which 
adjoined  the  plaintiff's  grounds,  within  150  yards  of  his 
dwelling  house  where  he    had  resided  for  aboot  two 
years  last  past.    Some  time  before  the  plaintiff  ifpntto 
reside  there,  the  defendant  had  procujred  half  a  doz^ 
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traps  to  be  made  much  larger  and  stronger  than  (hose  A^  D.  I8O8. 

usually  set  for  catching  vermin,  which  he  stated  at 

the  time  to  be  intended  for  foxes,  or  any  thing  that  cam^ 

in  the  way  ;  and  in  fact  a  sheep  had  been  caught  in  one, 

and  a  deer  of  the  defendant's  own  in  another  of  them. 

Some  of  these  traps  were  set  In  Catteswood  by  day  and 

by  night,  and  baited  sometimes  with  iresh,  sometimes 

with  stinking,  flesh.     The  wood  was  intersected  by  8e« 

veral  public  highways  and  paths ;  but  the  traps  were  so 

fH  near  blind  tracks  in  the  wood  inade  by  persons  or  by 

sheep,    ^he  defendant's  game-keeper  also  trailed  sheeps' 

paunc^hcs,  rubbed  with  anise-seed,  by  a  string,  at  some 

distance  round  about  iht  traps,  (but  this  did  not  appear 

to  have  Tje^n  done  from  the  highways,  or  after  this 

plaintiff  came  to  reside  at  his  house,)  in  order  to  draW 

animals  to  them ;  and  the  ddendant  allowed  2f.  6d.  for 

every  fox   or  badger,  and  Is.  for  every  dog  which 

was  killed.     In  one  year  seven  dogs  had  been  taken 

and  killed,  which  the  defendant  was  proved  to  havte 

known  and  approved  of.     Catteswood  was  not  a  pre* 

serve  for  game ;  nor  did  the  whole  of  it  belong  to  the 

defendant ;  nor  was  any  board  put  up  there  to  warn 

persons  of  the  traps:    and  the  witnesses  stated  their 

opinion,  that  the  traps  <^uld  not  safely  be  so  baited  and 

icented  in  the  day-time  when  dogs  were  commonly 

passing  with  their  owners  through  the  wood ;  and  that 

a  dog,  on  account  of  the  scent,  could  not  pass  alon^ 

fte  public  paths  without  danger  of  being  drawn  by  his 

instinct  to  the  traps.    All  this,  which  had  passed  before 

the  plaintiff  came  to  reside  at  his  house,  was  continuetl 

ftfterwiirds ;  and  at  diffetent  times  within  the  last  two 

years  several  of  his  dogs  had  been  caught  in  the  traps 

which  wete  baited  with  flesh  ;  by  which  some  of  them 

fcad  been  much  injured,  and  others  entirely  spoiled : 

and  som«  of  the  traps  were  set  in  the  wood  so  near  to 

th«  plaintiff's  house,  that  the  baiting  and  the  anise-seed 
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A.  D.  i8oe.  might  be  scented  by  his  dogs  which  were  kept  there.- 
Dauncey  widAbbaU  were  heard  very  shortly  in  support 
of  the  verdict ;  the  Court  being  desirous  of  bearing  the 
grounds  of  objection  against  it, — The  AUamey  Gemd^ 
Garraw^  and  C,  F.  Williams^  in  support  of  tbe  rak, 
after  observing  that  the  time  of  the  trailing  round  tbe  tnpi 
was  not  distinctly  marked  in  tbe  report,  and  that  k 
fact  it  had  happened  a  long  timo  before  the  plaintiff's 
dogs  were  caught  (which  was  not  denied),  and  thit 
there  was  no  evidence  that  the  traps  were  purposeljset 
to  catch  the  plaintiffs  dogs,  ccmtended  the  defendaot 
had  a  right  to  set  the  traps  in  his  own  ground,  and  to 
bait  them,  for  the  purpose  of  catching  vermin,  and 
.that  he  was  not  answerable  if  the  dogs  of  other  peisaoi 
unlawfully  trespassing  on  his  grouods  were  caught  in 
the  traps*  Tbe  owners  of  dogs  had  only  a  right  that 
the  dogs  should  pass  along  the  highways,  with  s(Hne 
person  to  attend  them  and  restrain  them,  if  such  was 
their  instinct,  from  hunting  the  woods  in  quest  of  game. 
If  indeed  the  defendant  had  placed  the  traps  so  near 
any  of  the  public  paths  that  a  dog  going  along  there 
with  his  master  must,  notwithstanding  reasonable  care 
of  the  master,  in  all  probability,  be  drawn  into  thea, 
the  defendant  would  be  liable ;  and  so  he  would  if  he 
used  means  for  the  purpose  of  decoying  tbem  to  the 
trap :  but  here  the  traps  were  set  for  the  lawful  purpose 
of  catching  vermin  in  the  defendant's  own  groaod; 
and  if  the  owner  of  a  dog  likely  to  traverse  a  wood  is 
quest  of  game  will  carry  him,  or  suffer  him  to  titspvs 
there,  without  restraint,  he  must  take  the  consequcQces. 
— I^rd  EUenhoroughy  C.  J.  It  appears  by  the  cri* 
dence  reported,  that  the  traps  were  placed  so  near  to 
the  plaintiff's  court-yard  where  his  dogs  were  kept? 
that  they  might  scent  the  bait,  without  committing  an; 
tr^pass  on  the  defendant's  wood.  £very  man  mast 
be  taken  to  contemplate  the  probable  conscquenocs  of 
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the  act  he  docs.  And  therefore  when  the  defendant  ,^^_D^J808^ 
caused  (raps  scented  with  the  strongest  meats  to  be 
placed  so  near  to  the  plaintiff's  house  as  to  influence 
the  instinct  of  those  animals  and  draw  them  irresistibly 
to  their  destruction,  he  must  be  considered  as  contem- 
plating this  probable  consequence  of  his  act.  That 
which  might  be  taken  as  general  eyidence  of  malice 
against  all  dogs,  coming  accidentally  within  the  sph^e 
of  the  attraction  which  he  had  placed  there,  must 
sorely  be  eyidence  of  it  against  those  in  particular 
which  were  placed  nearest  to  the  source  of  attraction 
and  within  the  con^nt  influence  of  it*  What  differ- 
ence  ii  there  in  reason  between  drawing  the  animal  into 
the  trap  by  means  of  his  instinct  which  he  cannot  re* 
list,  and  putting  him  there  by  manual  force  ?  If  a 
nan  knowingly  keep  a  dog  accustomed  to  bite,  and  any 
person  coming  by  chance  in  his  way  be  bitten,  an 
sction  lies  against  the  Owner,  though  he  had  no  malice 
against  the  particular  individual.  Here  there  is  evi- 
dence that  the  defendant's  purpose  in  setting  the  traps 
was  to  catch  dogs  in  general,  as  well  as  vermin; 
for  he  afterwards  recompensed  his  servant  for  dog» 
^en  in  the  traps.  The  rule,  therefore,  omnis  ratiha- 
bitio  retro  trahitur  et  mandato  aequiparatur,  applies  to  • 
this  case.  Without,  therefore,  considering  what  had 
Itdppened  before  the  plaintiff  came  to  his  residence  ia 
the  defendant's  neighbourhood ;  when  he  did  come,  he 
came  to  a  place  where  the  mischief  existed  and  conti* 
n^  to  operate  within  the  sphere  where  he  might 
l&wfulfy  have  his  dogs,  and  which,  in  fact,  did  after* 
^^^8  operate  upon  them  to  the  plaintiff's  prejudice. 
"^rosey  J.  I  think  there  is  evidence  that  the  defen- 
dant meant  to  set  the  traps  for  dogs  as  well  as  other 
animals ;  because  when  dogs  were  caught  in  them,  he 
i^waidedhis  game-keeper  at  the  rate  of  so  much  a  head, 
I'bis  therefore  was  fit  evidence  to  be  left  to  the  Jury 
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A.  D.  teoft.  of  his  intention  to  ealch  the  pkunUff's  dogs  asmUu 
others.  It  is  tnie  that  the  traps  weieset  in  his  owi 
ground;  hot  a  man  must  not  set  traps  of  this  dangaov 
description  in  a  situation  to  infite  his  neighbour's^ 
and  as  it  were  to  compel  them  by  their  instinct  to  ooae 
into  the  tmps. — Lamrmccy  J .  There  is  no  mitaat 
of  the  defendant's  haying  trailed  round  the  traps  wide 
the  plaintiff  was  residing  at  his  house  near  the  wood; 
but  there  is  evidence  of  the  traps  having  been  baited 
after  he  came  to  reside  there  ;  and  this^  so  near  to  th 
plaintiff's  honse  as  lb  draw  his  dogs  to  them  by  thv 
scent.  The  very  object  of  baiting  traps  is  to  dnwsninak 
towards  them  by  their  instinct  from  the  coarse  tkjitt 
pursuing :  when  therefore  the  defendant  pbced  tt 
traps  so  bitted  in  a  situation  so  near  to  the  phmldn 
house,  as  that  his  dogs  kept  tfaare  might  soenttbc tail) 
he  must  be  taken  to  have  contemphil»d  the  nstonl  oos* 
sequence.  Re  did,  therefore,  in  the  woids  of  tk  de- 
claration, entice  the  plaintiff's  dogs,  tec, — Le  fiisir,  J« 
The  only  question  now  is  whether  the  evidence  sw* 
tains  the  verdiot.  If  a  man  will  pot  tmps  baited  a 
•places  so  near  the  highway  as  that  dogs  passing  ikng 
^ere  will  probably  be  attracted  by  the  scent  into  tke 
traps  ;  that  is  evidence  that  he  does  the  act  for  tilepfl^ 
pose  of  catching  any  dogs  that  may  happen  to  fV 
-along  there.  When  the  evidence  is,  that  bsfim  tke 
plaintiff  eame  to  reside  at  his  house,  the  defcndaRt^ 
game-keeper  used  to  trail  meat  rubbed  with  uiie* 
seed  round  about  the  traps ;  it  is  plain,  that  tke  iit^ 
was  to  attract  all  animals  whose  instinct  was  goWiMi 
by  the  scent  into  the  traps.  Then,  after  the  pW*^ 
came  to  reside  at  his  house,  the  placing  theoe  biW 
traps  so  near  to  the  plaintiff 's  premises  where  lie  taf 
liis  dogs  as  to  attract  them  by  the  scent,  nrast  k  ^ 
dence  to  go  to  the  Juiy,  that  the  traps  weie  phccd  flw** 
for  that  purpose.    Rule  discharged . 

5 
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The  King  v.  Pearse.     9  East's  Rep.  p.  358.  .        A.D.  18Q8. 

Abbott  moved  for  a  certiorari  to  bring   before  the  Though  it  be 

Court  a  conviction  on  the  Stat.  5  Ann.  c.  14.  s.  4.  P'^P?"!^®'* 

.  ,  magistrate  m 

orawn  up  according  to  the  precedent  in  Bum's  Justice,  drawing  up  a 

followed  in  the  Case  of  the  King  v.  Thompson  (a),  S^eSl^r'' 
tliough  disapproved  bj  all  the  Court,  wherein  the  de- Ann.c.  i4.to 
position  of  the  witness  to  the  feet  was  stated  in  the  ticular  t^^ 
^words  of  the  statute ;  namely,  that  the  defendant  on  ^^^  ®f  *^« 
the  day  and  place  mentioned,  ^<  did  keep  and  use  a  his  judement 

certain  engine  called  a  gun  to  kill  and  destroy  the  **  ^^unded, 

„        »  ^  •  and  not  mere- 

game  ;     without  setting  forth  the  particular  evidence  \y  the  legal 

of  the  fact.     The  same  form  had  been  adopted  before  tlfriorfi^of" 
in  Hex  v.  Hartley  (6),  and  was  afterwards  pursued  in  the  statute, 
Rex  v.  Lovet  (c) ;  but  in    the  latter  case  the  Court Uon  m^l^^ 
greatly  disapproved  of  it;  and  granted  a  rule  calling '**:**'/«"»  i» 
on  the  convicting  magistrate  to  shew  cause  why  a  cri-  but  the  ma- 
minal  information  should  not  go  against  him  for  not  ^**J"'p  ***^v 
stating  all  the  evidence  given ;  and  after  hearing  the  to  an  infor. 
affidavits  on  both  sides,  the  rule  was  finally  discharged  ^^^^yo^j  ^ 
only  on  the  ground  that  the  magistrate  had  not  acted  shelter  him* 
corruptly,  and  might  have  been  misled  by  the  prece-  teciioa  by 
dent  in  Rex  v.  Thompson  :  but  they  expressed  their  °*'^'?^*'55 
opinion  in  strong  terms,  that  it  was  the  duty  of  magis-  suit  when  the 

trates  in  all  cases  to  state  the  whole  of  the  evidence,  f ^'^f?*^®  , 

'  wouki  net 

and  not  merely  the  result  of  it..    And  in  the  King  v.  warrant  it. 
Clarke  (rf) J  where  the  particular  evidence  of  the  fact  of  ^^p^  J^^ 
killing  the  game  was  set  forth,  the  Court  expressed  ?i'JCald.i75. 
their  approbation  of  it,  and  recommended  it  as  a  pre-  j^p,  159^ 
cedent  to  be  followed  in  future ;  and  expressed  them-  W>  ^  Temi 
selves    much   dissatisfied    with  the    general    mode,  of 
stating  the  evidence,  in  the  terms  of  the  act  of  parlia- 
ment, which  had  been  practised  in  the^e  cases.     He 
therefore  moved  for  the  certiorari  in  this  case,  with  a 
view  to  settle  the  question  in  future.     But  by  Lord 
EUenboroughy  C.  J.  all  the  arguments  against  this  form 
of  conviction  were  discussed  and  considered  in   the 

[38] 
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A,  n  1B^8.  King  v.  Tliompson;  and  though  the  Goari  disap- 
proved of  it,  still  they  held  themselves  bound  by  for- 
mer precedents  to  support  it.  The  point  therefoir 
having  been  decided  again  and  again,  we  caonot  have 
it  discussed  any  more. — Le  BlanCy  J.  If  a  magistrate 
endeavour  to  shelter  himself  from  detection  by  merdj 
stating  the  fact  of  the  offence  in  Uie  terms  of  the  act 
of  parliamenti  as  if  it  were  the  legal  effect  of  the  evi- 
dence, when  the  evidence  itself  would  not  warrant  Hbt 
conclusion,  he  subjects  himsetf  to  a  criminal  informs- 
tion,  upon  a  proper  case  laid  before  the  Court — Pcf 
Curiam .     The  writ  denied. 

Wameford  v.  Kendall,     10  EasCs  Rep.  p.  19. 

The  poiises-        ^^^  plaintiff  declared  in   debt  for  the   5/.  penalty 

sion  of  game^iven  by  Stat.  5  Ann.  c.  14.  against  the  defendant  for 

by  a  servant   o  ^  -o  ^ 

employed  to  exposing  to  sale  a   hare,  not  being  qualified   in  ks 

er8*who*took  ^"^^  '*8^^  *^  "^^'^  game,  nor  entitled  thereto  under  any 
it  up  after  it  person  SO  qualified ;  against  the  form  of  the  statute.    At 

kUled^y  ^'^^  ^^^^  ^^  ^^^  proved  that  the  plaintiff  went  oat  coon- 
strangers  on  ing,  and  killed  a  hare  on  Shipston  manor,  when  the 
order  to  carry  defendant,  who  was  employed  as  a  carpenter  and  wood- 
it  to  the  loH,  jj^an  by  Mr.  Earl,  the  lord  of  the  manor,  and  had  di- 

iB  not  a  p08-  f 

session  with- sections  from  him  to  detect  poachers,  came  up,  and 

ty  of'th!^"*''  ^^'^  ^^^  ^^^  ^"^^^  ^^^  ^^»  *"^  carried  it  away,  not- 
Game  Laws,  withstanding  the  plaintiff  claimed  it,  to  Mr.  £ai]*8 

steward,  according  to  his  instructions. — JLazorence^  J. 
before  whom  the  cause  was  tried^  thought  that  this  was 
not  a  case  within  the  statute ;  but  upon  the  anthoiity 
of  Molton  V.  Cheeseley,  1  Esp.  N.  P.  Cas,  123.,  with 
which  he  was  pressed  by  the  plaintiff  ^s  oounsei,  he  sot 
fered  a  yerdict  to  be  taken  for  the  plaintiff,  with  leaTe 
to  the  defendant  to  move  io  set  aside  the  verdict,  and 
enter  a  nonsuit,  if  the  plaintiff  were  not  entitled  to  re- 
cover. And  a  rule  nisi  having  been  obtained  for  that 
purpose,  upon  the  applic«dion  of  Park  and  Liiilcdalc  ; 
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WiUiams  now  shewed  cnuse,  and  contended  tliiit  A.  D.  18  ^g- 
the  peaaity  was  incurred  by  the  defendant,  within  ihs 
sxpress  words  of  the  Statute  9  Ann.  c.  25.  s.  2.,  which 
snacts  that,  "  if  any  hare,  &c.  shall  be  found  in  the 
possession  of  any  person  whatsoever,  not  qualified  in 
liis  own  right  to  ki^l  game,  or  beings  entitled  thereto 
aader  some  person  so  qualified,  the  san^e  shall  be  taken 
to  be  an  exposing  to  sale  thereof  within  the  true  intent 
ind  meaning  of  the  Stat.  5  Ann."  For  the  defendant 
vras  not  qualified  in  his  own  right,  and  the  steward  of 
the  manor,  who  at  most  could  have  but  a  delegated  au- 
Ihoritjr  from  his  master,  could  not  transfer  such  autho- 
:My  io  another.  And  as  to  the  defendant's  possession  of 
he  game  being  bona  fide  and  without  any  intehtion  to  of- 
iuid  against  the  Game  Laws,  that  cannot  vary  the  case ; 
IS  was  held  in  Calcraft  y.  Gibbs(a);  where,  though  the 
lefendant  had  acted  bona  fide  as  game-keeper  under  a 
lepatation  to  one  who  claimed  to  be  lord  of  the  manor, 
iret  the  claimant's  title  failing,  the  defendant  was 
leemed  liable  to  the  penalty.  So  the  possession  of 
iaval  stores,  however  innocently,  cannot  be  justified 
»cept  in  one  or  other  of  the  ways  protected  by  the 
ict(6>« — Lord  EUenbaraughy  C.  J.  The  question  is^ 
i¥hether  the  possession  of  the  defendant  were  such  as 
o  constitute  an  offence,  and  subject  him  to  the  penalty 
uider  the  statute  i  He  did  not  claim  the  bare  as  his 
Hoperty,  nor  acquire  the  possession  of  it  for  himself, 
vat  for  his  master,  on  whose  manor  it  was  taken :  and 
f  this  be  an  offence,  no  case  can  be  stated  in  which  an 
mqualified  person  can  innocently  come  in  contact  with 
;aiiie.  It  may  as  well  be  said  that  if  a  qualified  man 
etarning  home  with  a  bag  of  game  were  to  fall  from 
lis  horse,  another  could  not  lawfully  take  up  the  bag 

C«>  5  Term  Rep.  19. 

(4>  9  aod  10  W.  S.  c.  41.  and  vide  Stat.  39  and  40  G.  3.  c.  89.,  which  recitef 
he  intervening  statutes ;  but  see  the  case  before  Foster,  J.  in  the  Appendix  t9 
lis  Treatise  on  tiM  Crown  Law,  4S9.  edit,  of  1793.  sad  9  EasVs  P.  C«  765. 

[3.2] 
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A.D»i8oa.  in  order  to  assist  the  owner :  or  that  if  a  person  seiied 
an  offender  who  had  nayal  stores  unlawfully  in  bispoi* 
session,  and  took  them  away  in  order  to  bring  tkn 
before  a  magistrate,  that  would  be  an  unlawful  posses- 
sion against  the  acts  of  parliament  made  for  protedio; 
the  king's  stores.  The  Case  of  Molton  r.  Cheesekj 
must  have  been  imperfectly  stated  (a). — Grose^  h 
Blancy  and  hayley^  Justices,  assented ;  and  the  !«• 
mer  observed  that  the  possession  of  the  game  by  ik 
defendant  was  rather  for  the  purpose  of  protecting  fte 
game,  than  in  breach  of  the  laws  for  preservin;  it 
Rule  absolute. 

(a)  The  fact  proved  there  was,  that  a  pheasant  had  heen  kiUed  bjraoeto 
by  the  defeodaot's  dog;  and  the  defendant  had  aAcrwardt  carried  ita«t]r.  T«» 
penalties  were  sought  to  be  recovered,  one  for  having  the  phemntinn^ 
session,  not  being  aualified,  the  other  for  keeping  a  dog  to  kill  gant  *^ 
Justice  Bulier  is  saio  to  have  ruled  that  the  plaintiff  could  jeo  for  one  pcnag 
only,  **  for  that  both  oflfences  being  by  the  Mine  act»  the  pUontiff  could  rrnvt 
but  one  penalty  under  the  same  statute."  The  wording  being  equivocil,i|*>* 
considered  at  nrst  as  if  by  the  word  act  was  to  be  understood  statute;  «biBA 
was  amed  on  all  hands  could  not  have  been  njled  by  the  leaned  judge; «« 
probably  said  that  two  penalties  could  not  be  recovered  under  this  statute  w 
the  same  act  done  by  the  defendant. 

Junton  9.  Broom.  1  CamfMrs  Rep*  p*  41. 
If  defendant  Tra|Mwa  for  shooting  the  phuntiff 's  dog.  Has  ^ 
i!h££?ga  w^  g«il«y ;  and  2.  a  juatificatioD,  Aat  the  d«  ^ 
dog.  because  worrying  and  attempAiug  lo  kill  a  fowl  of  tke^efeDd* 
wor^fin/ Us  ^oo^h  Mul  coidd  not  otkerwise  be  prerTOited  fi^  * 
fowl  and      doiiig(»).    Retdicadou  to  the  hut  plea,  de  iajatia<i> 

could  not        .    ^.      ,  ■^,,  «..  j«mI 

otherwise  be  propria  djiqiie  tall  cauaa.    The  case  beuig  mw  ^ 
prevented,  he ^ ^^  p^  of  the  plnotiff,  Oomm  forthe*fioiW 

(h)  Wright  V.  Ramscot,  1  Saund.  84.  is  a  strong  authority  that  such  ^^ 
ment  is  necessaiy  in  a  plea  of  diia  kind;  ^though  in  Ked^T.HaliM! 
Lutw.  UM.  a  justification  omitting  it  was  held  to  becood.  ^^  seeaa»  JljV 
the  transaction  had  taken  place  in  the  defendant's  poultTy>yard,  it  ^^^ 
been  enough  to  have  stated  in  the  plea»  that  dto  itag  was  pursuing  ^  !^ 
as  it  is  not  necessary  to  allege  that  the  defendant  could  not  otherwise  f^ 
the  dog  from  killing  conies  in  a  warren;  bat  it  is  sufficient  to  ^^.rf^ 
dog  was  in  the  warren  pursuing  the  conies  theit,  and  therefoie  be  ^^  ^ 
Wadhurst  v.  Damme,  Cro.  Jac  4«.  And  it  is  the  same^  if  a  dog  runs  after  o^ 
in  a  park,  ^arringtoh  v,  Sotmners,  «  Ij^.  Sa  1  SkL  dStf.  Csia-  ^  ^ 
Pleader.    (aM.SS.) 
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^9  he  sbould  prove  that  Just  before  the  Jog  was  shot,  A.  D.  18O8, 
being  accuistomed  to  chase  the  defendant's  poultry,  he"?"**  P'^Y®. 

'  -         1/-1.  .  if,,,  *l^a^  tbe  dog 

waswoirying  the  iowt  m  question,  and  that  he  had  was  in  theact 
not  dropped  it  from  his  mouth  above  an  instant  when^j^^^^^'^S 
the  piece  was  fired.    But  Ijord  EUenborough  said,  this  th»  very  mo- 
?ottld  not  make  out  the  justification  ;  to  which  it  wasUI^^**^*'**'''^ 
necessary  that  when  the  dog  was  shot,  he  should  have 
been  in  the  very  act  of  killing  the  fowl,  and  could  not 
be  prevented  from  effecting  his  purpose  by  any  other 
means.    Verdict  for  the  plaintiff,  with  Is.  damages. — 
Park  and  Richardson  for  the  plaintiff.     Garrow  and 
M(ada/  for  the  defendant. 

Rogers  and  others 'd*  Allen.     1  CampbelPs  Hep.  p.  309. 

Trespass  for  breaking  and  entering  the  several  oyster  To  prove  a 
fifhery  of  the  plaintiffs,  in  a  certain  river  called  Burn-  ^•'^^"?  g^? 
huQ river;  and  in  divers  parts  of  the  said  fishery,  toery  asappur- 
Wt,  &c.  [naming  four  places  in  Burnham  river]  fish-J^^^'^I^U^ 
i^  and  dredging  for  oysters,  &;c.     A  second  count  cences  on  the 
charged  the  defendant  with  fishing  and  dredging  for  granted  by 
oysters  in  divers  i)arts  of  the  fishery,  between  a  certain  ^!^«  ^^"^»  ^^. 

1       .      .       .  «.    •.  ^1       »    »  ^  ^  .      ai      the  manor,  m 

place  m  the  nver  called  Clayclods,  and  ^  certam  other  consideration 
place  in  the  said  river  called  Kay  sand.    The  last  count  J^^^^^'^'^^j^ 
t^  general,  stating  that  the  defendant  broke  and  en- in  the  locus  in 
teed  a  certain  other  several  oyster  fishery,  and  also  a  3cncc[wtthl 
certain  free  fishery  of  the  plaintiffs.    Pleas,  1.  the  ge-  out  proof  of 
Mral  issue;   2.  after  averring  the   different  fisheries ingp^^d* if  u 

iDcntioned  in  the  declaration  to  be  the  same,  that  the  appears  that 

J  /.such  rents 

place  in  which,  &c.  is  a  navigable  river,  and  arm  of  have  beeu 
He  tea.  in  which  all  the  king's  subjects  have  a  right  to  paid  in  mo- 

^  rw^         1  .-.«.-      1    •  dern  times, 

D|h  and  dredge  for  oysters.    The  plamtiffs  m  their  re-  or  that  the 
leiilicatioD  to  Oie  last  plea  prescribed  (a)  under  theJ^^J*^;^^^*^ 
peimis  seised  in  fee  of  the  manor  of  Burnham,  for  exercised 
''  4»e  sole,  several,  and  exclusive  liberty  and  privilege  ^^^^;^?*'^ 
t>f  fishing  for,  taking,  and  cajrry ing  away  all  oysters  over  the  fish- 
Wl  oyrter  spota  i^  mi  upon  the  said  seyeral  parts  of  ^7j  Mayor  of 
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A.  D.  1808.  the  said  fishery,  in  which,  &c.  in  the  said  declaratiofl 

Orfordy.       particularly  mentioned,  as  to  the  said  manor  belong- 
Richard^on,4'  "^  *       r»  .        t  •       t- 

T.  R.  437.  s.  injr  and  appertaining.       Rejoinder,  trar.rsing  thisprc- 

H.  Bl.  182.  scription,  and  issue  thereupon.  An  inquisitio  post 
mortem,  and  several  other  documents  from  the  Toffer 
of  London  being  put  in,  to  shew  that  in  verjr  eady 
times  there  had  been  a  fishery  at  the  mouth  oflbe 
Burnham  river  held  by  the  Fitzwalters,  the  ancestors  rf 
the  family  now  in  possesssion,  as  parcel  of  the  manor 
of  Burnham ;  and  three  judgments  being  proTcd, 
which  had  been  obtained  in  the  reigns  of  Charles  I. 
and  Charles  11.  by  the  lords  of  the  manor  of  Bumhani, 
in  actions  for  breaking  and  entering  their  several  fisli- 
(fl)Reedv.  cry  in  the  Burnham  river  (a)  ;  io  further  support  of 
Jackson,  I  the  prescriptive  right,  certain  licences  were  offered  in 
evidence,  which  appeared  on  the  court  rolls  oftnc 
manor,  and  bore  date  from  the  year  1661  downwaris 
to  the  end  of  the  1 7th  century  ;  whereby  the  lords  of 
manor  in  consideration  of  certain  rents,  had  granted  tk 
liberty  of  fishing  and  dredging  for  oysters  in  their 8^ 
veral  fishery  in  the  Burnham  river,  reserving  to  ftcm- 
selves  the  exclusive  right  to  all  floating  fish  therein.- 
The  defendant's  counsel  objected  to  the  admissibility  of 
the  licences  as  evidence,  unless  it  should  appear  by 
bailiflf's  accounts,  or  otherwise,  that  rent  had  adoally 
been  paid  under  them ;  urging  that  if  they  codH  be 
received  without  this,  it  would  be  easy  io  manufecturc 
evidence,  which  now,  or  at  some  future  time,  might 
establish  an  unfounded  claim,  to  the  injury  rf  some 
other  individual,  or  to  the  exclusion  of  the  public 
— Heath  J  J.  said,  he  could  not  distinguish  these  h- 
cences  from  old  leases,  which  were  always  received  m 
evidence,  in  favour  of  those  claiming  under  the  lessoc 
Nor  did  he  think  it  necessary  to  prove  payment  under 
the  licences,  as  they  were  of  such  an  ancient  date  Ih^^ 
it  could  not  reasonably  be  supposed  that  evidence  of 


APPENDIX.  1349 

such  payments  was  still  preserved.     However,  to  give  A.D.I8O8. 
any  weight  to  tliesc  licences,  it  must  be  shewn  that  in 
later  tiroes  payments  had  been  made  under  licences  of 
Hie  same  kind,  or  that  the  lords  of  the  manor  had  ex- 
ercised other  acts  of  ownership  over  the  fishery,  which 
had  been  acquiesced  in(rt).  After  the  licences,  a  regular 
set    of  leases,  or  agreements  for  leases,   of  the  oyster 
fishery  during  the  whole  of  the  last  century  were  pro- 
duced, and  it  appeared  that  for  the  last  forty  years  rent 
had  regularly  been  paid  under  them.     It  was  likewise 
proved,  that  as  far  back  as  could  be  remembered  by 
the  oldest  witnesvses,  when  strangers  came  to  dredge  for 
oysters  within  the  limits  of  the  fishery,  they  had  con- 
stantly been  driven  off  by  a  watchman   kept  for  that 
purpose.      The  plaintiff's  case  being  closed,   several  a  prescriptiv* 
grounds  of  defence  were  opposed  to  it.     In  the  first^S^'j?  j**®* 
place  it  was  strenuously  contended  that  a  gmnt  frotn  in  a  naviga- 
Uic  crown  ought  to  have  been  produced,  and  that  a  sc*  pa^g'J^ap^*^ 
yeral  fishery  in  a  navigable  river  could  no^  pass  as  ap-rpurtenant  to 
partenant  to  a  manor. — But  Heathy  J.  said,  there^was  a  right  of 
no  authority  for  this  supposition,  and  that  the  fishery  ^^^^  **  ^^ 
might  well  pass  as  an  appurtenance  of  the  manor  (6).  may  be  lost 

(«)  Vid.e  Roe  ex  d.  Beebbee  v.  Parker,  5  T.  R.  26. — Barry  v.  Bebbington,  4 
T.  R.  514.    Stead  v.  lieaton,  ib.  660.— Outram  v.  Morewoocl,  5  T.  R.  121. 

(6)  A  prescription  for  common  of  fishery  as  appurtenant  to  certain  ancien( 
tenements  is  bad;  since  all  the  king's  subjects  ot  common  right  may  fish  in 
the  sea,  and  a  man  might  as  wcii  prescribe,  that  he  and  all  those  whcise  estate 
bi?  has,  have  a  right  to  travel  on  the  kins^-s  highway.  Ward  v.  Cresswe)!, 
Willes.  ^65.  16  Viu.  Abr.  lit.  Piscary,  (B).  Bnt  it  has  Ceen  decided  that  there 
may  be  a  prescriptive  right  m  a  subject  to  a  several  fishery  m  an  arm  of  the 
sea.  Mayor  of  Orford  v.  Richardson,  4  T.  R.  439.  2  li.  Bl.  182.  S.  C.  And 
though  prima  facie  every  subject  has  a  right  to  take  fish  found  upon  the  sea* 
ahore  between  high  and  low  water  mar^,  such  genet  al  right  m^y  be  abridged 
by  the  existence  <if  an  exclusive  right  in  some  individual.  Bagottv.  Orr,  *i 
Bos.  and  PuL  472. — As  a  right  to  a  several  fishery  in  an  arm  of  the  sea  is  raised 
by  grant,  and  not  like  the  royal  franchise  of  deodands  and  felons  goods,  by 
matter  of  record,  it  may,  according  to  the  common  rule,  be  prescribed  lor  in 
a  que  esute.  Co.  Litt.  114.  2  Blac.  Com.  26.5.  Indeed  it  cauiiot  be  expressly 
claimed  under  an  existm^  grant  from  the  crown;  as  a  grant  to  support  it  mutt 
be  as  old  as  the  reign  of  Henry  [L.  and  therefore  beyond  time  of  legal  memc^ 
ry;  for  by  the  second  and  third  charters  of  Henry  111.  all  the  rivers  fenced  in 
from  the  beginning  of  the  reign  of  Richard  I.  were  directed  to  b^  laid  open,  2 
Blac.  Com.  39. 


1S50  APPENDIX. 

A.  P.  laoi.  Thedefendtnt  afterwards  gave  in  evideoce  that  all  lAo 
ascb  partandcliote  had  been  accustomed  to  fish  in  the  Baniham  mei 

preserved  as 

to  part  for  all  sorts  of  floating  fish,  mtbout  any  intemptios. 
2dli!^v7  "It  was  therefore  contended  on  his  part,  that  diis  am- 
right  to  jiletely  disproved  the  exclosive  right  claimed  by  tbe 
oystm  in^a  ^^'^  of  the  manor  of  Bumham.  A  fishery  must  be  o- 
Dayi{{abte  ri-  tire ;  and  it  appeared  from  the  licences  and  leases  thit 
sist  as  appur-the  lords  of  the  manor  set  up  exactly  the  sane  pietes- 

tenant  to  a  ^on%  to  the  floating  fish  as  they  did  to  the  ground  fish, 
manor,  al-  o  ^  o 

thotigb  it  be  Now  as  it  had  been  clearly  proved  that  it  was  lawfid 

thi  kinds'  *"*>''  ^'  *®  '^''*'»  ^'i^J^cts  to  catch  the  former,  so  m^ 
subjects  to     they  lawfully  dredge  for  the  latter.     This  was  like  tk 

fish  therein!^"^''*  ^^  '"'^  warren,  if  that  were  claimed  is  a  paifr 
cular  j^ce ;  and  it  appeared  that  hares  and  partridces 
(though  not  pheasants)  had  always  been  killed  theieia 
the  same  manner  as  over  tbe  rest  of  the  conniry,  it  vas 
impossible  that  the  claim  could  be  sustained. — BetA; 
J.  A  right  or4ishery  and  a  right  of  free  wairen  are 
not  at  all  like  each  other.'  The  on«  is  divisible,  tht 
other  is  not.  Part  of  a  fishery  may  be  abandoned,  ami 
another  part  of  more  value  may  be  preserved.  Tk 
public  may  be  entitled  to  catch  floating  fish  in  tk  ri* 
vcr  Bamham ;  but  it  by  no  means  follows  that  they  are 
justified  in  dredging  for  oysters,  which  may  still  remaio 

Jn  trespass     private  property.  It  was  next  contended,  that  the  plain- 

for  breaking  tiffs  must  be  nonsuited  on  account  of  the  variance  bfr 
and  entering  »         . ,  ,   ,  .  .i  * 

a  seTeral  fish-tween  the  evidence  and  the  pleadings.    It  appeared  tliu 

Sllntiffpie-  ^^'^  ^*rta*n  oysters  laying  on  one  of  the  places  mentknied 
scribes  for  in  the  declaration,  the  plaintiffs  paid  rent  to  the  Etri  of 
e^li^ve*"^  Winchilsea,  and  there  was  evidence  of  oysten  being 
ri^  of  fish- taken  under  a  claim  of  right  from  another  of  iheM  pbcei 
pJ^cMfn  a  nak'^J  *'®  occupier  of  theadjoining  land.     On  the  suppofl* 

Tigtble  rjTw,  tion,  therefore,  that  the  exclusive  riffht  of  the  lorA  rf 
UMn  which    .-  *.  «       1  ,  1  ^ 

«ifliht  issue  isuie  manor  of  Bumham  to  the  oysters  in  the  twoplaoa 

jeined.  the  i^st  alluded  to  was  negatived,  it  was  insisted,  that  the 
must  be        prescription,  on  which  issua  was  jobed,  had  noi  ota^ 
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been  made  out  as  laid.    The  replication  prescribed  for  A,  D.iaoa> 
**  the  sole  and  exclusive  liberty  and  privilege  of  fish-  P«>v«d  as  ex- 

•^  X-         o  tenstvely  as 

in^  for,  taking  and  carrying  away  all  oysters  in  and  it  is  laid;  and 

upon  the  said  several  parts  of  the  said  fishery  in  the  gbewn'to^l* 
said  declaration  particularly  mentioned.'^   But  the  part  ist  over  three 
for  which  rent  was  paidto  Lord  WinchUsea,  and  thepi^^^^lj^^ 
part  from  which  oysters  had  been  taken  by  the  occupier  J?^*  *!j®^.  . 
of  the  adjmning  ground,  were  particularly  named  in  the  a  fatal' van* 

first  count  of  the  declaration*  and  were  comprehended  ^f^»"^^. 

/  '^  \t^i(nstaDding 

within  the  limits  mentioned  in  the  second.     As  to  these  that  tlie  tres- 
the  lord  of  the  manor  had  no  exclusive  right,  and  there-  Jfafnld^'o?' 
fore  the  prescription   failed.     The  plaintifis  had  pre- were  commit. 
scribed  too  largely ;  and  if  they  were  still  to  have  a  ver-  ^f  tile  river 
diet  and  judgment,  the  consequence  would  be,  that  this  ^hcre  the 
record  would  afterwards  be  evidence  of  a  right  which  elusive  right 

bad  been  expressly  disproved  in  the  course  of  the  trial,  ®^  fishery 

^  prescribed  is 

— Heathy  J.  was  of  opinion,  that  although  the  pre-proved  to  ex- 

scription  was  more  extensive  than  the  evidence  would '^^' 
establish,  this  was  immaterial,  unless  the  trespasses  had 
been  committed  in  the  excepted  places;  and  the  plain- 
tiffs had  a  verdict:  but  the  Court  of  King's  Bench 
being  afterwards  moved  to  set  aside  the  verdict  on  ac- 
count of  a  misdirection  of  the  Judge  upon  this  point, 
held  that  the  piescription  laid  in  thf  replicc^ioa  was 
negatived  by  the  evidence,  and  ordenrd  a  new  tri4(a). 

.  Ca)  A  party  preseribtng  does  not  &ilt  although  the  pceicriptive  right  is  found 
^  to  be  more  nmple  than  was  laid.  As  where  the  prescription  was  to  tether 
liorses  in  a  particular  place  ab  et  post  festiim  Pent  annuatim,  and  the  verdict 
ibuod  that  they  had. used  to  do  so  in  vigil.  Peotecostes,  in  ietto  Pcntecostet,  die 
Lunx  in  septimnna  Pentecostcs,  aut  postea  ad  suum  libitum  annuatim ;  this 
inding,  though  larger  than  the  preticription  laid,  was  adjudged  well  to  support 
ic  Johnson  v.  Throughgpod,  Uob.  64.  So  where  the  prescription  was  for 
common  for  one  hundred  sheep,  and  found  for  one  hundred  sheep  and  six  cows, 
it  was  held  good.  Buthwood  v.  Bond,  Cro.  Eliz.  739.  Bui.  N.  P.  50.— But  it 
is  essentiall^r  necessanr  to  prove  the  prescriptive  risht  to  exist  to  the  full  extent 
in  which  it  is  claimed.  In  Rotheram  and  6reen,Noy.  67.  which  was  an  action 
of  tnetpttsSy  the  defradaot  justified  under  a  prescriptive  rijrht  of  common  on 
500  acres;  and  it  being  found  by  the  verdict,  that  his  ancestors  had  released 
the  ri{;ht  in  5  of  the  acres,  it  was  held  that  the  defendant  had  failed  in  his  pre* 
scription.  In  Conyers  and  Jackson,  Cla>[t.  10.  it  is  said  that  a  man  having  an 
acre  of  freehold  in  a  field  on  which  there  is  a  right  of  common  caimot  prescribe 
for  common  in  the  whole  field,  because  that  would  extend  the  prescription  to 
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A.  I>.  1808.  — Shephcrdj  Best^  OnshWy  Sergeants,  and  Trotcer^  for 
(he  plaintifis. — Garrow^  Marryaty  and  Fooley  for  the 
defendant. 

his  own  land.  Therefore  where  a  man  has  land  in  a  common  field,  in  prescrib- 
ing for  a  right  of  common  over  ic,  he  is  obliged  to  except  his  own  la. id.  Sir 
Miles  Corbett's  Case^  7  Co.  5.  Hickman  and  Thorny,  Freem.  911.  In  Pring 
and  Henley,  Bui.  N.  P.  59.  Ward,  C.  B.  held  thai  if  the  plamtiff,  in  replevin 
for  taking  cattle,  to  an  avowry  for  damage  feasant,  pi  escribe  for  common  for  all 
commonable  cattle,  evidence^f  a  rizht  of  common  for  sheep  and  horses  only 
will  not  maintain  the  issue;  although  if  he  had  a  general  common,  and  bad 
prescribed  for  common  for  any  particular  sort  of  cattle,  it  would  have  been 
good.  And  in  the  late  Case  of  Kingsmill  v.  Bull,  9  East.  185.  it  being  staled 
as  a  custom  in  a  manor,  that  the  lord  iinmemurially  until  a  division  of  a  cer- 
tain tenement  into  moieties  bad  a  heriot,  and  since  the  division  had  a  herkit 
for  each  moiety ;  it  was  held  that  the  wh  Je  being  stated  as  one  custom,  it  was 
disproved  by  shewing  the  division  to  have  taken  place  within  time  of  memory. 
— The  Case  of  Grif^th  v.  Williams,  Wils.  838.  seems  contrary  to  the  rule  that 
prescriptions  are  entire  and  can  neither  be  split  by  those  who  claim  them,  nor 
Dv  the  opposite  party.  There  the  defendant  prescribed  for  a  duty,  and  right  to 
distrain  for  it,  and  it  was  held  sufficient  to  traverse  either  of  them ;  Deoison, 
J.  sayinsr,  **  Suppose  a  man  claims  a  right  to  common  per  cause  de  vicinap  in 
A.  and  B.  it  was  never  doubted  but  that  a  traverse  of  the  rifbt  in  A.  would  be 
sufficient.'*  However,  in  Morewood  and  Wood,  4  T.  B^  157.  which  was  tres- 
pass for  entering  S.  common,  the  defendant  pleaded  that  S.  common  and  S. 
green  were  open  to  each  other,  and  prescribed  for  a  right  in  both  the  commoa 
and  the  green.  The  replication  traversed  the  right  in  the  con^mon  cnly,  and 
the  rejoinder  tendered  issue  on  the  right  in  the  common  aiid  the  green.  To 
this  rejoinder  the  plaintiff  demurred  on  the  ground-  that  the  right  in  the  green 
was  immaterial  and  irrelevant ;  but  it  was  held  that  the  prescription  being  en-i 
tire,  though  it  was  pleaded  more  .largely  than  necessary,  the  rejoinder  was  pro- 
per; and  that  as  every  prescription  was  founded  on  a  gr^t,  one  could  not  be 
partially  traversed  any  more  than  the  other- 

Spurrier  v.  Vale.     1  CampbeWs  Rep.  p.  457. 

Bodies  corpo-  This  was  an  action  on  the  Statute  of  Anne,  for  keep- 
rate,  who  are  .  ,      .  r     a\.     j a     ^«         r  -^l 

lords  of  mu-  ^E  ^^^  uauig  a  giin  for  the  destruction  of  game,  witn- 
nors,  are  not  out  being  qualified ;  and  it  was  clearly  ploved  that  the 
Statute  3  Geo.  defendant,  who  acted  as  ccMichman  and  gardener  to  a 
1.  c.  11.  from  ]y{f^  Hippuff,  had,  durimr  the  last  season,  shot  orer 

appomting  rr      ^  »  -o  » 

unqualified  the  manor  of  Birchanger,  in  the  county  of  Essex.  On 
gamt^kVc^'"^  the  part  of  the  defendant,  a  deputation  was  given  in 
ers.  A  dcpu-  evidence,  under  the  seal  of  the  Society  of  New  Col- 
game»keeper,  '^S^>  Oxford,  who  are  lords  of  the  manor  of  Birchan- 
who  is  nei-  ger,  appointing  him  their  game-keeper,  ^*  with  ful' 
qualified  to  power  to  kill  any  hare,  pheasant,  &c.  in  and  upon 
kill  game,  nor  ^heir  said  manor,"  but  without  saying  <<  for  tl^ir  soiq 
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use  tod  benefit.'*    The  plaintiflf's  counsel  objected  to  A.  D.  j808. 
the  deputation  as  being  invalid  under  Stat.  3  Geo.  I.e.** » ««rvant 
11.  ^1.  whereby  it  is  enacted,  "  that  no  lord  of  a  ma- the  manor, 
nor   shall  make  an j  person  to  be  a  game-keeper,  with  "^i'^^i®'*** 
power  to  kill  game,,  unless  such  person  be  qualified  by  it  that  he  it 
the  laws  of  this  realm  so  to  do;  or  unless  such  person^fifl^amcfOT 
be  truly  and  properly  a  servant  to  the  said  lord  ;  or  be  the  use  of  the 
immediately  employed  and  appointed  to  take  and  kill^iViiepre- 

the  game  for  the  sole  use  of  the  said  lord,  and  not  other- 5".'""'»  t^' 

whatever 
"wise."     Here  the  defendant  Vale  did  not  himself  pre- game  he  kills 

tend  to  be  qualified;  he  was  truly  and  properly  a  ser-}'^)Jf  ^^'^    ... 

^  _      WW.  loro  s  U9e|  till 

Tont  to  Mr.  Hippuff*,  not  to  New  College,  Oxford ;  affdthe  contrary 
he  was  not  employed  to  kill  game  for  the  use  of  th^t^*  Proved. 
learned  body,  but  of  the  master  whom  he  served.     In- 
deed, it  might  be  questioned,  whether  under  this  sta- 
tute, colleges  and  other  corporations  could  appoint  any 
person  a  game^keeper,  unless  he  was  himself  qualified 
to  kiirgame. — Sir  Archibald  M^ Donald^  C.  B. — I  have 
recently  had. occasion  to  look  attentively  into  this  sta« 
tute ;  and  I  am  clearly  of  opinion,  that  it  does  not  ex* 
dade  colleges  and  corporations  from  appointing  such 
persons  as  they  think  fit  game-keepers  for  the  manws 
of  which  they  may  happen  to  be  lords.     The  statute 
does  not  require  the  person  appointed  to  be  a  menial 
servant  to  the  lord,  but  only  truly  and  properly  a  ser- 
vant.    In  this  case,  it  is  not  necessary  that  the  defend- 
ant should  be  appointed,  on  the  face  of  the  deputation^ 
to  kill  game  for  the  sole  use  of  the  lords  of  the  manor 
of  Birchanger.     it  will  be  presumed  that  he  was  so, 
until  the  contrary  is  shewn  on  the  other  side.     In  a  pe« 
nal  action,  it  would  be  too  mutXx  to  presume  that  the 
defendant  killed  game  contrary  to  law,  without  evi- 
dence of  that  facst.     Nor. should  I  think  it  sufficient  to 
vitbte  the  deputation,  to  prove  that  in  some  instances 
be  had  sold  or  disposed  of  the  game  he  killed  |  to  others 
besides  the  lords  ol*  the  manor  of  Birchanger.    The  de- 

3 
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A*  D.  1808.  fendaat  had  a  yerdict,  ^hich  the  Coort  of  K.  B.  (ab- 
8ente  Lord  EUenboraughy  C.  J.)  afterwards  refused  to 
set  aside;  being  of  opinion,  that  the  presomptioQ  of 
law  was  as  had  been  stated  by  the  Chief  Baron  at  nisi 
prius. — Garrow  and  Marrj/ai  for  the  pbintifF. — SAep- 
herd,  Sergeant,  for  the  defendant. 

In  Rogers  r.  Carter,  t  Wits.  887.  it  was  lield,  that  a  person  was  properij 
qualified  to  receive  a  deputation  from  the  lord  of  a  manor  to  be  a  game-keeper, 
although  he  was  neither  a  qualified  person  nor  a  menial  servant  to  the  lord  of 
the  manor.  And  now  by  Stat  48  G.  3.  r.  93.  §  3.  it  is  enacted,  ^  thui  it  phall 
be  lawful  for  any  lord  or  lady  of  any  manor,  to  appoint  and  depute  any  person 
whatever,  whether  acting  as  a  «ime-keepcr  to  any  other  person  or  not,  or  whe- 
ther retained  and  paid  for  as  the  male  servant  of  any  other  person  or  not,  or 
whether  a  qualified  person  or  not,  to  be  a  game-keeper  to  an^  such  manor,  with 
authority  to  such  person,  as  game-kce(.er,  to  Kill  game  withm  the  same,  for  his 
own  use,  or  for  the  use  of  atoy  other  person  or  persons  whatever,  to  be  sped* 
fied  in  such  appointment  or  deputation,  whether  qualified  or  not** 

A,  D.  1809^  Spurrier  v.  Vale.     10  Easi^s  Rep.  jp.  413. 

In  debt  for  a  In  debt  fi>r  the  penalty  of  bl.  given  by  the  Stat.  3  G. 
5^?th?Game^-  c-  H-  "id  5  and  9  Ann.  for  using  a  gun  and  dog  for 
Laws,  if  the  killing  game,  it  'was  ptoyed  at  the  trial  that  the  defeod- 
shewlTdepu-^^  shot  a  pheasant  on  the  1st  of  October  1807,  ia 
tatioo  as  Birchanger  manor ;  that  he  acted  as  a  gaideoer,  and 
^he  i^orli^^  in  ^  ho|ise  belonging  to  Mrs.  Hiphnff.  On  Ae 
f">""  **J°"^»part  of  the  defendant  a  r^ular  deputation  was  proved 
sumed,  if  no-from  New  CoUqpe  in  Oxford,  dated  28th  of  March, 
SfeSSS^'805,  and  nnder  their  seal,  appointing  him  their  game* 
ry,  that  the  keeper  for  9ircfaanger  manor,  in  the  usual  fiorm,  to  IciQ 

fy?iin  thereS*^"^^  ^^  ^^^'  ^^^*     '°  answer  io  which  it  was  objected, 

was  for  the  on  the  part  of  the  plaintiff,  that  the  defendant  was  not, 

lord  under    according  Ui  the  requisition  of  the  statute,  <^  truly  and 

the  Stat,  s  Cpf^perly  a  servant  of  the  lord  of  the  manor.*'    But  the 

I'Campbell'sLd*  Chief  Baron,  before  whom  the  cause  was  tried  in 

^<^c^''  ^''-Essex,  overruled  the  objection ;  considering  that  if  the 

words  *^  tnily  and  properly  a  servant''  were  to  be  ooa* 

strued  to  meim  <'  domestic  servant,"  corporations  or  in:* 

dividual  lords  of  manors,  having  no  dofiicile  thoe  to 

which  their  game*keeper  could  be  filtached,  would  ia 

many  instances  be  deprived  of  the  benefit  of  appointing 
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sucb  persons  ;  and  that  the  bona  fide  appointment  of  A.  D.  1809. 
the  defendant,  as  game-keeper  of  a  distant  manor  be- 
longing to  the  college,  satisfied  the  statute.     It  was 
next  contended,  that  in  order  to  protect  the  defendant, 
it  was  necessary  that  he  should  take  and  kill  game  lor 
the  sole  use  and  immediate  benefit  of  the  lord.    But, 
supposing  that  to  be  necessary,  the  learned  judge  was 
of  opinion  that  a  game-keeper  regularly  appointed, 
proved  simply  to  haye  taken  or  killed  game,  was  to  be 
presumed  to  have  so  done  according  to  law,  (especially 
in  an  action  on  a  penal  statute,)  until  the  contrary  vrett 
proved :  and  there  bemg  no  evidence  in  this  case,  that 
the  defendant  was  killing  game  for  the  use  of  any  per- 
son other  than  the  lord  of  the  manor,  he  advised  the 
jury  to  find  a  verdict  for  the  defendant ;  which  they 
did  accordingly.      In  last  Michaelmas  term  it   was 
moved  to  set  the  verdict  aside,  on  the  ground  of  a  mis- 
direction in  law ;  there  being  no  evidence  that  the  de- 
fendant, who  w^  admitted  not  to  be  qualified  suo  jure, 
was  either  "  truly  and  properly  a  servant  of  the  lord,'* 
ot  ^*  a  person  immediately  employed  and  appointed  to 
take  and  kill  the  game  for  the  sole  use  or  benefit  of  the 
lord.**    And  the  Case  of  Rogers  v.  Carter  (a)  was  lpe-(«) «  WiU 

387.  890. 

ferred  to ;  where,  though  it  was  held  that  a  lord  of  )i 
'  manor  might  appoint  an  unqualified  person,  not  a  me- 
nial servant  of  his,  to  kill  game ;  yet  it  seemed  to  be 
understood  that  the  deputation  must  be  confined  to  kill- 
ing game  for  the  lord's  own  immediate  use  ;  and  though 
such  a  person  was  held  to  be  protected  from  having  hi^ 
gun  seized  even  off  the  manor ;  yet  it  was  considered 
ihathe  was  liable  to  the  p^alty  of  killing  game  out  df 
the  bounds  of  his  deputation.  So  here  it  was  necessary 
for  the  defendant  to  shew  that  the  game  was  killed  for 
the  use  of  the  college  by  which  he  was  deputed ;  with- 
out which  he  subjected  himself  to  the  penalty.— In  this 
term,  Shephcri^Sexgi.  and  Burrdugk  were  to  have 
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A.  D.  1600.  shewn  cause  against  the  rule  ;  aud  Garrow  and  Marry '^ 
at  were  heard  in  support  of  it.  But  the  Court  (in  the 
absence  of  Lord  Ellenborough  who  was  ill)  said,  that 
the  defemlant  having  been  deputed  game-keeper  by  the 
lord  of  the  manor,  it  might  be  presumed  that  the  game 
was  killed  for  the  use  of  the  lord,  if  nothing  appeared 
in  evidence  to  the  contrary.    Rule  discharged. 

Anonymous,     1  CampbeWs  Rep.  p.  517. 

If  an  individual  has  a  right  of  fishery  in  a  navigable 
ri ver,  it  is  subject  to  the  riglit  of  the  public  to  use  the 
river  for  all  the  purposes  of  navigation. — ^Action  for 
disturbing  plaintifi''8  fishery  in  the  river  Tweed.       It 
was  proved  that  the  defendant's  ship  was  moored  against 
a  rock  on  the  bank  of  the  river,  where  she  delivered  her 
cargo,  and  that  plaintiff  was  prevented  by  the  situation 
of  the  ship  from  taking  so  many  fish  as  be  would  other- 
wise have  done.     It  further  appeared,  that  ships  fre- 
quently lay  there,  waiting  for  a  wind,  and  that  there 
were  mooring-rings  upon  the  rock,  to  one  of  which  the 
ship  inquestbn  was  fastened. — Woody  B.    A  navigable 
river  is  a  public  highway,  and  all  persons  have  a  right 
to  come  there  in  ships,  and  to  unload,  moor,  and  stay 
there  as  long  as  they  please.     Nevertheless,  if  they 
abuse  that  right  so  as  to  work  a  private  injury,  they 
are  liable  to  an  action.     The  question  will  therefore  be, 
whether  the  defendant  has  abused  his  right  ?  The  privi- 
lege of  the  plaintifi*  must  be  subservient  to  the  right  of 
'  the  public.     It  would  be  of  very  mischievous  conse- 
quences if  the  owner  of  a  fishery  could  prescribe  to  the 
public  how  and  where  they  are  to  moor  in  a  navigable 
river.     The  only  case  I  remember  like  this,  was  where 
a  man  obstinately  refused  to  remove  bis  ship  from  oppo- 
site a  wharf,  although  it  would  have  been  just  the  same 
if  he  had  moved  a  little  one  way  or  the  <^er;  and 
therefore  he  abused  his  right,  and  the  plaintiff  recover- 
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ed.     The  defendant  had  a  right  to  moor  and  remain  A.D.  isog. 
wliere  his   ship  lay,  as  long  as  conyenlence  required. 
Yet,  if  he  acted  wantonly  and  maliciously  for  the  purpose 
of  injuring  the  fishery,  the  plaintiff  is  entitled  to  a  ver- 
dict, but  not  otherwise. 


Talbot  V.  Eagle.     1  TauntorCs  Rep.  p.  410. 
This  was  an  action  brought  against  the  defendant  to  A  commis- 
recover  the  penalty  of  5/.  given  by  the  Statute  of  S^^^f^P;^ 
Ann.  c,  14.  s.  4.  for  killing  game,  not  being  duly  quali-  teers,  sigoed 
'fied.     Upon  the  trial  of  this  cause  before   Grose^  <f*  lieutenant  of 

at  the  Suffolk  sprin<?  assizes,  the  defendant,  to  prove  ^  *^®"°*y> 
,.  ,.c     *•  .  J  .    .        f         does  not  coD- 

bis  qualincation,  gave  in  evidence  a  commission  signed  fer  the  degree 

by  the  lord  lieutenant  of  the  county  of  Suffolk,  con-  ^0^^  t?ie''*' 

stituting  the  defendant's  father  the  captain  commandant  captain's  son 

of  a  corps  of  volunteer  infantry,  and  styling  him  anjjg^^^jj^"*" 

esqnire,  and  also  the  Gazette  announcing  his  appoint- game. 

mcnt,  and  he  relied  on  the  Stat.  44  G.  3.  c.  54.  s.  26. 

which   enacts  that  all  officers  in  corps  of  volunteers, 

having  commissions  from  lieutenants  of  counties,  shall 

rank  with  the  officers  of  his  majesty's  regular  forces. 

The  jury  found  a  verdict  for  the  plaintiff. — Shepherd^ 

Sergt.  now  moved  to  set  aside  the  verdict  and  enter  a 

nonsuit,  contending  that  the  defendant's  father  had  by 

this  appointment   been  created  an  esquire.      But  the 

Court  was  clearly  of  opinion  that  the  statute  meant  only 

the  same  military  rank ;  the  lord  lieutenant  of  a  county 

could  not  confer  honours ;  there  was  no  pretence  to  call 

this  gentleman  an  esquire,  and  they  refused  the  rule. 

JBoulcottv,  fVinmill.    2  CampbeWs  Rep.  p.  261. 
Trespass   for  breaking  and  entering  the  plaintiff's  There  may 

close  in  the  parish. of  Westharo,  in  the  county  of  Essex,  ^®  *  ^. 

*  '  ^  '  custom  in  a 

and  cutting  down  and  prostrating  the  pales  and  fences  manor  with- 
standing therein.    Justification  under  a  right  of  com-J^^^j^^JJJ-^^^ 
mon  of  pasture  over  the  locus  in  quo.    Replication,  that  forest  be- 
thc  locus  in  quo  is,  and  from  time  immemorial  has  been  the  ciown, 
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A.  D.  1800.  "Within,  and  parcel  of,  the  manor  of  Wcstham;  and 

for  the  lord,  thatthrre  is,  and  from  time  immemorial  hath  been,  "  a 

with  ihe  a»-  •  _ 

sent  of  the  certain  ancient  and  laudable  custom  there  used  and  ap- 

^nmt**^'  ^®gjj.proved  of  (that  is  to  say)  that  at  the  gcner^  courts 
of  the  waiste  liaron  or  customary  courts  from  time  to  time  holden  ia 
^^  waUy  b'/^^^  ^'^^  ^^^  ^^^^  manor,  the  lord  or  lords  thereof  for  the 
py  of  court  time  being  hath  and  have  granted,  and  been  used,  &c. 
cTosedy  ID  es-Aiid  s^^l^i  &<^*  hy  the  hands  of  the  steward  of  the  said 

elusion  of     manor  for  the  time  beinff.  with  the  assent  of  the  homage, 

bcraons  nav-  " 

in;  rights  of  by  the  rod,  according  to  the  custom  of  the  said  ma- 

*'*'°^'*'      nor,  any  pieces  or  parcels  of  the  land  within  the 


sev 

CO 

ro 


manor,  being  part  of  the  waste  thereof,  to  any  person  or 
persons  willing  to  take  the  same,  to  be  holden  of  the 
lord  or  lords  of  the  said  manor  by  copy  of  court  roll 
thereof,  at  the  will  of  the  lord,  &c.  and  that  such  per- 
son or  persons  to  whom  such  grants  have  been  and  may 
be  made,  hath  and  have  enclosed,  fenced  oflf,  held,  and 
enjoyed,  and  been  used,  &c.  and  still,  &c.  such  pieces 
or  parcels  of  land  so  granted  as  aforesaid,  in  scyeralty 
after  such  grants,  and  during  the  continuance  thereof  to 
his  and  their  own  use,  against  all  persons  having  rights 
of  common  therein,  to  the  exclusion  and  abolition  of 
such  rights  of  common;"  and  that  the  locus  in  quo 
being  granted  to  the  plaintiff  according  to  this  custom, 
he  entered  and  enclosed  it,  and  kept  it  so  enclosed  tiU 
the  defendant,  of  his  own  wrong,  committed  the  tres- 
passes attempted  to  be  justified .  Rejoinder  trayeratng  the 
custom  ;  and  issue  thereupon.  Various*  instances  weie 
proved  from  the  year  16S2  down  to  the  present  time,  m 
which  different  parcels  of  the  wastes  of  the  manor  had 
been  granted  and  enclosed  in  the  manner  stated  in  the 
replication.  It  further  appeared  that  the  manor  of 
Westham  lies  partly  within  the  ancient  forest  of  Wal- 
tham,  which  has  immcmorially  belonged  to  the  crown, 
ahd  that  the  locos  in  quo  is  in  that  part  of  the  manor 
which  is  within  the  limits  6f  th6  forest,  and  is  subject 
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to  tVe  jttrisclictufn  of  the  fbrest  coorto.  Tben^  was  nearly  A>  D>  1109^ 
an  equal  number  of  gmaU  in  the  part  of  the  manor 
within,  as  in  the  part  of  the  manor  without,  the  forest 
— SAepAeri/|  Sergeant,  for  the  defendant  contended,  thai 
in  point  of  law  the  Jurj  were  bound  to  find  againit 
the  cofitom.  Within  a  rojal  forest  no  endosurea  are  to 
be  permitted.  The  deer  must  have  full  range  over  its 
whole  extent.  This  custom  of  enchising  is  quite  iocoQ« 
sistent  with  the  forest  rights  which  hare  been  rested  ia 
the  crown  from  time  immemori^L  If  one  part  ci  tho 
forest  might  be  enclosed,  so  by  possibility  might  the 
whole,  and  the  forest  might  thus  be  entirely  eztingQish* 
ed.  The  custom  set  up  was  tantamount  to  a  right  to 
disaJibiest  at  the  will  of  the  lord  and  the  homage,  which 
ckemxly  could  not  si^sist  in  law.  The  forest  ri|^ti,  as 
icg^ulated  by  the  charter  of  the  forest  and  other  statutes) 
weie  as  much  recognized  and  protected  by  law  as  any 
other  prerogative  of  the  crown*  The  verderors  of 
Waltham  forest  were  in  the  constant  habit  of  throwing 
down  fences  and  enclosures  erected  within  its  limits. 
The  practice  of  granting  pieces  of  the  waste  of  West* 
han  manor  within  the  forest  for  the  purpose  of  being 
enclosed,  might  hare  preraited  for  a  considerable 
length  of  time;  but  being  cntisely  incompatible  with 
the  rights  of  the  crown,  it  could  not  be  considered  a 
legal  and  subsisting  custom.— Sir  A.  M^DonaUty  C.  B. 
was  of  opinion  that  the  custom  was  clearly  made  out  in 
point  of  fact,  and  wished  that  the  question  as  to  its 
Gosnpatibitity  with  the  righti  of  the  crown  mtghl  be 
diseoBsed  ekewfaere.  Accordingly  the  plaintiff  had  a 
Terdict,  and  in  the  ensiling  term  Shepherd,  Sergeant, 
applied  to  the  Court  of  K.  B.  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
li^A.  He  took  the  sssne  ground  as  al  Nisi  Prius,  and  con- 
tended, that  no  such  custom  could  legally  subsist  with- 
in the  l^nk^^  of  a  royal  foiest.~JLoid  EUetAofWgk.  '  I 

[St] 
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A.  D.  1809.  gee  no  reason  ^hy  the  waste  may  not  legally  be  granted 
out  in  the  manner  stated  in  the  replication,  although 
part  of  the  manor  be  within  the  royal  forest  of  Wa!- 
tham.  '  The  crown  may  still  exercise  the  same  rights  of 
forest  over  it  as  before.  Whether  the  deer  be  exclud- 
ed,  must  depend  upon  the  nature  of  the  enclosures. 
If  the  fences  erected  are  higher  than  arc  permitted  bj 
the  laws  of  the  forest,  the  forest  officers  may  still  inter- 
fere, and  break  them  down.  According  to  the  custom, 
the  grant  is  only  to  the  exclusion  and  abolition  of  rights 
of  common,  not  of  the  rights  of  forest.  1  know  in- 
stances in  Windsor  forest  in  which  the  crown  has 
made  grants  in  seyeralty ,  reserving  the  rights  of  forest, 
with  an  advanced  rent  while  these  rights  shall  not  be 
exercised.  I  think  the  issue  has  been  properly  fonnd 
for  the  plaintiff.  The  other  Judges  concurring,  a  rule 
nisi  was  refused. — Garrow  and  Many  at  for  the  plain- 
tiff.— Shepherdy  Besty  Sergeants,  Gumey  aud  Curwooi 
for  the  defendant. 

It  was  formerly  doubted  how  far  a  custom  for  the  lord  to  make 
grants  of  the  waste  with  the  assent  of  the  homave,  was  good, 
where  a  sufficiency  of  common  is  not  left;  but  it  is  now  seitled 
that  the  practice  of  making  such  grants  is  evidence  of  a  right  to 
do  so  reserved  by  the  lord  when  he  granted  a  right  of  commoQ 
over  the  waste,  and  that  therefore  the  former  right  is  paramount 
to  the  latter.  Folkard  v.  Hemmett,  5  T.  R.  417.  n.  So  tbe  lord 
may  dig^clay  pits  in  the  waste,  or  authorize  others  to  do  so,  with* 
out  leavmg  sufficient  herbage  for  the  commoners,  if  such  right 
can  be  proved  to  have  been  always  exercised  by  the  lord.  Baler 
son  v.  Green,  5  T.  R.  411.  And  where  there  is  a  custom  to  giant 
parcels  of  the  waste,  as  in  this  case,  the  parcels  so  granted  are  to 
be  considered  in  all  respects  copyhold  tenements  as  if  thej  bad 
been  so  from  time  immemorial.  Lord  North  wick  v.  Stanway, 
8  Bos.  &  Pul.  846.  So  that  where  land  has  been  demisable  by 
copy  of  court  roll,  a  new  copyhold  may  be  created  at  this  day. — 
Vide  Duberley  v.  Page,  2T.R.  391.  Clarkson  v.  Woodhousc, 
5  T.  R.  418.  n.    Shakespeare  v.  Peppin,  6  T,  R.  741. 


A>  P.  I8ii>  Hex  V.  Rogers.    S  CampbdFs  Rep.  p.  654. 

an  Inl^i"^       This  was  an  indictment  on  42  Geo.  3.  c.  107.  s.  I.  («) 


ment  on  48 


Geo.3.c.l07.     («)  Which  enacts,  *<  that  if  any  person  or  persons  shall  wfl- 
for  coursing  fully  course  or  hunt,  or  take  in  any  sltp^  noose,  toil  or  snare,  or 
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ioT  coursing  deer  in  an  enclosed  ground,  hAoaj^ingto  A  D.  isii. 

R.  B.  C.  Esq.  ivitfaout  the  consent  of  the  said  R.  B.  C.  deer  id  aa 

the  owner  of  such  deer,  and  without  being  otherwise  ®"*^^^.  . 

rt\  ground,  it  is 

duljr  authorized.     The  question  was,  whether  the  onus  necessary,  on' 

lay  upon  the  prisoner,  to  prove  that  he  had  the  consent  \^^  nji^cu- 
of  R.  B.  C.  the  owner  of  the  deer,  to  course  them  in  tion,  to  call  • 
the  place  in  question?— Z.€t»rmce,  J.  held,  that  it  was  of  the  deer 
necessary,  on  the  part  of  the  prosecution,  to  call  the  ^  V'9^^  that 
owner  of  the  deer,  for  the  purpose  of  proving,  that  he  give  bis  con- 
had  not  given  his  consent  to  the  prisoner  to  course  p^fg^^gj*^^ 
them ;  and  this  witness  not  appearing,  the  Jury  were  course  them. 
directed  to  find  a  verdict  of  Not  Guilty. — Mence  for  * 
the  prosecution. — Campbell  fot  the  prisoner. 

kiil^  wound  or  destroy,  or  shoot  at,  or  otherwise  attempt  to  kill, 
wound  or  destroy,  or  shall  carry  away  any  red  or  fallow  deer  kept 
or  being  in  the  enclosed  part  of  any  forest,  chase,  purlieu,  or  an- 
cient walk,  or  any  enclosed  park,  paddock,  wood  or  other  enclosed 
ground  wherein  deer  are,  or  have  been,  or  shall  be  usually  kept, 
without  the  consent  of  tJie  owner  of  such  deer,  or  without  being 
otherwise  duly  authorized,  or  shall  knowingly  be  aiding,  abettinz 
or  assisting  therein  or  thereunto,  every  person  so  wilfully  ou 
fending  as  aforesaid  in  any  of  the  cases  above-mentioned,  shall 
be  deemed  and  taken  to  be  guilty  of  felony,  and  being  lawfully 
convicted  thereof,  upon  indictment,  shall  be  adjudged  to  be  trans- 
ported for  the  term  of  seven  years.'' 

Vivian  v.  Blake  and  others.  1 1  EasVs  Hep,  p.  263.      a.  D.  1809. 


This  was  a  question  of  costs,  which  was  argued  in  the  Trespass  for 

last  terra  by  Moore  for  Uie  plaintiff,  and  Dampier  for  breaking  and 

t         1  1  A  r     entering  the 

the  defendants  ;  and  was  then  directed  to  stand  over  for  plaintiff^s 

consideration.     x\nd  now  Lord  EUenborough,  C.  J.  de-  [jJ^^J^n^^^ 

liyered  the  opinion  of  the  Court.     This  was  a  rule  ob-  also  in  B. 

tained  in  the  last  term  on  behalf  of  the  plaintiff,  calling"  and^B*" 

on  the  defendants  to  shew  cause  why  the  master  should  ^^®**>  i-  Not 

not  tax  the  plaintiff  his  costs,  on  the  ground  that  a  ver-  g.  That  the 

diet  was  entered  for  the  plaintiff  on  the  first  plea  of  not|*j^  ^F** 

guilty^  with  I5.  damages.     The  pleadings  in  substance  were  parcel 

were  these :  the  declaration  complained  of  a  trespass  by  bL*ha*b^r 

the  defendants  in  the  plabtiff  ^s  free  fishery  in  the  creek,  &c.  common 

[3x2] 
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A.  P.  M09.  «ih«rwiN  A*  rifer^  m  flie  pnUt  of  St.  Antbooy ;  aad 
toallthe      also  in  tb»  ftee  fisberj of  the ^•btiff in  the p«ri«h «f 


.^^"^  S(.  Jtnt ;  and  also  in  his  Am  fishory  in  the  parisbesof 

J  WIS*      If^  -^  ^ 

p)rcsatiw»,  8l«  Aathooy  aod  Sl«  Just.    rkaSy  ilrst,  NatGmlly)  g^ 

^Tt'fSr^  umlly.    9d,  TiMtthcawlfiMfidwrie»wei€paioelar 


iishcrjin  th«ap«Utc  Bs^jgabfe  harbour  or  creek  in  whicb  tbe  tide 
rfght'of  the*  flowed  and  reflowed,  where  all  the  king*s  subjects  had  a 
^»»mttr8  right  to  fish.  RepIicatioB  to  the  second  plea,  protestiag 
joinder,  tak-  ^t  the  flee  fisheries  are  not  parcel  of  the  pabLic  hai- 
log  ivsue  on  ^00,^  r^Hp,^  n^l  l],e  plaintiff  is  seised  in  fee  of  the 

sueii  pro* 

serifmon.      manor  of  Bohnrniy  and  prescribes  far  a  firce  &hi^  m 

v^ctfbr''"  ^  ^^  Pl^^  ^  ^8^^  ^^  ^^  ^^  ^^^^'  Rejoinder 
the  plaintiff  takes  issue  on  the  prescription^    A  verdict  has  been  en- 

ral  ittuFaod  ^'^^^  ^^  ^^^  general  issue  for  the  plaintifi>  wiUi  one 
for  the  defeo-  shilling  damages ;  and  on  the  prescription,  for  tlie  de- 
prescription,  ^ndaiit.    The  question  on  the  reidicts  on  these  issues 
the  latter       jg^  whether  the  issue  on  the  prescription,  which  has  been 
whofo  de-      entered  for  the  defendant,  do  not  go  to  the  whole  ties- 
""iSffV^*  pass ;  for  if  it  do,  the  finding  on  the  whok  leoQid 
not  entitled   being  in  favour  of  the  defendants,  the  pbuntiff  cannot 
^roe  point    ^  entitled  to  costs.    And  we  are  of  opinioii  thai  the 
11  East.  5S.  issue  foand  for  the  defendants  does  go  to  the  whole. 
The  free  fishery  claimed  by  the  plaintiff,  and  which  by 
his  count  he  complains  of  the  defendants  having  brdccn 
and  entered,  is  by  his  replication  confined  to  a  iree 
fishery  in  the  right  of  his  manor  of  Bohurra ;  and  the 
verdict  finds  that  he  isaot^ntitled  to  any  such  free  fishery. 
It  resembles  the  case  put  in  argument  at  the  bar,  where 
to  an  action  of  trespass  quare  clausum  fr^it  the  de-> 
fendant  pleads  not  guilty,  and  libenun  tencmentnm  of 
A. ;  by  whose  command  the  defendant  entered.    Hie 
replication  deduces  a  title  to  tlie  plabtiff  under  A. ; 
which  derivative  title  is  traversed,  and  found  fi>r  ihc 
defendant :  in  which  case  the  plaintiff  cannot  beentifled 
to  costs*,  because  the  issue  found  fi>r  the  defendant  goes 
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to  the  vholcp    The  eenseqiienee  wiU  be^  tliiit  Uw  jnfe  A>  D.  1809. 
miut  be  discharged. 

VtT€  9.  Xortf  CawdWf  and  King.  1 1  £arf  i?€p.  p.  b6&. 

This  wes  an  action  of  trespass  for  shooUof  and  killiog  A  plea  to  aa 
a  certain  dog  of  the  plaintiir.    The  defendants  pleaded  ^^3^ f^, 
flie  general  issae ;  and  the  defendant  King  also  plended  killing  the 
specially^  that  before  aod  at  the  time  when,  &&  Ixnrd  §^"^not 
Oawdor  was  and  still  Is  pOBsessed  of  a  oeitaia  close  Justify  the 
within  and  pait  and  parcel  of  the  manor  of  Kidwelljr  in  tiae  that  the 
<he  county  of  Caermarthen,  of  which  he  was  hud.  aod  ^^""^  ^^^^ 

^  '  '         manor  was 

ue  defetidaflt  Kimg  before  and  at  the  said  tiiine  wheni  possessed  of 
tBC  waa  the  game^keeper  of  the  said  aiaaor,  daljr  de-  fhat'^e^^^ 
puled  and  af^ointed  by  said  ioid  to  preserve  the  game  fendaat,  as 
npM  tJbe  said  flianor ;  and  because  the  pkiatiff's  ^^^kw^^Tn^ 
the  said  time  when,  Ssc,  waa  in  the  saiddeaeof  the  said  ^^^he  dog 
hffd|  so  being  part  and  parcel  of  liie  said  manor,  ran*  niQg  after 
ning  after,  chasing,  and  himtiag  ditrers  haies  tbeie,  the  Y^^^i"  ^^^ 
defendant  King  as  snch  gaiae»keeper,  ftc.  and  within  preservation 
the  said  close,  ftc.  for  the  pitervatioo  of  the  said  haies,  g^^ll  pi^Tol 
thot  and  killed  the  said  dog.    To  this  there  was  a  ge»  even  stating 
$mi  demurfer^-ilferr^d^,  in  support  of  the  demurrer,  '^l^^^lo 
vfter  stating  the  qnestioa  to  be,  whether  a  game^fceroer  ]^>ll  f^^  ^^S 

^  ,     ,         .  ,  ,  .1^.  11     forthepre- 

ar  a  mancnr  had  a  right  to  shoot  erery  dog  which  he  servation  of 
fenad  foltowing  game  within  the  boundaries  of  the  ma«>  ^^^^^q' 
Mr,  and  that  too  in  a  case  where  the  dog  is  not  stated  that  it  was 
to  have  betonged  to  an  unqualified  person  (sr),  or  toSSi^fifiif'' 
have  been  enoouiag^  by  tbe  owner  to  pursue  the  game^  person. 
^nis  itopped  by  the  Gouit,  who  were  clearly  satisfied 
ftat  the  jkea  was  bad,  and  observed  to  the  plaintiff's 
counsel  that  it  did  not  even  state  that  the  killing  of  tbe 
4ag  was  necessary  for  tbe  pvetervatioa  of  the  game.— 
StarleUy  for  the  defendant^  replied  upon  the  Caa|»  of 

(fl)  By  Stat.  «S  and  «9  Car.  «.  c.  t5.  lords  of  inanors  may  a|>- 
Point  game-keepers  who  may  take  and  seize  all  guns,  dogs,&c. 
to  kill  gahie,  used  by  any  person  who  by  that  act  is  prohibited 
from  keeping  tbe  tame. 
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A.D.i8<K>.  Wadhurst  v.  Damme  (a),  aiidBaiTiiigtony.TiiTner(i), 
as  shewing  that  the  justification  need  not  alledge  that 
the  killing  of  the  dog  was  a  necessary  means  of  pr^ 
serving  the  game ;  but  only,  as  in  the  first  case,  tint 
the  dog  was  divers  times  killing  conies  in  the  vranen, 
and  therefore  the  wanener  finding  it  there  at  the  time 
.  when,  Sec.  running  at  the  conies  there,  killed  iL  And 
in  the  second,  that  the  greyhounds  chased  a  deer  in  tk 
defendant's  park,  and  there  killed  her,  on  which  to  pre- 
vent more  mischief  by  them,  the  defendant  took  tke 
greyhounds  and  killed  them.  In  which  latter  cbk 
there  could  have  been  no  necessity  for  killing  the  dogs 
after  the  defendant  had  taken  them«  The  cases  on  this 
subject,  he  observed,  were  cdlected  by  Mr.  Serg.  Jfir 
Uams  in  a  note  to  the  Case  of  Wright  v.  Ranisc(it(c), 
who  refers  a  similar  precedent  of  such  a  plea  in  2  Ridi* 
Prac.  C.  P.  4S5.  (4th  ed.)  justifying  the  killing  of  a 
greyhound  for  coursing  deer  in  a  park.  {_Le  Bknc  h 
To  make  these  cases  bear  upon  the  present,  youmoit 
assimilate  the  hare  to  rabbits  in  a  warren,  or  deer  in  * 
park,  which  are  the  subjects  of  property.]  In  KemUe 
V.  Hickeringill,  (d)  Powell,  J.  says,  every  man  has  a 
property  in  animab  ferae  natune  while  they  are  upon  his 
own  land  ratione  soli :  and  in  Sutton  v.  Moody  («)» the 
Court  say,  that  ^^  a  warren  is  but  a  franchise  to  keep 
the  conies ;  and  the  owner  has  no  more  property  in  the 
conies  themselves  than  any  man  that  has  them  inhii 
own  land.  If  one  start  a  hare  in  my  close,  and  kiilher 
there,  it  is  my  hare ;  otherwise  if  he  hunt  her  into  the 
ground  of  a  third  person,  then  it  is  the  hunter's.''- 
Lord  EUenboraughy  C.  J.  The  question  is,  whether 
the  pbintiff  *s  dog  incurred  the  penalty  of  death  for 
running  after  a  hare  in  another  ground  ?  And  if  there 
be  any  precedent  of  that  sort,  which  outrages  all  leuoo 

(fl)  Cro.  Jac,  45.  (c)  1  Saund.  84. 

ih)  8  Lev.  88.  (rf)  11  Mod.  75. 

{e)  Salk.  6M.    1  Ld.  Ray.  35a  and  Com.  Rep.  84..    . 
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^  • 

and  sense,  it  is  of  no  authority  to  govern  other  cases.  A.  D.  leog. 
There  is  no  question  here  as  to  the  right  to  the  game. '  " 

The  game-keeper  had  no  right  to  kill  the  plaintiff's 
dog  for  following  it.  The  plea  does  not  even  state  that 
the  bare  was  put  in  peril,  so  as  to  induce  any  necessity 
-for  killing  the  dog  in  order  to  save  the  hare.— Per  Cu- 
riam.   Judgment  for  the  plaintiff. 

,  '  ' '       '         '     '  '■ 

Carrington  v,  Taj/lor.    2  Campbell,  p.  258. 

This  was  an  action  on  the  case  for  disturbing  the  It  is  action. 
plaintiff's  ancient  decoy,  situate  at  Beaumont-cum-More,  ^^^^  *®  ^"• 
in  the  county  of  Essex.     It  appeared  that  the  defen-so^nfar^wi'* 
dant,  who  earned  his  subsistence  by  shooting  wild  fowl,  *""®"*  ^«- 
fired  his  gun  from  a  boat  in  a  salt-water  creek,  at  the  frighten  the 
distance  of  two  or  three  hundred  yards  from  the  decoy,  fvim  kTeven 
without  approaching  near  it,  or  trying  to  kill  any  of^^^^^o^^fi- 
the  birds  which  had  entered  it;  but  that  the  report w SI fwHn 
caused  them  to  leave  it  in  great  numl)ers,  and  to  fly  off '^®  ^^^y- 
to  a  distant  part  of  the  coast.— Garrow  contended,  that 
the  action  could  not  be  maintained  without  evidence 
that  the  defendant  had  shot  at  the  wild  fowl  in  the 
decoy,  or  had  fired  his  piece  with  the  malicious  in- 
tent of  frightening  them  away.     But  his  only  object  was 
to  earn  a  subsistence  by  the  business  which  he  followed; 
and  although  the  wild  fowl  at  which  he  took  aim,  might 
by  possibility  have  gone  to  the  plaintiff's  decoy,  and 
been  caught  there,  yet  thay  were  at  the  time  of  common 
right,  as  much  as  if  they  had  been  met  with  many  leagues 
out  at  sea.    The  defendant  was  equally  entitled  to  kill 
them  OB  the  wing,  as  the  plaintiff  after  they  were  en- 
snared in  the  decoy.    Some  of  the  ducks  already  in 
the  decoy  might  be  frightened  by  the  report;  but  it 
would  be  too  much  to  say,  that  every  noise  that  could 
be  heard  there,  from  whatever  distance,  was  illegal  and 
aetionable ;  otherwise,  the  operations  of  husbandry  and 
ihe  husiness  of  life  must  be  stopped  for  miles  round  the 
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A.O.ifW.  gpot  where  one  of  tbeie  deoojrs  is  anfortiinately  ntnaild. 
It  was  necessarj,  therefore,  to  look  to  tbe  faitait ;  and 
where  that  was  innooent,  the  foQodatioD  of  theactiaa 
hA\ed.—M^Domtldy  C.  B.  If  the  phintiff  has  ben 
injured  and  aggriered  bjr  what  tbe  defendant  has  done, 
the  law  infefv  that  the  defendant  maliciouslv  intended  to 
injure  and  aggrieve  him.  And  there  seems  no  doaU 
titat  the  decoy  was  rendered  less  TaluaUe  by  the  wild 
fowl  being  frightened  from  it,  and  deterred  from  re* 
turning.  This  being  an  ancient  decoy,  it  is  privib^ 
in  law,  and  whatever  seriously  disturbs  it  is  adiooibie. 
From  long  uninterrupted  enjoyment,  a  .irrant  must  be 
presumed  from  the  owners  of  the  surrounding  hndii 
ibr  which  an  adequate  consideration  may  be  supposed 
to  have  been  originally  given  ;  and  an  ancient  deooj 
will  be  protected  by  the  law,  as  well  as  ancient  ligUs, 
or  the  enjoyment  of  a  watercourse.  The  plaintiff  had  a 
verdiet. 

In  the  ensuing  term  G arrow  moved  for  a  rule  to  shew 
tause  why  this  verdict  should  not  be  set  aside;  and  in 
Edition  to  his  former  arguments  contended  that  there 
was  no  distinction  between  a  decoy  and  a  preierre  itf 
game,  but  that  clearly  no  action  could  be  maintained  Iff 
frightening  game  from  a  preserve  while  a  man  skot  upon 
his  own  land. — The  Court,  however,  said,  a  diilismoe 
iras  established  by  the  old  cases  between  a  preserve  asd 
a  decoy ;  and  thinking  that  a  sufficient  dlstuihanoehad 
been  proved,  refused  a  rule  to  shew  cause.-— SJ^pi^ 
Sergeant,  and  Pootej/  for  the  pU^ntiff.— Camus  and 
Manyat  f6r  the  defendant. 

Vide  Keble  ▼.  HicheringU],  11  Mod.  74.  ISa    3  SalL  9.   ^ 
N.  P.  79. 

Carrington  v.  Taytor.     1 1  EasPs  Hep.  p.  STI. 
^i'ing»t^3d     This  was  an  action  on  the  case  in  which  the  phintiff 
sod  make     declared,  that  whereas  he  before  and  at  the  tfane  of  the 
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grierance  after  mentioned,  and  from  thepce  hitherto  A,  D.  isoo. 
balli  been  and  still  it  la^ftiHy  possessed  of  and  in  a  oer-  profit  of 
tmin  place  prepared  with  suitable  and  proper  conyeni-  J^hT^^as  at  * 
encies  for  decoying,  taking,  and  catching  of  wild  fowl,^^^  time  ii^a 
eommonly  called  a  decoy,  situate  and  being  at  the  parish  pu^n^'^iy^^ 
of  Beaitmont-cnm<*More  in  the  oounty  of  Essex,  and^''^P^'>^'^^> 
by  means  of  such  decoy  during  all  the  time  aforesaid,  tide  ebbs  and 

until  the  committing  of  the  grievance  after  mentioned, ^^^*'^°^^>' 
«       .  .  _         ^     _        ,  ,        ,  '  to  an  aacient 

bad  been  and  was  used  and  accustomed  to  deccy^  take  decoy  on  the 

smd  cateh  divers  great  quantities  of  wild  fowl,  to  wit,  wild  |S  yaSSj'as 
ducks,  mallards,  teal,  and  widgeon,  by  reason  whereof  to  make  the 
great  profits  and  adrantages  had  accrued  and  still  ought (^^^  flight- 
to  accrue  to  him;  yet  ihe  defendant  well  knowing  the^^®4®^^<^<)^Qt 
pffemists,  but  contriving  and  wrongfully  and  unjustly  fiied  at  a 
intending  to  injure  and  aggrieve  the  plaintiff,  and  to  de«  ^^^l  ^^ 
prive  him  of  a  great  part  of  the  profits  and  advantages  the  decoy, 
arising  from  his  said  decoy,  afterwards  and  whilst  the  ^^^^^^^  ^^^ 
plaintiff  was  so  as  aforesaid  possessed  thereof,  on  the  Istsome  of  the 
cyf  January  1809,  and  on  divers  days,  Sec.  shot  off  andt^ence^°^ 
dischaiged  dtven  guns  and  other  engines,  and  made  and  ^^?"Sl^  he 
caused  to  be  made  divers  violent  and  loud  noises  so  near  into  the  de- 
tothesaiddecoy  of  the  plaintiff  as  thereby  then  and  there  ^^7^P^^»  '^ 
Ifreatly  to  disturb  and  frighten  divers  wild  fowl  thenbeinga  wilful  dis- 
at  or  near  the  said  decoy  ;  insomuch  that  divers  ^ild^'j'^p^U^ 
fowl,  to  wit,  500  wild  ducks,  &c.  then  and  there  flew  mage  to  the 
away  and  wholly  quitted  the  said  decoy,  and  divers  other  Jhidi  an'^ao- 
Wild  fowl,  to  wit.  Sec.  wliich  were  then  and  there  about  tion  on  the 
to  eater  the  said  decpy  were  thereby  then  and  there  pre*  tainable  by 
Tented  irom  entering  the  same ;  and  by  means  thereof  ^he  owner. 
tile  plaintiff  was  prevented  from  decoying,  catehing  and 
tddng  the  said  wild  fowl  in  such  plenty  as  he  otherwise 
ttight  and  would  have  done,  to  wit,  at,  Sec.  and  thereby 
the  plaintiff  lost  and  was  deprived  of  the  profits,  &c. 
whidi  might  and  otherwise  would  have  accrued  to 
him  from  his  said  decoy,  to  wit,  at,.  &c.     Wherefore, 
Ikc.  At  the  trial  of  this  case  before  the  Lord  C.  B.  MaC' 
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A  D.ieog.  donald.  at  Chelmsford,  the  plauitiflTs  right  to  the  decoy, 
^hich  was  an  ancient  decoj,  was  proved ;  and  it  also  ap- 
peared that  the  defendant  sought  his  liyelihood  in  part 
by  shooting  wild  fowl  from  his  boat  on  the  water,  for 
which  boat  with  small  arms  he  had  a  licence  from  tk 
Admiralty  for  fishing  and  coasting  along  the  shores  of 
Essex;    on  one  of  the  salt  creeks  of  which  oouoij, 
called  the  Blackwater  river,  where  the  tide  ebbs  and 
flows,  neaj  Walton^the  decoy  in  question  was  sitaatod. 
The  only  proof  of  the  disturbance  by  the  defendant  was, 
that  he,  being  out  in  his  boat  shooting  wild  fowl  in  a 
part  of  the  open  creek,  first  fired  his  fowling-piece  with* 
in  about  a  quarter  of  a  mile  of  the  plaintiff's  deooj, 
when  8  or  900  wild  fowl  came  out ;  and  afterwards  ap- 
proached nearer,  and  fired  again  at  wild  fowl  on  the 
wing  at  the  distance  of  about  SOO  yards  and  upwards 
from  the  decoy  pond,  when  he  killed  several  widgeoos, 
and  immediately  on  the  noise  of  the  gun  4  or  500  wild 
fowl  took  flight  from  the  pond;  but  it  did  not  appear 
that  he  fired  into  the  decoy.     The  learned  Judge  left 
this  as  evidence  to  the  Jury  of  a  wilful  disturbance  of 
.  the  plaintiS^s  decoy  by  the  defendant,  for  which  this 
action  would  lie;  and  the  Jury  found  their  verdict  foi 
the  plaintiff  with  405.  damages. — Garrow  now  mored 
to  set  aside  the  verdict,  as  being  against  law  and  evi- 
dence ;  the  defendant  having  a  right,  he  said,  io  shod 
at  the  wild  fowl  in  the  place  where  he  was,  which  was 
an  open  creek  or  arm  of  the  sea,  where  the  tide  flowed 
and  reflowed ;  and  not  having  gone  upon  the  plaintiff 
land,  nor  fired  into  his  decoy  at  the  birds  there.— The 
Court  however,  said,  that  they  saw  no  giound  bf 
disturbing  the  verdict  in  point  of  law :  and  Le  Biv^9 
Justice,  referred  to  an  old  precedent  of  such  an  action 
(a),  which  had  been  followed  by  one  or  two  otbeia 

• 

(a)  The  case  alluded  to  is  cited  in  Bull.  Ni.  Pri.  79. asHicker- 
ingal's  Case,  Hil.  5  Ann ;  which  is  reported  by  the  name  ofKeaOf 
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within  his  own  remembrance  on  the  Norfolk  circuit,  A.  D.  I809. 
And  the  evidence  they  observed  was  proper  to  be  left 
to  the  Jury  who  had  decided  upon  it.    Rule  refused. 

\ 

V.  HickeriDgall,  in  11  Mod.  74. 180.    3  Salk.  9.  and  Holt's  Rep. 
14»  17. 19.    From  these  it  appears  to  have  been  an  action  on  the 
case  for  disturbing  the  plainti£P8  decoy ;  and  after  a  verdict  for 
the  plaintifiF,  it  was  moved  to  arrest  the  judgment  for  the  insuffi- 
ciency in  law  of  the  declaration.    The  case  appears  to  have  b^n 
twice  argued,  first  in  HiL  5  Ann. ;  and  afterwards  in  Easter  5  Ann.; 
the  arguments  are  best  reported  in  Holt's  Rep.  14  and  17.    And 
in  p.  14.  the  facts  are  stated  thus,  **  that  the  defendant  was  lord 
of  a  manor  and  had  a  decoy ;  and  the  plaintiff  had  also  made  a 
decoy  upon  his  own  ground,  which  was  next  adjoining  to  the 
defendant's  ground,  and  pretty  near  also  to   the   defendant's 
decoy ;    and  therein  the  plaintiff  had  decoy  and  other  ducks, 
whereof  he  made   considerable  nrofit ;"    and  declares,  &c.    It 
does  not  appear  how  the  facts  nrst  mentioned  were  before  the 
Court  upon  the  motion  in  arrest  of  judgment,  as  they  did  not  ap. 
pear  upon  the  face  of  the  declaration ;  nor  did  the  fact  there 
appear  which  is  afterwards  ^p.  17.)  stated,  that  the  defendant  was 
upon  his  own  dose  when  he  shot  off  the  gun:  but  tibese  fiuts 
were  probably  assumed  arguendo,  as  consistent  with  the  allega- 
tions of  the  declaration*.    Not  that  perhaps  the  introduction  of 
these  facts  would  have  varied  the  question;  as  the  declaration 
proceeded  to  charge  that  the  defendant  fired  the  guns  which  made 
the   disturbance  with  design  to  damnify  the  plaintiff,   and  to 
irighten  awav  the  wild  fowl  from  his  decoy ;  which  consequently 
precluded,  after  verdict,  any  consideration  of  the  question,  whe- 
ther he  had  not  a  right  to  do  these  acts  on  his  own  ground  as  a 
mean  of  taking  the  birds  for  his  own  benefit.    In  the  report  of 
the  Case  in  11  SAod.  75.  Lord  Chief  Justice  Holt  says,  **  Suppose 
the  defen&mt  had  shot  in  bis  own  ground ;  if  he  had  occasion 
to  shoot,  it  would  have  been  one  thing ;  but  to  shoot  on  purpose 
to  damaee  the  plaintiff  is  another  thin^,  and  a  wrong."    It  should 
seem  to  be  the  same  thing  if  he  fired  for  the  purpose  of  disturbing 
the  wild  fowl  in  his  neighbour's  decoy,  that  he  might  take 
the  chance  of  benefiting  himself  by  shootingthem  when  on  the 
wing  in  consequence  of  such  disturbance.    The  following  state- 
ment of  the  declaration  and  judgment  in  that  case,  which  is 
taken  firom  a  copy  of  Lord  Chief  Justice  Holt's  own  MS.  in  my 
possession,  shews  the  true  nature  of  the  action,  and  of  the  grouncb 
pn  which  it  was  decided : 

Keeble  against  Hickeringill. 

Action  upon  the  case.  Plaintiff  declares  that  he  was,  8th  An  action  on 
November,  m  the  second  year  of  the  aueen,  lawfully  possessed  of  the  case  lies 
a  close  of  land  called  Minott's  Meadow,  et  de  quodam  vivariof.for  discharge 
vocato  a  decoy  pond,  te  which  divers  wild  fowl  used  to  resort  anding  guns  near 

♦  Vide  what  is  said  by  Holt,  C.  J.  at  the  bottom  of  the  next  page. 

f  2  Inst.  100.  Vivarium  is  a  word  of  large  extent,  and  ex  yi 
termini  signifieth  a  place  in  land  or  water  where  living  things  are 
kept. 
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A.  D.  1809.  come ;  and  die  plaintifr  bad  at  his  own  costs  and  chargoi  ptt* 
'  pared  and  procured  divers  decoy  ducks,  net»>  machines,  and  other 

the  decoy  engines  for  the  decoying  and  taking  of  the  wild  fowl,  and  enjo^ 
pond  of  an-  the  benefit  in  taking  them:  the  defendant,  knowing  which,  and 
other,  with  intending  to  damnify  the  plaintiff  in  hb  vivary,  and  to  fright 
design  to  and  (Irive  away  the  wild  fowl  used  to  resort  thitifier,  and  depn^e 
damnify  the  him  of  his  profit,  did,  on  the  8th  of  November,  resort  to  the  head 
owner  by  of  the  said  pond  and  vivary,  and  did  discharge  six  guns  ladca 
frightening  with  ^npowder,  and  with  the  noise  and  stink  of  the  gunpowder 
away  the  did  drive  away  the  wild  fowl  then  being  in  the  pond  s  and  on  die 
wild  fowl  -  iiUi  and  18th  days  of  November  the  ddendant,  with  design  to 
resorting  damnify  the  plaintiff,  and  firight  away  the  wild  fowl,  did  plaee 
thereto;  by  himself  with  a  gun  near  the  vivary,  and  tbeiedid  discharge  the 
wbich  the  said  gun  several  times  that  was  then  charg^  with  the  giinpow- 
wild  fowl  der  against  the  said  decoy  pond,  whereby  the  wild  fowl  were 
were  fright-  frighted  away,  and  did  forsake  the  said  pond.  Upon  not  guiliy 
ened  away  pleaded,  a  verdict  was  found  for  the  plaintiff  and  20/.  damages.-^ 
and  the  Holt,  Chief  Justice.    I  am  of  opinion  that  this  action  doth  lia 

owner  dam-  It  seems  to  be  new  in  its  instance,  but  it  is  not  knew  in  its  re^ 
ui^ed.  son  or  principle  of  it    For,  1st,  this  using  or  making  a  decoy  is 

lawful.  8dly,  This  employment  of  bis  mend  to  that  ow  is 
profitable  to  the  plaintiff,  as  is  the  skill  and  management  of  dnt 
employment.  As  to  the  first,  Every  man  that  &ib  a  proper^ 
may  employ  it  for  his  pleasure  and  profit,  as  for  aikinng  aod 
procuring  decoy  ducks  to  come  to  his  pond.  To  ieam  the  trade 
of  seducing  other  ducks  to  come  there  in  order  to  be  tnken  is 
not  prohibited  either  by  the  law  of  the  land  or  the  moral  law: 
but  it  as  lawful  to  use  art  to  seduce  them,  to  catch  then,  aad 
destroy  them  for  the  use  of  mankind,  as  to  kill  and  dotsej 
wild  fowl  or  tame  cattle.  Then  when  a  man  useth  bis  art  or  ins 
skill  to  take  them,  to  sell  and  dispose  of  for  his  profit,  this  is  his 
trade;  and  he  that  hinders  another  in  his  trade  or  liveJihood  ii 
liable  to  an  action  for  so  hindering  him.  Why  otherwise  sr 
scandalous  words  spoken  of  a  man  m  his  profossion  iitieraihhi, 
when  without  his  profossion  they  are  not  so  ?  Thongh  thij 
do  not  effpct  an^  damage,  yet  are  they  mischievous  in  themselves: 
and  therefore  in  their  own  nature  productive  of  damage;  aai 
therefore  an  action  lies  against  him.    Such  an  all  words  that  sra 

rVen  of  a  man  to  disparage  him  in  his  trade,  that  may  bring 
nge  to  him ;  though  they  do  not  charge  him  with  any  craae 
that  aaay  make  him  obnoxious  to  punishment;   as  to  say  a 
meKhsnt  is  broken,  or  that  he  is  failing,  or  is  not  able  to  pay 
his  debts.  1  Roll.^,  i.;  all  the  cases  thera  put.    How  nodi 
more,  when  the  defendant  doth  an  actual  and  lesl  dsmage  la 
another  when  he  is  in  the  very  act  of  receiving  pioit  by  his 
employment.    Now  there  are  two  sorts  of  acts  for  doing  damage 
to  a  man's  employment,  for  which  an  action  lies ;  the  one  is  in 
respect  of  a  man's  privilege ;  the  other  is  in  respect  of  his  pio- 
pert/.    In  that  of  a  man's  franchise  or  privilege  whereby  he  bath 
a  fair,  market,  or  ferry,  if  another  shall  use  the  Tike  liberty,  though 
out  of  his  limits,  he  shall  be  liable  to  an  action,  thoug^T  bj  grant 
from  the  king.    But  therein  is  the  difference  to  be  taken  between 
a  liberty  in  which  the  public  hath  a  benefit^  and  that  wherein  the 
public  IS  not  concerned.  82  H.  6.  14, 15.    The  other  is  where  a 
violent  or  malicious  act  is  done  to  a  man's  occupation,  piofossion, 
or  way  of  getting  a  Uvelihood ;  there  an  action  lies  m  all  cases. 
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But  if  a  naa  dotb  bim  dainai^  by  using  the  same  cm|»loymnit ;  A.  D.  HOQi 

M   if  Mr.  Hickeringill  bad  set  up  another  decby  on  bis  own  -  - 

ground  near  tbe  plaintifi^s,  and  that  had  spoiled  the  custom  of  tb« 

plaintiif*  dp  action  would  lie,  because  ha  tiad  as  much  libertj  ta 

make  and  use  a  decoy  as  the  plaintiff.    This  is  like  the  case  of 

11  U.  4^47.    One  schoolmaster  sets  up  a  new  school  to  the 

danuiM  of  an   antient  school^  and  thereby   the  schdan  are 

alkired  firom  the  old  school  to  come  to  his  new.    (The  action 

there  was  held  not  to  lie.)    But  suMose  Mr.  Hickeringili  shouUl 

lie  in  the  way  witb  his  guns,  and  fright  tbe  bc^s  from  going  to 

school,  and  their  patents  would  not  let  thera  go  tliither;  sure 

that  schoolmaster  might  have  an  action  for  tbe  loss  of  bis  seho* 

lars.  %9  £.  8.  18.    A  man  hath  a  market,  to  which  he  hatli  toll 

(qt  horses  sold :  a  man  is  bringing  his  horse  to  maiket  to  sell : 

a  atianger  binders  and  obstructs  him  from  going  thither  to  tbe 

market;  an  action  lies,  because  it  imports  damage.    Action  upon 

the  ca*>e  lies  against  one  that  shall  by  threats  fright  away  bis 

tenanUatwiU.    9U.7.8.     81H.6.81.    9H.7.7.     14£d.4.  7. 

Vide  lUstal.  663.    %  Cro.  428.    Trespass  was  brought  tot  beating 

bis  servant,  whereby  he  was  hindered  from  taking  bis  toU ;  the 

obstruction  is  a  damage,  though  not  the  loss  of  bis  service. 

There  was  an  objection  that  did  occur  to  me,  though  I  do  not 

remember  it  to  be  made  at  the  bar ;  which  is,  that  it  is  not 

mentioned  in  the  declaration  what  number  or  nature  of  wild  fiiwl 

were  frighted  away  by  tbe  defendant's  shooting.    As  in  5  Rep. 

84.  FUyter's  Case.     Trespass  auare  dausum  strnm  fregit,  et 

Sisces  suos  cepit.  After  a  verdict  for  the  plaintifl^  and  entire 
amages,  it  was  moved  in  arrest  of  judgment,  that  tbe  declara* 
tion  was  not  good,  because  it  was  not  saidof  what  nature,  nor  of 
what  number  the  fishes  were;  which  was  held  to  be  a  fatal 
exception,  not  helped  after  verdict  by  the  Statute  of  Jeofails,  Besp. 
But  indeed  here  is  not  the  number  stated.  Now  considering  tbe 
nature  of  the  case,  it  is  not  possible  to  declare  of  the  number 
that  were  frighted  away ;  because  the  plaintiff  had  not  poseessioa 
of  them  to  count  them.  Where  a  man  brings  trespass  for  taking 
his  goods,  he  aoust  declare  of  the  Quantity,  because  ne,  by  having 
bad  tbe  possession,  may  linow  wnat  be  bad,  and  the««fi>ie  most 
know  what  he  lost  This  is  plain  by  several  authorities,  t  Cro% 
198.  Dent  v.  Oliver.  Trespass  for  beatiiu;  and  hindering  bis 
servant  from  taking  and  collecting  bis  toll;  objection  that  it  is 
not  said  what  quantity  of  toll  he  was  to  take ;  but  that  could 
not  be  known.  OweiL  Rep.  109.  Escott  v.Laurenny.  Actien 
upon  the  case  because  the  defendant  bindemd  him  from  taking 
toll  of  divers  pieces  of  wool,  and  sheweth  not  how  many  ;  yet 
the  declaration  was  good.  9  Cro.  485.  Johns  v.  Wilson.  Tres* 
paas  quare  clausum  fregjt,  et  spinas  suas  ad  valentiam  succidit 
Exception  was  taken  to  the  declaration  because  the  number  of 
the  thorns  was  not  mentioned :  yet  held  not  to  be  a  good 
exception.  A  Hey  n.  33.  Lodge  v.  Weedon.  Action  upon  tbe  case  ; 
the  plaintiff  declared  that  the  defendant  killed  divers  cattle  in* 
fected  with  the  murrain,  and  threw  the  entrails  into  tbe  plaintiff^ 
field,  per  quod  dl versa  averia  of  the  plaintiff^s  interienint  After 
verdict,  exception  was  taken  in  arrest  of  judgment^  because  it 
dkl  not  appear  bow  many  cattle  of  the  phuodff^a  did  tbareby 
perish :  yet  judgment  was  given  for  the  plaintiff,  because  there 
need  not  suca  certainty  in  an  nation  upMi  the  case,  beemne  the 
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A.D.  1800.  plaintiff  is  only  to  recover  damages  for  them.  9  Rep.  4d^  44. 
£ari  of  Salop's  Case.  An  action  on  the  case  for  hinoeiing  the 
plaintiff  in  taking  the  profits  of  his  stewardship  of  such  a 
manor ;  not  shewing  what  the  profits  were,  or  how  nsuch  tfaey 
amounted  to ;  it  was  never  questioned  but  the  declaration  wsa 
^d.  The  plaintiff  in  this  case  brings  his  action  for  the  apparent 
mjury  done  him  in  the  use  of  that  employment  of  his  frc^efaokl, 
his  arty  and  skill  that  he  uses  thereby.  Secondly,  says  Mr. 
Solicitor,  here  is  not  the  nature  of  the  wild  fowl  stated ;  mr  wiid 
fowl  are  of  several  sorts;  ducks,  teal,  mallard,  and  indeed  all 
birds  that  are  wild  are  wild  fowl.  Resp.  It  is  true  in  the  large 
signification  of  the  word  they  are  so :  and  also  the  word  fowl 
comprehends  all  birds  and  poultry ;  but  wild  fowl  are  taken  in  a 
more  restrained  sense ;  pheasants  and  partridgessare  not  thereby 
understood,  for  they  are  fowl  of  warren.  Manwood'a  Fotert 
Law,  cap.  4.  sec.  3.  1  Register,  93.  96.  F.  N.  B.  86.  RaslaL' 
585.  Wild  fowl  are  known  in  the  law,  and  described  by  the 
Statute  of  25  H.  Sell,  which  doth  take  notice  of  wild  fowl 
The  title  of  the  statute  is  ^*  against  destroying  of  wild  famV 
It  recites  that  there  hath  been  wuhtn  this  realm  great  quantities 
of  wild  fowl,  as  ducks,  mallards,  wigeons,  teals,  wild  geese,  and 
divers  other  kind  of  wild  fowl,  which  is  reasonable  to  be  under- 
stood of  that  sort  that  do  get  their  prey  in  that  manner.  Tlie 
Stat  of  3  and  4  £d.  6.  c.  7.  which  repeals  that  of  the  25  U.  a. 
takes  notice  of  wild  fowl,  and  hath  the  general  word  wild  fowl, 
without  coming  to  particulars.  Therefore  when  the  declaration  is 
of  wild  fowl,  it  is  not  to  be  understood  that  sparrows,  wrens,  or 
robin-red-breasts  can  be  thereby  included.  Besides  flaminea 
volucres,  in  Littleton's  Dictionary,  arc  understood  wild  fowl,  as 
being  the  only  words  in  Latin  that  we  have  to  express  it.  Lilt 
Diet  tit  Wild  Fowl.  And  when  we  do  know  that  of  Ion v  time 
in  the  kinedom  these  artificial  contrivances  of  decoy  pondi  aad 
decoy  ducks  have  been  used  for  enticing  into  those  ponds  wild 
fowl,  in  order  to  be  taken  for  the  profit  of  the  owner  of  the  pond 
who  is  at  the  expense  of  servants,  engines,  and  other  m^nagp- 
meut,  whereby  the  markets  of  the  nation  may  be  furnished; 
there  is  great  reason  to  give  encouragement  thereunto  ;  thai  the 
people  who  are  so  instrumental  by  their  skill  and  industry  so  to 
furnish  the  tnaikets  should  reap  the  benefit  and  have  their  actkuL 
But,  in  short,  that  which  is  the  true  reason  is  that  this  actioa  » 
not  brought  to  recover  damage  for  the  loss  of  the  fowl,  but  for 
the  disturbance ;  as,  2  Cro.  604.  Dawney  v.  Dee.  So  is  the  usual 
and  common  way  of  declaring. 


A.  D.  1811.  The  King  v.  Turner  and  seven  others.  IS  East.  p.  228* 
An  indict-  This  was  an  indictment  for  a  conapiracj,  which 
lie  for  con-  stated  that  the  defendants  unlawfully  and  wickedlj 
spiring  to  devising  and  intending  to  injure,  oppress,  and  aggrieve 
vil  trespass    T.Goodlake,  of  Lelcombe  Regis,  in  the  county  of  Berks, 

^r^y  a^e'"*^"*"*"^^'  ^'^  *^^  ***•»  <>^  Norember,  50th  Geo.  3  with 
ing  to  go  and  force  and  arms,  at  East  Challow,  in  the  county  afoiesaid, 
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ilawfully  and  wickedly  did  conspire,  combine,  c^aSe*  A.D.  isii, 
tate,  and  agree  together,  and  with  divers  other  per-  by  going  into 

j%s  unknown,  to  so  into  a  certain  preserve  for  hares  at  ?  P[«*«rve 

.     ^  for  hares,  the 

petcombe  Regis  aforesaid,  in  the  county  aforesaid,  be-  property  of 
«ging  to  the  said  T.  G.  without  the  leave  and  against  th^p^lfi^^^^ 
lie  will    and  consent  of  the  said  T.  G.  io  snare,  take,  of  snaring 
ill,    destroy,  and  carry  away  the  hares  in  the  said  alleged  to"l^e 
^reserve  then  being,  and  to  procure  divers  bludgeons  ^?°®  i"  '*»« 
ind  other  offensive  weapons,  and  to  go  to  the  said  pre-  de^ndants, 
lerve  armed  therewith  for  the  purpose  of  opposing  any  *"°®^.  ^*^^ 
person  who  should  endeavour  to  apprehend  or  obstruct  weapons  for 
[)r  prevent  them  in  and  from  carrying  into  execution  of  op^J^,Jf 
their    unlawful  and  wicked  purposes  aforesaid ;    and  resistance  to 
that  the  said  defendants,  in  pursuance  of  and  accord«%yoyfg  Soap- 
ing to  the  conspiracy,  combination,  confederacy,  andPj^hendor 
agreement  aforesaid,  so  as  aforesaid  before  had,  after- them, 
wards,  to  wit,  on  the  said  day,  &c.  about  the  hour  of 
'  13  in  the  night  of  the  same  day,  with  force  and  arms,  at 
East  Challow  aforesaid,  in  the  county  aforesaid,  unlaw- 
fally  and  wickedly  did  procure  divers  large  bludgeons, 
and  other  offensive  weapons,  and  did  go  to  the  said  pre- 
serve of  the  said  T.  G.  armed  therewith,  forthe  purpose 
of  opposing  any  persons  who  should  endeavour  io  appre- 
hend, obstruct,  or  prevent  them  in  and  from  carrying  into 
execution  thair  unlawful  and  wicked  purposes  aforesaid. 
And  the  said  defendants,  being  so  armed  as  aforesaid, 
in  further  execution  of  their  unlawful  and  wicked  pur- 
poses aforesaid,  then  and  there  did  set  divers,  to  wit, 
100  snares,  for  the  purpose  and  with  the  intent  to  take, 
UiU,  destroy,  and  carry  away  the  hares  in  the  said  pre- 
serve then  being;    in  contempt  of  the  king  and  hi» 
laws,  to  the  evil  example  of  others,  to  the  great  damage 
of  the  said  T.  G.  and  against  tlie  peace,  &c.    After  a 
verdict  of 'guilty,  it  was  moved  in  the  last  Term  by 
Jerow,  to  arrest  the  judgment  for  the  insqiiiciency  of 
the  charge,  which  was^  only  that,  of  an  agreenieiit  ^^to 
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A>  D.  181 1.  coBunit  a  meretrespafli  apoo  propertj,  and  to  set  nttia 
for  hares^  and  was  not  an  indidaUe  offence^biiiatiBOit 
only  an  injury  of  a  priyate  naiure,  prohibited  sub  modo, 
Under  a  penalty.  And  2  Hawk.  P.  C.  c.  85.  s.  4.  was 
referred  to.  Another  objection  was  taken,  that  the 
place  where  the  offence  was  committed  was  not  ali^ 
with  sufficient  certainty  and  precision. — Gleed  sow  op 
posed  the  rale,  and  endeavoured  to  sustain  the  indict* 
ment  upon  the  authprity  of  S  Hawk.  P.  C.  c.  72.  s.  & 
where  it  is  said  that  all  confederacies  wfaatsoeTcr  mwg* 
fally  to  prejudice  a  third  person  are  highly  criminal  at 
common  law ;  as  where  several  confederate  to  maistain 
OQC  another  in  any  matter  whether  it  be  true  or  iabe. 
The  cases  also  shew  that  it  is  equally  an  offimce  (0 
ONiibine  to  do  a  lawful  act  by  unlawful  nieaasy  cr  (o 
an  unlawful  end,  as  to  do  an  act  itself  unlawful ;  ai  is 
the  instanoe  of  wcvkmen  tonspiripg  together  to  laiie 
their  wages  (a),  or  parish  officers  conspiring  to  many 
a  helpless  pauper  into  another  parish,  to  settle  her  tkcR 
and  rid  themsdres  of  her  maintenance  («).  Andin  ai 
oases  of  unlawful  conspiracy,  the  mere  unlawfal  agne* 
mantto  dothe  act,  though  it  he  not  afterwards  ezeeoied, 
cooatittttes  the  oftnce ;  accofding  to  Rex  v.  Anmtrng 
and  others  (fr),  and  Rex  ▼.  Rispal  (c).  In  this  latter 
cane  the  indietnieat  fer  conspiring  to  charge  a  nun  vid^ 
afelae  fiict,  and  eacacting  money  from  him  aadcrpi^ 
tenos  of  stifling  the  charge,  was  sustained  ;  though  (k 
feet  imputed,  which  was  merely  that  of  taking  faiir  <"^ 
of  a  hag  bekngittg  totha  defendmit  Rispal^  did  ^ 
import  in  itmlf  to  be  any  ofi«nce.^[Loid  ElUaA^m^ 
Chief  Jttstaee.  All  the  cwts  in  conspiracy  fvo^ 
npen  tfe  giowid  thsA  the  dbjtct  of  the  combinslioa  is  to 

(a)  The  King  v.  The  Journeyman  Taylors  of  Cambridgf,  ^ 
Mod.  1 1. 
(a>The  Xjaa  v.  £4Mnlsand  athtrvS  lls43S0. 
(^)i  VancrSo4.  , 
<c>#  Watt.  I3S0.  and  l  Biae.  Hep.  99^ 

3 


APPENDIX.  137^ 

be  effected  by  some  falsity  ;  insonnicli  Hint  in  Tailor  A,  D.  vtiiu 
and  Towliii's  Case  in  Godb.  441.  it  was  held  necessary 
in  conspiracy  to  allege  the  matter  to  be  false  et  malitlo^c. 
By  the  oU  law  indeed  tlie  oifence  was  considered  to 
consist  in  imposin^^  by  combination  a  false  crime  upon 
a  person.  Bnt  are  yon  prepared  to  shew  that  two  nn- 
qualified  persons  going  out  toi^ether  by  agreement  to 
sport  is  a  public  offence  ?]  Modern  cases  have  carried 
the  offence  further  than  some  of  the  old  authorities, 
such  as  the  King  v.  Eccles  and  others  (rf)?  where  the 
defendants  were  convicted  upon  a  charge  of  conspiring 
together  by  indirect  means  (not  staling  what  those  means 
were)  to  prevent  a  person  from  carrying  on  his  trade. 
And  in  the  King  v.  Spraggc  and  others  (c),  which 
charged  the  defendants  with  a  conspiracy  to  indict  and 
prosecute  W.  G.  for  a  crime  liable  by  law  to  be  capi- 
tally punished,  andftiatin  pursuance  of  such  conspiracy 
they  did  afterwards  indict  him  ;  one  of  the  objections 
was,  that  the  charge  was  only  of  a  conspiracy  to  indict 
not  of  a  conspiracy  to  indict  falsely  :  but  it  was  over- 
ruled.—Lord  Elknborough^  Chief  Justice.  I'hat  was 
a  conspiracy  io  indict  another  of  a  capital  crime  ;  which 
no  doubt  is  an  offence.  And  the  case  of  the  King  v. 
Eccles  and  others  was  considered  as  a  conspiracy  in 

(d)  M.  S4  G.  3.  B.  R.  Mr.  Durnford^s  MS.  note  of  that  case, 
(wnich  is  also  noticed  by  him  in  VV  illes's  Rep.  683.  n.  a)  stares 
that  it  came  on  upon  amotion  by  Chanibre  t»  arrest  the  judg- 
ment on  an  indictment  for  a  conspiracy,  of  which  the  defendants 
had  been  found  guilty ;  wiiicli  indictment  stated  that  the  defend* 
ants  conspired  together  by  indirect  means  to  prevent  one  H.  D. 
finom  exercising  the  trade  of  a  tailor.  And  it  was  contended 
that  it  should  have  stated  the  fact  on  which  >lie  conspiracy  was 
founded,  the  means  used  for  the  purpose.  And  Rex  v.  Ilaw,  l 
Sera.  699.  Rex  v.  Muaoz,  1  Stra.  1137.  and  Rex  ▼.  Sterling, 
1  I^v.  125.  were  cited.  Lord  Munffield,  Chief  Justice.  The 
conspiracy  is  stated,  and  its  object;  it'is  not  necessary  that  the 
•means  should  be  stated. — Buller,  Justice.  If  there  be  any  objec- 
tion, it  is  that  the  indictment  states  too  much;  it  would  have 
been  good  certainly  if  it  had  not  added,  <<  by  indirect  means;" 
and  that  will  not  make  it  bad. 

(e)  3  Burr.  993. 

[3u] 
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A.  D.  t8ii.  restraint  of  trade,  and  so  far  a  conspiracy  to  do  »n  unlaw- 
ful act  affecting  tbe  public.  But  1  should  be  sorry 
that  the  cases  in  conspiracy  against  individuals,  whki 
have  gone  far  enough ,  should  be  pushed  still  farther: 
1  should  be  sorry  to  have  it  doubted  whether  persons 
agreeing  to  go  and  sport  upon  another*s  ground,  in 
other  words,  to  commit  a  civil  trespass,  should  be 
thereby  in  peril  of  an  indictment  for  an  ofieaoe  whick 
would  subject  them  to  infamous  punishment. — ^Pknr  Ci- 
riam,  rule  absolute. 

A>  P'  ^rm,  Gundry  v.  Feltham.     1  Term  Hep.  p.  SS4. 

A  person  may  Trespass  for  breaking  and  entering  the  plaintif  s 
i^sM^nfJurw.  closes,  with  horses,  dogs,  &c.  and  for  beatii«  and 
inga  fox  with  hunting  for  game  therein,  and  for  breaking  dow», 
thegroundsof  ^"(1  destroying  the  hedges  of  the  plaintiff.  Fleas.  \^ 
another,  if  he  fhe  general  issue  :   on  which  isspe  was  taken.   Sdlj. 

does  no  more    ..^  i*.  .       .       i.*i,.»  iii.- 

than  is  neces-  And  for  a  further  plea  in  this  behalf,  as  to  the  biwiog 
t"'^fo  °  Y\    *^"^  entering  the  said  closes  of  the  said  plaintiff,  in  lie 
(a)  But  see     Said  declaration  mentioned,  at  one  of  the  said  several 
^CaMlf pMt!  ^*J^^  ^"^  times,  when,  &c.  in  the  said  declaration  oen- 
seiDb.  contra,  tioned,  and  with  feet  in  walking,  and  with  the  said  horses 
in  the  said  declaration  mentioned,  and  with  the  said 
hounds,  greyhounds,  and  otiier  dogs,  in  the  said  decla- 
ration mentioned,  treading  down,  consuming,  and  spoil' 
ing  a  little  of  the  grass  thoa  aud  there  groYfing  ^ 
being ;   and  as  to  the  breaking  down,  trampling  dovn^ 
treading  down,  prostrating  and  destroying  a  htlleof  Ae 
hedges  and  fences  in  the  said  declaration  mentiooedi 
there  then  standing,  growing,  and   being,  in  and  upon 
the  said  closes,  in  the  said  declaration  mentioned,  bj  tbe 
said  defendant  above  supposed  to  have  been  done,  ^ 
tbe  said  defendant,  by  leave  of  the  Court,  ftc  ajh 
that  the  said  plaintiff  ought  not  to  have  or  roaintaifl  to 
aforesaid  action  thereof  against  him  the  said  defeDdant) 
because  be  says,  that  before   and  at  the  itudsev^ni 
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dajs  and  times,  when,  &c.  tbe  said  hounds,  greybomids^  A.  D.  trsc. 
and  dogs,  io  tbe  said  declaration  mentioned,  Mrere  the 
lioaods,  greyhounds,  and  dogs  of  one  Humphry  Sturt, 
Esq. ;   and  that  the  said  Humphry  Sturt  \yas  tlien  a 
person  qualified  by  the  laws  and  statutes  of  this  realm 
to    keep  and  use  the  said  hounds,  greyhounds,  and 
dogs  in  the  said  declaration  mentioned.     And  that  the 
aaid  H.  Sturt,  before  tbe  said  several  days  and  times 
when,  &c.  to  wit,  on  the  first  day  of  Septemb^,  1785^ 
aforesaid,  at  the  parish  aforesaid,  in  the  said  county  of 
Dorset,  had  retained  and  employed  the  said  deftndant, 
as  his  huntsman  and  servant,  to  hunt  and  taketare  of 
the  said  hounds,  greyhounds,  and  dogs,  in  the  said  de- 
claration mentioned ;  and  that  the  said  defendant,  from 
that  time  until  aad  at  the  said  several  days  and  times^ 
when,  &c.  had  remained  and  continued,  and  then  wan 
such  huntsman  aad  servant  of  the  said  H.   Sturt  as 
aforesaid ;  and  that  just  before  each  of  the  said  several 
days  and  times  when,  &c.  he  the  said  defendant,  had 
started  and  found  one  of  those  destructive  and  hurtful 
Termin  and  beasts  of  prey  naturally  inclined  to  do  mis- 
chief, called  foxes,  in  and  upon  certain  lands  near  to  the 
said  closes  in  which,  &c.  to  wit,  at  the  parish  aforesaid, 
in  the  county  of  Dorset ;  and  that  he,  the  said  defend- 
ant, being  such  huntsman  and  servant  of  the  said  H. 
Sturt  as  aforesaid,  a  little  before  each  of  tbe  said  days 
and  times,  when,  &c.  by  the  leave  and  licence  of  the 
faid  H.  Sturt,  in  order  to  hunt,  pursue,  take,  kill,  and 
destroy   the  several    respective   foxes  so  started  and 
foiund  as  aforesaid,  and  to  hinder  and  prevent  the  said 
foxes  from  doing  any  miscbief  in  the  neighbourhood,  had 
caused  the  said  bounds,  greyhounds,  and  other  dogs  io 
the  said  declaration    mentioned,    being  the  hounds^ 
preyboundSy  and  dogs  of'  the  said  H.  Sturt,  to  hunt, 
ftdlow,  and  pursue  the  said  foxes,  and  that  because 
fftch  jresp^^ve  fox  of  the  said  foxes  so  respectively 

[3u8] 
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A»  n.  1786.  started  and  found  as  aforesaid,  a  little  before  each  and 
every  one  of  the  said  several  and  respective  days  aod 
ttniesTvhen,  &c.  had,  during  the  said  pursuits,  fled  aod 
run  out  of  and  from  the  said  lands  where  they  had  been 
so,  as  aforesaid,  respectively  started  and  found  into  and 
over  the  said  closes,  in  vrhich,  &c.  in  the  declaialion 
mentioned,  he  the  said  defendant,  being  such  huntsmaa 
and  servant  of  the  said  H.  Sturt  as  aforesaid,  did,  at  tke 
said  days  and  times  when,  &c.  in  the  pursuit  of,  and  to 
hunt,  take,  kill  and  destroy,  the  said  several  and  re- 
spective foxes,  and  as  the  only  vray  and  means  for  so 
doinir,  >vith  one  of  the  said  horses  in  the  said  declaiatioD 
raentfbned,  at  each  time  when,  &c.  and  with  the  said 
hounds,  greyhounds,  and  other  dogs  in  the  said  decla- 
ration mentioned,  follow  and  go  after  the  said  respective 
foxes  into  the  said  closes,  in  which,  &c.  with  an  intent 
to  kill  and  destroy  the  same,  and  did  take,  kill  and 
destroy  the  same ;  and,  in  so  doing,  he  the  said  defend- 
ant, at  the  said  days  and  times  when,  &c.  did  brsak 
and  enter  the  said  closes  of  the  said  plaintiflP,  in  tbe 
said  declaration  mentioned,  and  with  his  feet  in  walk- 
ing, and  with  the  said  horses  in  the  said  declaration 
mentioned,  and  with  the  said  hounds,  greyhounds,  and 
other  dogs,  in  the  said  declaration  mentioned,  did  tiead 
down,  consume  and  spoil  a.  little  of  the  grass  then  and 
there  growing  and  being,   and    a  little  break  down, 
trample  down,  prostrate  and  destroy  the  said  hedges  and 
fencei  in  the  said  declaration  mentioned,  then  and  ther^ 
standing,  growing,  and  being,  in  and  upon  the  said 
closes  in  the  said  declaration  mentioned,  as  he  hirfully 
might,  for  the  cause  aforesaid,  doing  as  little  damage  to 
the  said  plaintiff  as  he,  the  said  defendant,  possibly 
could ;  which  are  the  said  several  trespasses  in  the  in* 
troduction  to  this  plea  mentioned,  and  whererf  the  said 
plaintiff  hath  above  complained  against  him  the  said 
defendant,  and  this,  he,  the  said  defendant,  is  i«ady  to 
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verify ;  wherefore^  he  prays  judgment,  &c.  To  this  A.p.  i786. 
there  was  a  general  demurrer,  and  joinder  in  demurrer. 
^^Lawrence^  for  the  plaintiff.  The  question  upon  this 
record  is,  whether  a  person  hunting  has  a  right  to  follow 
foxes  upon  the  ground  of  another  ?  The  qualification 
of  the  person  is  entirely  out  of  the  question.  Hy  the 
general  law,  no  person  can  go  over  the  land  of  another 
without  his  permission ;  and,  in  Sutton  v.  Moody  (a), 
Lord  Holt  said,  ^^  If  A.  starts  a  hare  in  the  ground  of 
<*  B.  and  hunts  it  into  the  ground  of  C.  and  kills  it 
^^  there,  the  property  is  in  A.  the  hunter ;  butA.  islia- 
'^  ble  to  an  action  of  trespass  for  hunting  in  the  grounds 
<'  as  well  of  B.  as  of  C."  But  the  distinction  which 
may  be  attempted  to  be  taken  between  that  case  and  the 
present  is,  that  a  fox  is  a  noxious  animal,  and  therefore 
that  every  person  is  at  liberty  to  pursue  and  kill  it 
wherever  it  is  found.  If  it  is  so  determined,  it  must  be 
upon  the  principle,  that  it  is  for  the  public  good  io  de- 
stroy the  animal,  and  that  the  convenience  and  rights  of 
individuals  must  give  way :  but  this  will  equally  give  a 
right  to  destroy  fences,  to  go  into  standing  com,  or  gar- 
dens and  nurseries,  let  the  mischief  to  the  owner  be  ever 
so  considerable.  The  principle  applies  as  well  io  search- 
ing for  those  animals  in  the  grounds  of  another,  as  to 
the  pursuit  of  them :  but  such  a  right  is  denied  by 
every  law-book  on  die  subject.  In  the  case  of  Gedge 
v.  Minne  (n),  it  was  determined,  that  the  defendant 
could  not  justify  digging  for  a  badger.  And  though 
Croke  said  in  that  case,  that,  upon  a  pursuit,  the  de- 
fendant might  follow  and  kill  noxious  animals  over  the 
grounds  of  a  third  person,  without  being  subject  to  an 
action  of  trespass,  yet  that  did  not  form  a  part  of  the  case, 
and  was  merely  founded  on  a  dictum  of  Brooke,  J.  (6) 
in  12  Hen.  8.  10.  where  be  said,  a  man  might  justify 
entering  into  the  lands  of  another  to  kill  a  fox,  gray,  or 
(,a)  1  Lor4  Raym.  850.  (6)  S  Bulstr.  OO, 
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A.  P.  irsg.  ^n  otter,  because  thej  are  beasts  injnrioiis  to  the  com- 
monwealth.    But  the   principal    question  there  arose 
concerninor  the  jiropertj  of   a  stag,  which  had  been 
killed  in  hunting.     And  upon  this  hare  all  the  subse- 
quent decisions  been  made,  without  regarding  the  occa- 
sion which  gave  rise  to  it.     So  that  this  dictum  in  Bal- 
strode  was  merely  founded  on  a  dictum.     But  in  2  Rol 
Abr.  558.  there  is  an  express  authority  against  such  a 
doctrine  ;  for  it  is  there  said,  "  that  the  defendant  conU 
**  not  justify  the  trespass  on  account  of  hunting  a  fox;" 
and  in  the  same  case,  as  reported  in  Brownl.  224.  Fc«- 
fi^r,  Justice,  held,  **  that  it  was  not  lawfal  to  break 
hedges  in  the  pursuit."     And  breaking  hedges  in  the 
present  case  constitutes  a  part  of  the  trespass,  which  is 
confessed  by  this  plea.      These  authorities  are  recog- 
nized in  Cora.  Dig.  title.  Pleader,  3  M.  ST.  where  it  is 
said,  the  defendant  cannot  justify  either  entering  or  d^- 
ging  for  a  fox. — Gihbsy  for  the  defendant,  was  stopped 
by  the  Court. — Lord  Man^field^  Chief  Justice.    By  aB 
-  the  cases  as  far  back  as  the  reign  of  Henry  8tb.  it  is 
settled  that  a  man  may  follow  a  fox  into  the  grounds  of 
another.     It  is  not  necessary  in  this  case  to  enter  into  the 
exceptions  which  have  been  made  to  that  gcnertl  rule, 
because  this  demurit^r  disputes  the  general  proposition.— 
Hllfesy  Justice,  said,  that  the  case  in  Popham,  162,  iras 
much  stronger  than  the  present. — Buttery  Justice.    The 
question  on  this  record  is,  whether  the  defendant  is  jas- 
fifie3  in  following  the  fox  at  all  over  another  man's 
founds.     The  demurrer  admits  that  which  is  arcned 
in  the  plea,  namely,  that  this  was  the  only  means  of 
killing  the  fox.     This  case  does  not  determhie  that  a 
person  may  unnecessarily  trample  down  another  man's 
hedges,  or  maliciously  ride  over  his  grounds :  if  he  does 
more  than  is  absolutely  necessary,  he  cannot  justifj  8; 
ftnd  such  circumstances  are  a  proper  subject  for  a  ntm 
assignment  .--Judgment  for  the  defendant. 
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Earl  of  Essex  v.  Capel.    Hertford  Summer  Assises,  A.  D  i80ff. 

1809. 
The  plaintiiF  declared  in  trespass  for  breaking  and  en*  Fox-huntm^y 
tering  certain  closes  of  the    plaintiff,  and  that  with ''^®°*"***^' 
bounds,  dogs,  and  horses,  he  hunted,  sported,  and  went 
in,  along  and  over  the  said  closes,  and  trod  down  and  de- 
stroyed the  grass  and  herbage  of  the  plaintiff.  The  defend. 
ant  pleaded  several  pleas.     1st.  The  j^eneral  issue,  ivhich 
he  afterwards  withdrew.  2d.  That  as  to  breaking  and  en- 
tering the  close,  called  Cashioburj  Park,  the  defendant, 
urith  divers  other  persons,  who,  as  well  as  the  defendant 
urere  qualified  to  keep  hounds,  h<ad  found  a  fox  in  a 
ceitain  place,  called  Bricket  Wood,  not  being  the  close 
of  the  plaintiff,  and  that  a  fox  being  a  noxious  animal, 
he  hunted  it  with  liis  dogs,  hounds,  and  horses,  and  that 
the  hunting  the  fox  with  dogs,  hounds,  and  horses  was 
the  onlj  way  of  killing  the  fox.     In  the  Sd  plea,  it  was 
stated,  that  such  pursuit  of  the  fox  with  dogs,  hounds^ 
and  borsesy  was  the  most  effectual  and  proper  way  of 
killing  the  fox.     To  these  pleas  the  plaintiff  replied, 
that  hunting  the  fox  was  not  the  only  or  the  roost  ef* 
fectaal  way  of  killing  and  destroying  it  f  and  further 
stated,  that  the  trespasses  were  committed  for  the  sport 
and  diversion  of  the  chase,  and  for  the  purpose  of  amuse- 
ment and  pleasure  only.     To  these  replications  the  de- 
fendant rejoined,  that  the  trespasses  were  not  committed 
for  diversion  and  amusement,  but  as  the  only  and  most 
effectual  and  proper  way  of  killing  and  destroying  the 
fox. — Shepherdj  Serjeant,  for  the  plaintiff,  contended 
that  the  only  question  was,  whether  it  was  the  defendant's 
object  to  rid  the  country  of  noxious  vermin,  or  whether 
he  hunted  for  the  sake  of  amusement.     If  it  was  merely 
for  amusement,  the  law  does  not  sanction  it.     Even  in 
the  enjoyment  of  a  man'.s  own  proj  er<3',  the  maxim  of 
law  is,  that  every  man  must  so  use  his  own,  as  not  to  in- 
jure his  neighbours  ;  if  that  is  the  law  with  respect  to 
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A.n.  iao<>.  (lie  enjoyment  of  property,  then,  unquestionably,  as  to 
the  enjoyment  of  an  amusement,  Ibe  principle  isdoublj 
ap[)1icable,  and  no  one  can  say,  tbat  under  the  pretence 
of  destroying  a  noxious  animal,  it  is  lawful  to  trespaa 
over  every  species  of  property  a  fox  may  go  through. 
1  should  extremely  doubt,  whether,  after  starting  a  fox 
OD  one  piece  of  land,  persons  have  a  right  to  follow  it  o& 
the  lands  of  anotlier,  even  if  they  do  it  for  tiie  destruction 
of  the  animal.  In  Fentham  v.  Gundry,  the  judgment 
of  the  court  proceeded  upon  the  plaintiffs  admittiif, 
that  the  way  taken  by  the  defendant  was  the  on/^oncto 
destroy  the  vermin,  and  therefore  the  action  coald  not 
be  supported. 

Lord  EUenborough  said,    "  The  defendant  state 
.  in  his  plea,  that  the  trespass  was  not  committed  for 
the   purpose  of  the  diversion   and  amusement  of  the 
chase  merely,  but  as  the  only  way  and  means  of  killing 
and    destroying  the  fox.     Now,  if  you  was  to  put 
it  upon  this  question,  Which  was  the  principal  rootirei 
Can  any  man  of  common  sense  hesitate  in  saying,  that 
the  principal  motive  and  inducement  was  not  the  kiUisg 
of  vermin,  but  the  enjoyment  of  the  sport  and  diversion 
of  the  chase  ?  and  we  cannot  make  a  new  law  io  suit  the 
pleasures   and  amusements  of  those  gentlemen,  who 
choose  to  hunt  for  their  diversion.     These  pleasures  are 
to  be  taken  only  when  there  is  the  consent  of  those  who 
are  likely  to  be  injured  by  them,  but  they  must  be  ne- 
cessarily subservient  to]  the  consent  of  others.    There 
may  be  such  a  public  nuisance  by  a  noxious  animal}  9$ 
XDAj  justify  the  running  him  to  bis  earth,  but  then  yoa 
cannot  justify  the  digging  for  him  afterwards,  that  has 
been  ascertained  and  settled  to  be  law ;  but  even  if  ^ 
animal  may  be  pursued  with  dogs,  it  does  not  follow 
tbat  fifty  or  sixty  people  have,  therefore,  a  right  to 
follow  the  dogs,  and  trespass  on  other  people's  lands. 
I  cannot  see  what  it  is  that  is  contended  for  by  the  de- 
fendant.    The  only  case  which  will  at  all  bear  him  oat, 


APPENDIX.  1S8S 

is  that  of  Fentbam  v.  Gundry ;  if  it  be  necessary,  t  A.D.  1809. 

should  be  glad  that  that  case  should  be  fully  considered. 

I  hare  looked  into  the  case  in  the  Year  Book,  12  Hen.  8. 

ph  9.    That  seems  to  be  nothing  more  than  the  case  of 

a  person  ivho  had  chaced  a  stag  from  the  forest,  into  his 

own  land,  where  he  killed  it,  and  on  an  action  of  tres* 

pass  being  brought  against  the  forester,  who  came  and 

took  the  stag,  he  justified,  that  he  had  made  fresh  suit 

after  the  stag,  and  it  was  held  that  he  might  state  that  he 

was  justified,  and  the  plaintiff  took  nothing  by  his  writ. 

This  is  the  case  upon  which  that  of  Fentham  y^  Gundry 

is  built,  hut  it  b  founded  only  on  an  obiter  dictum  of 

Justice  Brooke y  and  it  does  not  appear  to  me  to  be  much 

relied  on  ;  but  even  in  that  case,  it  is  emphatically  said 

by  the  judge,  that  a  man  may  not  hunt  for  his  pleasure  or 

his  profit,  but  only  for  the  good  of  the  common  weal, 

and  to  destroy  such  noxious  animals  as  are  injurious  to 

the  common  weal.     Therefore,  according  to  this  case, 

the  good  of  the  public  must  be  the  governing  motive. 

The  jury,  nnder  his  Lordship^s  direction,  found  a  yer« 

diet  for  the  plaintifi*. 


Since  printing  the  prior  part  of  the  Work,  the 
following  Case  has  been  pointed  out  {a). 

At  the  Stafford  Spring  Assizes,  1804,  in  an  action  for 
killing  game,  by  coursing,  the  defendant  not  being  qua- 
lified, William Sy  Serjeant,  for  the  plaintifi^,  insisted,  (and 
in  this  he  was  confirmed  by  Mr.  Justice  Lawrence^)  that 
though  a  qualified  person  may  take  his  servant  or  ser- 
vants  to  assist  him  to  kill  game,  he  cannot  qualify  them 
to  kill  it,  neither  will  his  presence  protect  an  unqualified 
person,  not  being  his  servant,  who  goes  for  the  purpose  of 
taking  the  amusement  of  coursing.  But  if  such  person 
take  an  active  part,  by  beating  across  the  fields  or  in  open 

(a)  S  Burn's  Justice,  Si  ed. 


^tmm 


l584r  APFENMX. 

Aj_J\^eo9.  landS)  and  join  in  th^  diTerston  in  the  same  manner  u  t 
qualified  person,  be  is  as  much  liaUe  to  tbe  penalties,  ss 
if  no  snch  qualified  person  were  present.  The  ieamed 
judge  observes,  that  the  contrary  was  the  usual  practice} 
but  that  practice  would  not  alter  the  law. 


FINIS. 
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Accessary, 

in  killing  deer,  punishment  of,  667,  8. 

who  is  so,  124,  991.  * 

in  stealing  fish,  punishment  of,  610. 

in  taking  rabbits,  614. 

ACCOMPUCE. 

person  convicting  his  accomplice  of  stealing  fish  pardoned,  611. 
person  discovering  buyer  and  seller  of  game  protected  himself,  478. 

ACCOUNT 

lies  against  bailiff  of  a  park*  780. 

of  a  fisher  J,  785. 

ACTION, 

on  the  case  lies  for  disturbance  of  decoy,  1005 — (see  tit.  **  Decojf,^) 

for  penalties— (see  tit.  "  Offence,**) 

for  trespasses — (see  tit. "  AemedieM/*) 

baron  and  feme  joining  in  action,  Year  Book,  43  £dw.  3.  8.  but  see  013. 

cannot  bfe  brought  where  there  has  been  a  prior  conviction  or  acquittal,  1137*- 

lies  against  several  for  one  penalty,  1313.  (sett  '*  Offeneei***) 

on  the  case  for  putting  baited  traps,  &c.  1337. 

AIDER  AND  ABETTOR— (see  tit.  "  Accestary.") 
who  is  so,  991. 

AMENDMENT. 

of  information  when  allowed,  1 103. 

of  a  conviction  before  a  return  to  the  sessions,  S05, 6* 

of  a  declaration  on  the  Game  Laws,  178,  9^  1103. 

ANCIENT  DEMESNE. 

fishery  is  not  so,  304, 711. 

ANIMALS— (see  tit.  «  Gamer) 

APPEAL. 

DO  appeal  lies  unless  expressly  given,  220. 

not  in  general  ^ven  by  Game  Laws,  220. 

to  quarter  sessions  under  22, 23  C.  2.  c.  25.  s.  9.  4A0. 

recognizance  in  case  of,  2^0,  1262,  3, 1258,  9. 

against  conviction  for  taking  deer,  653. 

against  conviction  for  killing  game  in  tlie  night,  637, 8. 

against  conviction  for  taking  moor  game  oat  of  season^  631. 

against  conviction  for  stealmg  dogs,  618« 
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APPEARANCE 

not  c^&ential  to  a  conviction,  1091,  7— (tee  tit. ''  Offenca,'') 

APPRFNTICFS— (•ociit.**  Inferior  TradwHen.'*) 

when  liuble  to  full  costs  for  hunting,  88  to  95,  464,  IIS^ 

APPDRTRNANT  AND  APPENDANT. 

free  barren  may  be  claimed  as  appurtenant  to  a  uMinor,  90y703,71&. 

fiiiherv  may  be  claimed  as  appuiteoaot  to  a  manor,  &c.  274,  297. 

IrHiK-lii^e  may  be  appcnduiu  to  a  manor,  708, 8. 

park  may  be  appemlaut  to  a  manor,  706. 

gniiii  ot'aii  huiiour  cum  pertineiitibtts  passes  a  forest,  709,  1060, 64.  K 

on  I'coffinent  of  a  manor  with  appurtenances  frc«  warren  does  not  pan,  75S, 

^,7«. 
ABTIFICF.R, 

not  qualified  by  ancient  statutes,  360. 

ASSAVLT. 

Hi  hen  committed  in  relation  to  game,  bow  punishable,  160, 1,  1051. 

A88ERT, 

not  to  be  made  without  licence,  353. 

AVOWRY, 

under  13  C.  9.  c.  10.  as  to  aiding  in  Iciiling  doer,  965. 
when  improper  under  deer  act,  948. 
for  seizing  ncis  damage  feasanr,  308,  317. 

BADGER, 

formerly  considered  Jawful  to  hunt  but  not  to  dig  for,  31,SS,  870,  5,  137G* 
bow  far  ancient  law  qualified,  1381. 

BARON  AND  FEME.  [but  see  43  Edw,  3. 8. 

husband  bei>€d  in  right  of  his  wife,  may  sue  alone  for  entering  chase,  919- 
feii.e  liable  under  stat.  de  malefacloribus  in  parcis,  Hob.  95,  9  Co.  73.  >• 
feme  liable  in  general  on  a  penal  statute,  174,  192. 

BEASTS  TERIL  NAITJR^— (sec  tit,  "  Game:') 

BILLINGSGATE— (f^ee  tit  "  Fiiherie$r) 

market  esttiblibhed  and  regulated,  465,  400,  658. 

BILL  OF  PEACE. 

when  obtainable  in  equity,  2S4,5,  1693. 

BKBOP, 

the  King  entitled  on  his  death  to  his  hounds,  849. 
how  far  qualified  to  kill  game,  71,  2. 

BLACK  ACT. 

ancient  provision  as  to  hunting  disguised,  377. 

enactment  in  the  Block  Act,5t4. 

considered  as  virtually  repealed  as  to  deer,  157,  i'200« 

considered  as  virtually  repealed  as  to  breaking  down  heads  ofpondi,318,9. 
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BLACK  GAME— (see  tit.  "  Qnalijication!:^  and  "  Unquanfied  Persons.'^ 
pcnaJty  for  killing  tbem  at  particular  times  of  tlis  }car,  98,  627. 
penalty  for  burning  iheir  cover,  110,1,  405,  6.51. 
mode  of  proceeding  for  these  penalties,  627  to  633. 
penalty  (or  taking  on  Sunday  or  (^hri<;tnias-day,  99,  638. 
penalty  for  taking  in  the  niuht,  99,  100,  6iJ4. 
preserved  in  New  Forest,  672. 
preserved  iu  Somersetshire  and  Devonshire,  695. 

BOND, 

not  to  sport  legal,  and  how  regarded  in  equity,  161^  233,  4,  1082. 
deer-stealing  acts  require  it,a09,  1082,  10r6,  7. 
undue  ase  of  it  restrained  in  equity,  1C81. 
pleadings  ou  for  plaintiff  held  bad^  948* 

BOUNDARIES, 

when  a  survey,  evidence  of  them,  989, 

not  to  be  tried  in  au  action  on  the  Game  Laws,  47« 

BURNING— (sec  tit.  «  Heath:") 

penalty  for  burning  hcacli,  &c.  110,  1^  465,  551. 

BUSTARD— (see  tit.  «  Black  Game:') 

BUYING  AND  SELLING— (see  tit.  "  Selling  and  Buying^) 

CARRIER, 

having  game  in  possession,  penalty  for,  104,  476,  7. 

CASE, 

action  of,  1337.— (See  tit.  **  Action.'") 

CATS— (sec  tit.  «  Dog*.") 

may  be  killed  in  warrens,  851. 

CERTinCATE, 

an  assessed  tax,  S35  to  $38,  677. 

no  one  to  kill  game  or  woodcocks,  &c.  without  it,  335  to  238, 679. 

in  Ireland,  679. 

who  may  demand  to  see  it,  and  penalty  for  refusal,  159,  335  to  338. 

no  offence  not  to  produce  certificate,  unless  defendant  also  refuse  to  give  \n 

name,  1329,  3, 
if  a  person  be  merely  assisting  another  a  certi6cate  is  not  necessary,  ISSt* 

CERTIORARI, 

always  lies  to  remove  conviction  by  justice,  unless  expressly  taken  awajyStl^ 

bond  or  security  to  be  given  before  granted,  S21.  [950* 

costts  on  removal  or  affirmance,  8-22,  1137. 

defendant  can  only  take  advantage  of  mistakes  apparent  cm  face  of  convictioi^ 

no  leinvestigation  of  merits,  222.  [fSS* 

execution  upon  affirmance  of  conviction,  222. 

proceedings  upon  it,  965. 

when  it  lies  to  remove  proceedings  of  forest  courts,  929, 9S2« 

on  conviction  for  taking  deer,  .658,  3,  5« 
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CERTIORARI--(confintte(0. 

for  taking  nme  in  the  Digbt  no  certiorari,  640. 

for  taking  black  game,  &c.  out  of  season  no  certiorari,  631,  S.  [478,  IM,  S. 
on  conviction  of  unqualified  persons,  surety  required  before  ceruorari  granted, 
when  necessary  to  make  it  endence,  and  when  prosecutor  not  entitled  lo  cose 

[on,  1S62,  y 

CHARTA  FORESTiE, 
statute  of,  351. 

CUASE, 

defined,  17. 

beasts  of,  what  are,  18. 

has  no  peculiar  laws  or  courts,  18. 

protection  of  deer  in,  667 — (see  tit.  **  Deer  J') 

ofienders  in  may  be  seixed  with  force,  359. 

how  entitled  to  it  at  cononnon  law,  706. 

trespass  for  hunting  in,  and  pleadings,  708,  9. 

ejectment  lies  for  it,  956. 

includes  a  warren,  956. 

how  to  be  claimed,  899. 

a  Fubject  may  have  a  chase,  and  why,  876,  7. 

origin  of  a  chase,  880. 

not  destroyed  by  unity  of  possession  in  the  crown,  706,  832. 

owner  of  trees  in  may  cut  them,  819. 

trespass  for  killing  game  in,  731,  713,  791,  945. 

not  necessary  in  declaration  to  shew  title  to,  714. 

proper  plea  not  guilty,  708, 9. 

difierenoe  between  it  and  a  forest,  13  Co.  83  b. 

CHIMINAGE, 

none  to  take  it  but  forester  in  fee,  356. 

CHRISTMAS-DAY, 

penalty  for  killing  game  on,  99,  638. 

CLERGYMAN, 

ancient  qualification  10/.  per  ann.  369. 

rector,  or  vicar,  must  have  150/.  a  year,  68  to  78. 

CLERK  OF  THE  PEACE, 

roust  give  copy  oi  conviction  for  killing  game  at  nigbt,  636. 

must  file  conviction  for  killing  black  game,  6tc.  out  of  ^nson,  6S0' 

^Qp^MITMENT 

for  penalty,  must  be  for  prescribed  time,  and  not  conditional,  1011,1019. 
aft^rimivisoDmentd^foidant  cannot  fa»  released  on  pajnoaentof  penaltyilOU* 

COMMONER--(see  tit.  *'  Rabbits.'') 

qannotAiU  rabbits,  or  destroy  burrows,  188  to  135,  917. 

may  support  action  for  surchargjing  common  with  rabbits,  138  to  135. 

need  not  state  his  title  in  such  actioe,  980. 

free  warren  cannot  be  granted  to  prejudice  of,  946,  909. 

cannot  sue  owner  of  adjacent  land  for  keeping  rabbita,  913. 

may  have  common  of  pasture  in  a  forest,  890. 

enclosures  may  be  made  in  forest  by,  1357, 

COMMON  OF  PISCARY— (sec  tit.  «  Fith^ry 
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COMPOUNDING. 

penalties  cannot  be  compoanded  withoat  leftve  of  court,  orJu4gj9y  180,  413 

[to  417. 
CONFESSION— rsee  tit.  «  EvidtnceD 

when  sufficient  in  an  actiun  fur  penalty,  198,  213,  104S,  3. 
when  sufiicie  \t  tu  convict  for  deer-stealing,  1075. 
cannot  be  carried  further  than  the  charge,  1070,  3* 

CONIES-<s€e  tit. "  RMitsr) 

CONSERVATOR, 

justices  of  the  peace  appointed  siich  of  6sheries,  258, 372* 
mayor  of  London  conservator  of  Thames,  S59,  372. 

CONSPIRACY, 

indictment  don't  lie  against  several  for  sporting,  137S. 

CONSTABLE 

maybeaich  for  game  and  engines  by  virtue  of  warranty  150^  456,  7* 
when  indictable  for  not  obeying  warrant,  983,  4« 
demand  of  copy  of  warrant,  3  Smith.  Rep.  6- 

CONTRA  FORMAM  STATUTF, 

when  necessary  in  a  declaration,  173,  989,  1805,  1830* 

not  necessary  in  an  information,  196,  lUOl. 

addition  of  it  not  injurious,  98^,  3. 

not  necessary  in  a  declaration  against  inferior  tradesmen,  981,  9,  3. 

when  not  necessary  on  statutes  as  to  trespasses  in  parks,  733. 

necessary  in  proceedings  on  stat.  de  malefacioribus  iopavcid,  7S1. 

CONTRA  PACEM 

not  necessary  in  a  conviction,  196,  1001. 

CONVICTION, 

I.  Under  Game  Acts^ 

when  it  may  afterwards  be  drawn  up  more  formally,  205. 

when  a  precise  form  must  be  pursued,  206. 

should  be  relumed  to  the  sessions,  206. 

strictness  and  accuracy  in  form  required,  and  why,  206  tO  209. 

form  in  Burn.  Just,  may  for  mosc  part  be  followed,  209* 

but  better  to  state  evidence  fully,  ilO. 

county  in  mai^in,  6cc»  210. 

date  of,  211 

past  tense  best,  211. 

statement  of  information,  211* 

statement  of  summons,  appearance,  or  default,  211« 

evidence,  212. 

how  must  appear  to  have  been  in  defendant's  presence,  212, 

what  evidence,  and  mode  of  stating  it,  212,  3. 

of  the  quahfication,  what  requisite,  quare,  8'Jl. 
defence,  214 
adjudication,  214. 

may  be  for  several  ofienoes,  215- 

must  find  the  offence,  VI 5. 

need  not  be  contra  paccm,  &c«  216. 
judgment  of  forfeiture,  2 16. 

for  what  costs,  &C.  21f • 
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CONVICTION— (foit/tmierf)* 
I.  Under  Game  Aettf 

must  he  ienled  and  ftigDed,  SIT* 
justice  to  gtre  defendant  a  copy  of  if,  636. 
clerk  of  peace  to  give  defendant  a  copj,  636. 
II*  FuherUi,     Relating  toJUherm. 

form  and  reqviiitet  of  oooriction,  32 1  to  334. 
owner  of  fistiery  must  be  complainant,  or  witness,  331  to  325. 
ni.  Miscellaneoui  deiisiom  relating  io, 

against  an  inferior  tradesmao,  need  not  shew  that  he  was  a  dissolute 

person p  sufficient  to  shew  that  he  sported,  1048,  9. 
"  then**  justice  implied,  1049. 

cannot  seiie  person  where  there  is  sufficient  effects,  1047. 
how  to  state  the  evidence,  1041.  ^ 

must  ^hcw  that  it  was  made  hy  a  justice  of  the  proper  county,  1099. 
conviction  must  state  that  witness  swore  to  %vant  of  qualifications  and 

the  conviction,  also  doubts  and  arguments,  1034,  5. 
may  be  for  deer  stealing,  on  part/s  absence,  if  he  refuse  to  appear^ 

1013,  1016,  7,  1037, 1091. 
time  of  stating  ofience  between,  &c.  987,  lOtO,  1001. 
must  negative  all  qualifications,  not  in  action,  1010. 
reason  why  construed  strictly  hy  Holt,  Ch.  J.  1001. 
need  not  conclude  contra  pacem,  and  form  not  material,  1001. 
ideo  consideratnm  est  quod  convictus  est  sufficieut,  lOO'i. 
conviction  of  three  for  deer^stealing  held  good,  reddendo  sitif^ula  tia- 
conviction,  how  far  it  must  state  the  evidence,  973, 4.       [i;uii^  97b*. 
quashed  for  not  saying  atsigned  to  keep  the  peace,  &:c.  947, 9^4, 9Ui. 
should  state  evidence,  out  may  follow  words  of  statute,  942,  3. 
should  say  "  then/*  and  why,  943. 
language  of  adjudicating  part,  943. 
need  not  insert  the  inferred  or  argumentative  qualification  of  defend- 

ant*snot  being  lord  of  a  manor,  1010,  1111,  1115. 
must  negative  all  the  qualifications,  1049,  1114,  1058. 
the  evidence  as  well  as  the  adjudication  must  negative  them,  1115,6. 
qusere  if  must  conclude  contra  form  of  su^ute,  1075. 
must  state  tliat  defendant  uud  a  gun,  1072. 
should  contiun  an  adjudication  complete,  1054. 
quashed  for  mistake  of  dates  as  to  summons,  and  givingevidence,  1051. 
on  22  and  23  Car.  2.  c.  25.  or  4  and  5  W.  &  M.  for  taking  fish,  must  staic 
that  the  taking  was  without  licence  of  the  owner  of  fishery,  wad 
not  in  defendant's  own  fishiry,  1132. 
in  order  to  give  it  in  evidence  if  magistrate  won*t  give  it  in  a  cop]f,  ruost 

move  the  court  for  certiorari,  1137. 
on  5  Geo.  3.  c.  14.  it  should  shew  that  it  is  on  complaint  of  the  ovnfr, 
and  that  he  did  not  consent  to  the  fishery.     If  owner  coaiplaiuai^t) 
not  necessary  to  allege  want  of  consent ;  but  quaere,   he  might  cob- 
sent,  and  afterwards  dissent,  1157. 
a  tight  hand  to  be  held  over  summary  convictions,  1 157. 
evidence  should  be  on  oath,  1 157. 

for  killing  game,  not  being  qualified,  must  negative  all  qualifications 
conviction  tor  stealing  fish,  1177.  [specifically*  1176. 

for  keeping  a  dog,  ca//6£f  a  greyhound,  to  destroy  game,  suliicicut,  \\1^ 
should  state  that  the  informer  re-stated  the  evidence  in  defcitdani's 
presence,  1215,7.  [l215i 

need  not  state  that  the  evidence  nogntived  every  qualification,  If  17, 
should  in  propriety  state  the  evidence^  but  a  general  statement  wouii 
ibrm  of  in  Burn  approved,  12£5«  [suffice,  and  why,  U(85. 
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CONVlCTlON'^continued.) 

m.  Mueeltaneouideeitioni  refatin^  to^coTtii fated.) 

no  reiisoa  why  Courts  should  iixciioe  af^ainst  conTictiony  Itff, 

the  reason  why  the  precedent  in  Rex  and  'Fhompton  held  safficient, 

what  a  sufficient  statement  nf  the  evidence,  1348,  9.        [1949, 1250. 

on  an  io  formation  for  using  a  dog,  and  also  n  gun  on  same  day,  a  con- 
viction of  5L  for  said  penalty  is  good,  1254,5. 

if  it  appear  that  the  evidence  was  f^iven  on  "SRine  day,  it  will  be  intended 
that  it  was  given  in  defendant's  presence,  1255,  6. 

and  this,  though  at  diflerent  place,  1968. 

it  is  the  duty  of  magistrates  to  state  the  whble  evidence,  1S56,  n.  b. 

a  conviction  must  state  an  adjudication  whether  a  punishment  be  filed 
by  statute  or  not,  1350. 

mode  of  appeals  from  and  consequence,  1258, 1S62. 

certiorari  and  recognizance,  1252. 

a  conviction  stating  deft/s  return  under  property  tax,  heM  good  evidnc 

a  good  form  in  stating  the  evidence  of  qualification,  1205*         [1254« 
approved  of  by  the  Court,  1267. 

a  conviction  may  be  for  several  penalties,  1270. 

no  reason  why  magistrates  should  be  entangled  in  greater  forms  or 
ceremonies  than  the  superior  courts,  1270. 

form  of  for  fishing  held  bad,  1^^73. 

form  of  for  sportmg  as  unqualified,  1278. 

need  not  shew  that  deft,  was  summoned  if  it  be  alleged  that  he  ap- 
peared, 12^8,  9. 

question  if  necessary  to  negative  qualifications  in  abjudicating  pMt 

information,  &c.  1 28 1 .  [of  conviction,  1279. 

form  of  in  Bum  approred,  1282. 

should  shew  that  party  was  not  then  qualified,  1283, 4,  5. 

reasons  why  convictions  must  state  every  thing,  1288. 

date  of  conviction  not  material  if  time  be  properly  stated,  and  hand 
and  seal  of  magistrate  may  be  stated  at  any  time,  1303,  4, 6. 

sufficient  to  state  thai  witness  was  examined  on  oath,  without  shewing 
that  magistrate  had  authority  to  administer  it,  1303. 

must  be  made  within  3  months,  and  if  not  it  is  bad,  though  time  ad* 
joumed  over  at  defendant's  request,  1317. 

form  of  conviction  ngst.  a  gamekeeper,  when  bearing  adjnid.  1817,  8. 

conviction  in  the  form  in  Burn's  Justice  will  suffice,  1343. 

but  magistrates  ought  to  state  the  particular  evidence  of  the  fiicts  on 
which  they  formed  their  judgmt.  &  not  merely  the  legal  effect, 
and  if  he  wilfully  mistate,he  is  liable  to  acnminal  information, 
1343. 
CORN, 

trespasses  in,  penalty  for,  31,  419. 

qu»re  if  not  altered  by  7  J.  1.  c.  11.  specifying  time  of  year,  431,  >• 

CORPORATION 

may  appoint  a  gamekeeper  to  kill  game,  and  how,  48,49, 1352,  3« 

COSTS. 

trespassers,  af^er  notice,  when  liable  to  full  costs,  30, 81. 

how  &r  affected  by  such  notice  in  general,  228  to  231. 

inferior  tradesmen  liable  to  full  costs,  31  (see  tic.  ^  Inferior  Trademen/^ 

recoverable  by  owner  of  free  warren,  231,  1 166. 

defendant  entitled  to  them,  if  prosecutor  does  not  proceed,  1103. 

on  deer-stealing  act  are  to  be  taxed  as  between  attorney  and  client,  1076,  7f 

double  costs  on  discontinuance  of  action  against  jastice,  1055, 6« 
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COSTS— (foiKmuei).  ,    .  ,  .      •  ««^  « 

recoverable,  ihotij^h  declaration  do  not  conclude  contra  formam  statuti,  081, 3. 

rccoTcrable,  besides  treble  damages,  for  hunting  in  a  park,  826. 
defendant  Qc<)uHt«d  tnan  action  for  shooting  wichoat  a  certificate,  not  cn- 
:  titled  to  treble  coats,  mr.  .      ,  -     *   / 

in  an  action  for  shooing  a  dojr,  judge  may  certify  to  as  to  depmc  plamnff  oi 

costs,  3  Term  Rep.  37. 
dtfobte  c*se*rccoverahlc  in  actions  for  penalties,  18*,  519,  3. 
when  prosecut.  not  entitled  to  costs  of  convict- removed  by  certioran,  1137. 
when  defendant's  plea  is  found  tor  him  which  goes  to  whole,  1301, 2. 

C0UNlT-(8ee  tit.  "  Venuen  . 

mode  of  proccedmg  nftamst  persons  residmg  m  different  county,  63». 
venue  in  indictment,  Black  Act  may  be  in  any  county^  541. 

CROSS-BOWS 

encouraged,  when,  934. 

CROWN-OFHCE, 

proceedings  in  for  penalties,  185  to  189— (see  tit.  "  Offence*.*) 

DAMAGES,  . 

treble,  recoverable  by  owner  of  unenclosed  warren,  28  &  23  Car.  ^,cJ^*  s-  *• 
when  not  necessary  to  prove  any,  945. 

DAMAGE  FEASANT. 

when  may  chase  deer,  714. 

DECLARATION--(«e«  tit,  •*  OffencUy"*  "  Pleadings,'* "  raheries:'} 
for  sporting  in  a  free  warren,  231. 
for  spoiling  in  private  grounds,  232. 

DECOY— (see  tit,  "  THW  FowL") 

action  lies  for  injuries  in  or  near  to,  when,  32,  3,  1005  to  1009,  13d6. 

DEER. 

I.  Property  in  and  protection  of  them  in  general. 
1.  at  Common  Law. 

fers  naturce  and  no  property  unless  reclaimed  or  rationc  lod,  112* 
not  punishable  to  take  them,  112. 

nny  one  might  take  them  when  out  of  privileged  place,  ll3. 
but  could  not  enter  a  park,  &c.  and  drive  out,  114, 5. 
grant  of  what  it  passes,  113,  4. 
occupier  of  land  may  chase  them  oil^  115. 
owner  of  dog  when  liable  for  his  killing  deer,  115. 
park  keeper  may  shoot  dog,   115. 
in  a  legal  park  so  to  the  heir,  116. 
•  .   in  other  srounds  may  be  distrained  for  rent,  116. 
when  tithe  of  is  pajrable,  117. 

2.  Ancient  statutes  relating  to,  and  decisions  on,  117  to  125. 

3.  Existing  statutes  and  decisions  thereon,  125  to  128. 

felon  V  to  take  deer  out  of  park  or  enclosed  ground,  126. 
penalty  of  50/.  out  of  any  other  ground,  126, 7. 
'  may  be  mitigated,  127. 
extends  to  what  deer,  127,  8. 
owner  of  the  deer  mtist  be  a  witness,  128. 
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!  )  EEK-^continued). 

II.  Miscellaneous  ficc'tsions  relatinff  to^  *  •        •        , 

when  a  parly  is  lialjle  for  his  dogs  killing  deer,  1X43.  • 
the  Black  Act,  as  to  stealinpf  deer,  is  virtually  repetilcd  by  the  10  Gco.S* 

c.  30.  which  gives  a  milder  punishment,  120i). 
cross  breeds  are  deer  within  the  act,  iU9S. 
in  an'indiettnent  for  coursing  deer,  &c.  the  owner  most  be  called  as  a 

witness  to  prove  ho  did  not  consent,  1360. 
in  an  indictment  on  3  W.  &  M.  c.  10.  for  steallog  deer  in  a  purlieu,  it 

is  not  necessary  to  aver  that  deer  are  asually  kept  there,  but  see 

1016,  1078. 
bond  not  to  steal  on  3  W.  &  M.  c.  10.  s.  6.  and  costs  as  between  attMX^ 

ncy  and  client,  1076,7.  ♦ 

may  lie  convicted  hy  his  own  admission  before  a  witocss,  who  after- 
wards proves  admission,  1076.  *  *" 
may  be  distrained  tor  rent  in  a  park  demised  as  land,  1061, 10GB. 
trespass  for  dnmnge  done  by  them  does  not  lie,  unless  they  were  tame, 
not  felony  at  common  law  to  take  them  unless  tame,  1063.        [lO(i3. 
a  property  in  them  at  common  law  only  ratione  loci,  1P63. 
where  kept  formerly,  1064. 
go  to  heir  and  not  executort  1065. 
general  observations  as  to  protection  in  note  2.  1065. 
defendants  not  appearing  does  not  prevent  conviction  oail^nt.  3  &  4 

Geo.  3.  c.  10.  1026, 1021,  1019. 
time  of  taking  how  to  be  stated  in  conviction,  1016, 987. 
each  party  liable  f  )r  30/.  penalty,  1014. 
tracing  deer-skin,  1009, 1010. 
conviction  for  unlawful  killing  saifictent,  1001. 
a  man  who  lends  another  a  dog,  &c.  to  kill,  is  liable  for  penalties,  991. 
conviction  bad,  because  not  st^ited  that  the  place  was  enclosed,  091. 
killing  deer  where  there  is  a  bona  fide  disputed  claim  not  penal ,989,97 4. 
if  keeper  of  a  wall  give  leave,  though  the  licence  imperfect,  yet  rio 

penalty  in  statute,  989. 
conviction  need  not  say  anitno  furendi,  or  shew  how  deer  killed^  989. 
conviction  held  good,  988. 
conviction  must  state  time  and  reason,  974. 
conviction  against  several  held  good,  967. 
indictment  for  hunting  deer  in  a  park  held  good,  966. 
deer  may  be  chaced  with  dogs  out  f>f  private  land,  provided  the  dogs 

be  called  back  at  entrance  of  forest,  924. 
observations  on  King's  preix>gative,  9f20. 
hunting  in  Kiug*s  forest  or  park  offence  and  indictable,  907,  8. 
may  be  pursued  from  a  forest  and  taken  in  priVaie  gronnds  by  forester 

or  owner,  8<8. 
indictment  for  killing  a  deer  proclaimed,  must  state  in  bounds  of 

forest,  804. 
before  the  statute  being  ferae  naturae,  anjr  man  might  take  them,  774. 
a  licence  to  kill  does  not  authorize  carrynig  away,^sce  ^Licenc€^^}7l5m 
trespass  lies  fur  bunting  in   park-— question  as  to  ccmchisiMi  contra 

formam  statuti,  738.  '  f??!. 

pleach  a  custom  to  enter  and  chase  and  hunt  back-  deer  into  a  forest, 
if  they  go  out  of  a  forest,  nnd  the  forester  pursuit  them,  aod  makf 

proclamation,  it  is  not  lawful  for  any  one  to  take  them,  735.  • 
but  in  general  if  they  escape  from  a  forest,  the  KtnjVlogal  proportjr 

is  gone,  732. 
iustification  under  a  presentment  against  plaintiff  fdr  taking  deer,  718* 
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nonui  to  IflMft  IHb  or  mtwhtr  for  killing  the  Kiog't  deer,  bat  sbtU 

pay  a  fine,  and  if  be  have  no  propcrtyj  be  imprisoBed  a  jear 

and  a  day,  aiid»  if  be  caonot  tbea  fiud  surcues,  sball  abjure  the 

realm,  355. 

arehbUhop,  bishop,  earl,  or  barony  coming  to  attend  the  King,  by  hs 

command,  or  retiyiiing,  may  kiU  one  deer,  355. 
ftalking  and  deer  hayes  prohibited,  380. 
fclony  to  enter  in  disguise  Kin^s  foreste,  chases,  or  parks^  with  ia* 

tent  to  kill  deer,  387. 
the  like  in  private  grounds,  388. 
three  montlis  impriitonment,  hunting  not  difguiscd,  411. 
penalty  for-buying  or  veiling  of,  S  Jac.  1.  c.  27.  6  Elis.  c  91. 423. 
three  months  impritonment,  and  treble  damages,  for  bunting  in  ac- 
tive in  parks  or  enclosed  ground,  3  Jac  1.  c  13.  497,  8. 
the  like  for  hunting  in  day-time  by  7  Jac.  1.  c.  13.  437,  8. 
instead  of  iireble  damages  Un  potta^i  penalty,  7  Jac.1.  c  13.  sect.  4. 438L 
persons  hunting,  Arc.  deer,  penalty  SOi.  and  imprisonmeiit,  13  Car. 

9.  c.  10.  444. 
pertOBS  hunting  deer  forfeit  90/.  and  persons  ktiliag  one  302.  and  im- 
prisonment in  case  of  non-payment,  3  W.  &  M.  c.  10.  s.  9.  455» 
constables  with  warrant  of  Justice  may  enter  house  and  search,  &c.  45ft. 
persons  owning  deer  in  enclosed  grounds  may  oppose  offender,  &C.457. 
ooAviction  for  deer-stealing  not  to  be  removed  by  certiorari  onJeas  re- 
cognizance, &c.  5  Geo.1.  c.  15.  50r. 
deer*stettler8  in  enclosed  grounds,  or  wilfully  killing  or  wouodingy  liaUe 

to  tr^ntpariatian^  5  Geo.  I.e.  28«  511. 
but  this  does  not  annul  tlie  other  proceedings^  511. 
killing  or  wounding  deer  persons  disguited  in  parks,  is  felony^  without 

benefit  of  clergy,  9  Geo.  I.e.  29.  515. 
but  this  virtually  repealed  by  16  Geo.  3.  c  S0.G41, 1900. 
killing  or  hunting  deer  in  unenclosed  grouiuls,  felony  withont  benefit 
of  cleigy  lor  second  offense,  10  Geo.  2.  c  39.  598;  but  see  re- 
pealp  supra,  641,  1200. 
persons  attacking  forester,  &c.  liable   to    transportation   7  yean^ 

lOGeo.  9.C.39.  S.9.  630. 
kiUiag,  wounding,  destroying,  or  siiooting  at,  &c.  in   grounds,  &c. 
whether  enclosed  or  not,  where  deer  are  usually  kept,  or  aiding 
&e.  iOL^T'^tempt  to  kill,  .&c.,  30/.  for  each  deer  taken,  keeper 
forfeits  dooble — second  offence  felony  and   transportatioD  for 
seven  years,  16  Geo.  3.  c.  30.  641. 
killing,  &c.  in  encloeed  grounds,  transportation  first  offence,  and  io 
unenclosed  ground,  50/.— penalty,  keeper  doablc~-secood  offence 
felony,  49  Geo.  3.  c.  107.  667. 
pecuniary  penalty  may  be  mitigated,  127. 

BEPUTATION  (see  tit.  <"  Gamekeeper ."*) 

most  be  entered  with  ciei^  of  peace,  139 1. 

DEVONSHIRE, 

Black  Game,  &c.  in,  when  to  be  killed,  08. 

DISCOVEREil, 

discharged  of  forfeiture  en  conviction  of  other  offenders,  651, 6 10,478. 

DISGUISE-<see  tit, «  Ji/orife  ^cCl^rfr.") 

UAtiug  in  forests  anciently  punishable,  877. 


DISSOLUTE  PERS0NS-(8ec  tit.  •*  Inferior  Tradesmen,'^  88,  9. 

who  such  within  Statute  4  and  6*  Wm.  3.  c.  95.  s.  10.  88;'9^  i^r  ll(i5. 

a  conviction  must  shew  they  were  not  qaaHfM^  tS,  4,  d,  109). 

huntsman  out  with  his  nuister^s  bounds  is  nMv  \y^i' 

'  ■      ■  *       .■  "^ 

DISTRESS— (see  titles  *•  ErffCtteicm,"  **  Ifomwe.") 

deer  may  be  distrained  for  rent,  116,  1063. 

may  take  ^.ood  8  of  partners,  1038.  "^-' 

cannot  distrain  rabbits  danngc  feasant,  887. 

DOGS, 

I.  Paints  in  Treatise, 

owner  of  park,  when  he  may  kill  them,  19, 115, 147«  ■ 

owner  of  a  free  warren,  when  he  may  kill  them,  91. 

lord  of  manor,  when  he  cannot  kiil  them,  9#. 

owner  of  private  grounds  cannot  kill  them,  96,  I60i 

owner  of  rabbit  warrens,  when  cannot  kiii  a  dog,  97* 

what  illegal  to  keep  or  use,  81,  9. 

park-keeper  may  take  or  kill,  when,  147,  647. 

duty  upon,  677. 

stealing  of,  616. 

who  qualified  to  keep  them,  619.--(See  title  ''  Qtial^catioTU.'^) 
IL  Miseeilaneous  points  in  AppendiSf 

a  person  is  not  liable  for  his  dog  killing  deer,  &c.  if  he  be  patsSng 
along  a  footpath,  and  endeavour  to  restrain  the  dog,  but  if  he  be 
himself  trespassing  in  a  prii'ate  endosore,  he  is  hable  at  ail  events^ 
and  in  trespass  not  case,  1143. 

the  mere  having  them  in  possession  not  sufficient^  there  must  be  evi- 
dence of  an  intent  to  use  unlawfully,  1163. 

trover  lies  for  one  found  and  detained  till  his  keep  be  paid,  1166. 

the  bare  keeping  a  greyhound,  or  other  enumerated  article  in  5  Ann. 
c.  14.  to  destroy,  is  an  offence — need  not  of  neoessity  to  be 
proved  by  an  usieg'for  that  purpose,  if  it  were,  ftc  incumbent  en 
defendant  to  prove  that  be  did  not  keep  for  an  illegal  purpose, 
118?. 

a  conviction  saying  **  a  dog  called  a  greyhound,'*  sufficiently  certain, 

keeping  a  hound  not  within  statute,  1 182.  [ll83. 

what  evidence  of  defendant's  knowledge  of  the  dog^s  propensity  to 
mischief,  I960.  [caught  and  injured,  1337. 

case  hesfor  put  liug  baited  traps  near  highway,  whereby  plaintiff's  dogp 

to  justify  killing  a  dog  it  must  be  shewn  that  he  was  in  the  act  of  killing 
the  property,  &c.  at  the  time,  and  that  the  killing  was  oecessary 
to  preserve  the  property,  1346. 

dogs  of  a  qualified  person  cannot  be  killed  pursuing  game,  1363. 

aliter  if  purMiing  rabbits  in  a  warren,  or  deer  in  a  park,  1364. 

should  be  secured  by  gamekeeper,  not  sKot,  but  quare,   1081. 

damages  for  shooting  of  may  be  large,  1082. 

hound  not  within  8  Geo.  1.  c.  19.  or  5  Ann.  c.  14.  **  other  engines"  only 
applies  to  inanimate  chattels,   1079,   1060. 

Statute  2y  Car.  9.  is  mure  general,  1074. 

keeping  other  people's  dogs  within  act,  and  why,  1073. 

what  dogs  are  presumed  illa^al  to  keep,  1069,  107 1,  9. 

a  lurcher  even  only  paESV  mfd,  107  i  • 

former  notions  ns  to  property  in,  1064. 

on  Statute  99  ai)d  23  Car.  9.  c.  95.  any  dog ;  but  under  5  Ann*  c.  14. 
only  greyhound,  setting* dog,  or  lurcher,  1060,  1041. 

a  park-keeper  may  kill'theffit  ehating  deer  in  a  park,  964. 
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IL  Mmetllamoui  pointt  in  Appendis'^eoniinued). 

must  be  called  back,  if  pursuing  deer  in  a  b^bway,  740, 1. 

bow  fur  the  law  recoKnixes  them,  038. 

justification  killing  tbcni  mu§t  shew  necessity,  938. 

aliter,  as  doir»  in  warren,  or  park,  938. 

sembic  ihat  a  person  cannot  seize  a  dog  damage  feasant,  899. 

may  kill  a  dtig  in  a  warren,  850, 1. 

the  law  recognizes  a  property  in  it,  842. 

stealing  of,  what  oifencc  at  common  law,  840.        -.  ,  •     -iw 

a  sufl&cicnt  property  to  support  trespass,  or  trorcr  for,  and  may  jostiiy 

assault  in  defence  of  a  do|;,  832,  3. 
trespass  lays  for  takinic  a  dog;,  804. 
may  chase  deer,  ^c-  off  common  with  little  dogs,  7 13. 
when  to  be  lawed,  and  how,  353.  -     ,  „-      u  *-*. 

penaliY  for  keeping  greyhound,  or  seUing  dog,  fur  kiUing  bares,  oc. 

nit  being  qualihed.  2  Jac.  1.  c,  27.  4«2,3.  l^SO. 

setting-dogs  of  unqualified  persons  to  be  sciaed,  7  Jac.  1.  c.  11.  s.9- 
penalty   in  unqualified   persons  using  greyhounds,  setting-dogs,  ana 

lurchers,  aiid  ihey  may  be  seized  by  lord  of  manor,  5  Ann.c.  14. 

S.4.  479.  .      ,  *j       :^ 

steahncj  dogs,  first  offence,  20/.--second,  and  subse<|ueni,  «.  or  na- 

prisonmcnt  on  nonpayment— mode  of  procccdmg  and  appeal, 

10  Geo.  3.  c.  18.  615,  ti. 
duties  on,  37  Geo.  3.  c.  124.  since  repealed,  660. 
ditto,  38  Geo.  3.  c.  80.  ditto,  660. 

ditto,  42  Geo  3.  c.  S7.  667. 
ditto,  in  Ireland,  47  Geo.  3.  c.  SI.  675. 
ditto,    ditto,        47  Geo.  3.  c  11.  676. 
present  tail  on,  48  Geo.  3.  c  55.  677. 

DOLE  OF  FOREST, 
what  it  is,  890. 

DUCKS— (sec  titles  "  Decoy,''  «  Wild  FowU') 

DUTY 

on  dogs,  677.— (Sf-e  title  "  Da/rO 

on  gauie  certificate— (see  title  **  Certificate,*') 

ECCLESIASTICAL  PERSONS, 

qualification  to  kill  game,  70  to  78. 

EGGS,  .^4 

penalty  for  Uking  eggs  of  game,  wild  fowl,  &c.  109, 385, 387, 388, 4W,«L 

EJECTMENT, 

question  whr^ther  it  lies  for  a  lodge,  chase,  or  warren,  956. 
whether  it  lies  for  a  fisliery,  851,   1221.— (See  title  "  Fishery  r) 

ELECTION, 

said  that  if  party  indict,  he  cannot  also  sue,  990, 

ENGINE— (see  title  •*  Snare.'') 

what  illegal  to  keep  or  use,  83,  4. 
penalty  tor  using  a  snare,  &c,  103. 
power  to  acarch  for  and  seize^  149  to  160.  .    ^ 


ENGINE— (ron^iaaci).  A^^ .,  •^,.     .    -     <• 

a  gun  is  not  prcsamed  ta,\m illogaUy  kept^  ].1Q9»  4|  UP^*  l^^^S*. '     --    ' 
only  applies  to  iuanimatc  chattels,  1079* 
what  presumed  such^nd  what  uot,  1073^  1292.' 

ENGROSSING— (see  «  Irurrossingr) 

indiciment  l^r^must  fpecity  number  of  fish^  &c.  1278. 

EQunr, 

when  Court  of  will  interfere  to  prevent  tretpasses^  224  to  227. 
when  will  grant  injunction,  1092,  3. 
.  -when  will  stay  indictment,  1089. 
when  will  relieve  aj^ainst  bond, &c.  against  sporting,  1079. 
wbeii  interfere  upon  question  of  claims,  rights  of  c^ranvoni  934. 

EQUITABLE  ESTATE^sce  title  "  QuaUJkationr) 

ESQUIRE— (sec  title  «  QuaUfic^tionr) 

who  are  suph,  and  who  not  in  general,  55)  6. 

whoso,  1204,  5,   1210,  1357. 

precedencies,  how  settled,  1206. 

what  son  of,  qualified,  1207,  llOO. 

observations  on,  1099. 

not  essential  to  qualification  of  lord  of  manor,  1101* 

esquire  himself  not  qualified  as  such,  1101. 

ESTRAY, 

a  swan  may  be,  but  not  other  animab  ferae  naturs,  837. 

EVICTION. 

plowing  warren  demised  no  suspension  of  rent,  84§. 

EVIDENCE— (see  titles  «  Offences^^  ''  Faherietr) 

on  an  indictment  for  deer  or  fish  stealii^  1360,  1154« 
in  an  action  for  penalties,  180  to  183. 
on  an  information  before  ajustice  of  the  peace,  198  to  204. 
when  a  verdict  in  a  former  cause  is  evidence,  1171. 
possessioa  prima  facie  evidence  of  qualification,  1199. 
ought  to  state  particular  evidence  in  conviction,  12^5. 
parishioners  are  witnesses,  when,  1248,  9. 

what  evidence  before  magistrate  sufficient  to  raise  presumption,  1249  to  1250. 
evidence  in  an  action  need  not  negative  qualification,  128^,  1290. 
aliter  in  a  conviction,  1288, 9. 

defendant's  own  confession  when  good,  1076,  1043,  2. 
informer  not  a  witness  under  Statute  5  Ann.  1074,  969. 

for  killing  fallow  deer,  1054,  1041. 
survey  as  to.  boundaries  of  manors,  when  evidence,  989. 
what  required  of  a  fishery,  ivnd  against  the  crown,  932. 

EXECUTION 

for  penalties  under  a  conviction,  218. 

where  conviction  affirmed  on  removal,  222. 

on  a  convicuon,  warrant  and  di»iress  must  be  issued  ty  same  justice,  933. 

when  executors  may  have  it,  and  how,  1000,   1002.  ^  . 

on  a  conviction  removed  by  fi.  fa.  or  ca.  sa.  976,  974> 

fijrmerly  conviction  sent  back  to  b©  enforced,  949. 


1398  t¥tsx. 

if  owner  of  park  die  before  execution^  the  exeeoton  faoir  to  luM 

[1000,  lOOL 
EKIINGUISHMENT, 

bow  a  warren  may  be  eztingaifthed,  701, 

warren,  or  chase,  coining  into  hands  of  crown,  don't  eitinguisb,  TOtf ,  846, 8tfl. 

manor  and  free  warren  not  extinguished  bj  beiug  in  the  same  person,  75S,  4. 

FELONY— (iee  titles  '*  Offmcei,"  "  Dwr,"  JiiAmei/*) 

not  so  at  common  law  to  steal  deer,  rabbits,  &Cf  unless  tame,  1069. 

when  it  is  to  steal  fish,  848. 

cannot  in  general  be  committed  of  animals  fers  natora,  840,  ISffiy  5- 

of  peacocks,  tame  animals,  &c.  &c,  8 IS,  3. 

indictment  for  stealing  a  pheasant  must  shew  that  it  was  dead,  tame,  or  coo- 
fined,  1170. 

stealing  fish,  indictm.  for  on  5  Geo.  3.  what  goodtr  whatbad  atcom.  law,  ll7f. 

stealing  oysters  was  only  a  misdemeanor  by  SI  Geo.  3.  c.  SI.  and  not  a  fe- 
lony, 1384,  3.  but  see  097* 

it  is  felony  to  steal  young  pigeons,  or  fish  in  a  pond  or  tmok,  bttt  not  old  pi- 
geons or  fish  in  a  river,  779. 

it  is  felony  to  conceal  a  hawk,  367, 8. 

hunting  disguised  formerly  a  felony,  877,  8,  387,  8. 

FENCES, 

-    defect  of,  qusBre  as  to  right  to  dnve  badt  dter,  T94. 

FENCE  MONTH. 

as  to  common  of  pasture  during  it,  05f ,  3,  4,  S» 

F£R£  NATURE— (see  titles  -  Gome,"  «  Propertyr) 
ielony  as  to,  and  trespass  with  or  by,  1063,  4. 
property  in  local,  1006,  7* 

FISHERIES— POINTS  IN  DIGEST. 

PVBUC  riS|IEai£8. 

Defined,  SdO. 
In  distant  seas. 

regnlated  by  treaty  or  custom,  240. 
In  the  four  British  ^as  and  navigable  nvers,  841. 

who  entitled  to  fish  there,  841  to  843. 

right  of  every  subject  to  fish  there,  843  to  845. 

may  be  vested  in  particular  individuals,  844, 6. 

but  his  right  is  subservient  to  the  navigation,  £45* 

tithe  of  &h  there  tnkeo,  843. 

right  to  take  fish-shells  on  sea-shore,  845. 
1.  Regulations  of  ^general  nature  relating  to 

1.  weirs  and  other  obstructions,  846  to  84^. 

8.  spawn  and  young  fish^  S49  to  838. 

3.  time  of  year  when  to  be  taken,  859. 

4.  mode  of*  taking  and  size  of  nets,  853. 

3.  importation  and  buying  and  selling  fish,  854  to  856. 
6.  persons  authorised  to  interfere, 
8.  Regulations  of  a  local  nature. 

1.  OTster  fisheries,  859,  9&0. 

8.  Thames  and  Med  way,  861. 

3.  Severn  and  other  rivers,  888  to  883. 
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118HEBIES— POINTS  IN  DlQT£ST^ermtinu€d>. 
prntrtn  FXsBEitrEs. 

I«  Places  in  which  a  private  fishery  may  be,  267. 
1.  In  sea  and  navigable  riven ^  967. 

statutes  relative  to  public  fisheries  afiect  thew,  478. 
an  exclusive  right  may  be  claimed  by  prescription^  1908 

to  273. 
pleadings  relating  to  the  right  of  fishery,  tT9  to  f75. 
evidence  therein,  t75. 
costs  in,  375. 
Sodly,  In  rivers  not  navigable,  S70  to  278. 

owners  of  soil  ex  utraque  parte  presumed  to  be  ownert 

to  middle  of  river,  276,  7« 
pleadings  relating  to,  277. 

how  far  8t4ti.  relative  to  public  fisheries  aflfect  these,  278. 
npts  of  owner  of  fishery  caonot  be  seized,  878. 
3rdly,  In  ponds  and  other  waters,  278,  9* 

ponds,  any  one  may  leii;ally  make,  S7& 
interest  of  parties  in  them,  278. 
stealing  fish  from  them  how  far  indictable,  278|  9« 
tl.  Different  interests  in  fisheries  in  such  places. 

general  observations  on  differences  in  opinion,  280, 1. 
1.  Interest  of  owner  of  soil,  28 1. 
nature  of  that  interest,  281. 
pleadings  in  actions  by,  282. 
Sndly,  several  fishery, 
defined,  283. 
nature  of  it,  283,  4. 

disputed  point  as  to  beinc  owner  of  soil,  284|  5, 6, 7. 
miscellaneous  cases  relating  to,  287. 
fur  what  injury  to,  an  action  lies,  202. 
pleading^  in  actions  relating  to,  292  to  299. 
Srdly,  r  ree  fishery, 
defined,  299. 

distincuishabV  from  common  of  fishery,  800s. 
.  remedies  for  trespasses  in  it,  800. 
pleading  relating  to  it,  303. 
4thly,  Common  of  fishery, 
defined,  303. 

distinguishable  from  free  fishery,  304. 
pleadmgs  relating  to  it  and  costs,  304  to  307. 
Points  as  to  fisheries  in  general,  304  to  307. 
Punishments  and  penalties  for  iojunes  to  fisheries. 
I.  At  common  law, 
at  com.  law  notindictab.  to  take  fish  except  outof  ponds,&c*308. 
at  com.  law.  could  not  seize  netSy  only  distrain,  308, 309  to  819* 
n.  By  statutes,  313  to  325. 

1.  Ancient  statutes,  313  to  316. 

offender  to  make  laise compensation,  318. 
punishment  for  breaxing  heads  oi  ponds^'314. 
punishment  for  fishing,  315. 

2.  By  more  modem  statutes,  316  to  325. 

power  to  seize  nets,  316^  318. 
power  to  search  for  nets  and  fish,  317. 
.^  punishment  fur  breaking  head  of  pond,  &c.  818,  9. 

fdony  to  steal  fish  out  of  ponds,  Uc,  near  dweUiog-hooae, 
319. 
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FISHERIES— POINTS  IS  Dl01£iyr ^(conimwd). 

pCDKlty  of  jive  pounds  tor  tsikinp  out  of  i^-ateRcot  a4- 

joiiKiDK  dweliiag-houte.  ^19^  ^fo* 
indictment  for  this  offciice,  how  to  be  fraoicd,  320. 
right  offishery  euinot  be  tried  on  such  pros>ectttions,321. 
couvtctn.  for  penalty^  form  Ik  requisites  of  it,  S21  to  355. 

FISHERI£S-«Miicci.la:7eoos  points  iv  ArvsMMx. 

iFe&pass  lies  in  a  free  tiahcry,  and  breaking  down  a  weir,  707- 

assise  lies,  707. 

another's  free  fishery  a  good  plea,  707,  8. 

the  statute  which  gives  remedy  to  party  within  a  year  for  fishing  is,  780. 

fish-ponds  don't  destrov  common  law  remedy,  704. 

quaere  if  a  plea  of  free  fishery  good  to  trespass  io  a  several  fishery,  779. 

contended  that  a  person  can't  have  several  fishery  in  another's  land,  7tsO. 

question  whetlier  a  free  lishery  is  the  same  as  a  several  fi:»hery,  780. 

felony  to  steal  fish  troui  a  pond  but  not  from  a  river,  773. 

libenim  tonementum  a  good  plea  in  trespass  to  a  <ievcral  fishery,  77 1, 3,  743. 

quxrc  distinction  between  a  several  and  a  free  fishery,  77 1,  2. 

plea  to  trespass  in  a  several  fishery  of  conunoii  of  fishery  appendant  is  go«i, 

769. 
to  trespass  in  a  free  fishery,  plea  that  A.  is  lord  of  soil,  and  demisted  fishcrr 

to  defendant,  is  prima  facie  good,  and  plainti£f  new  assigned  thai  tbc 

defendant  alter  the  end  of  his  term  fished,  725. 
a  fishery  may  bo  extended  under  a  statute  staple,  723. 
no  occasion  for  plaintiff  to  shew  title  in  a  dcciarution  to  a  fishery,  and  defend- 
ant must  shew  his  title,  71(),  7S0.  [7^. 
bad  plea  to  say  that  plaintiff  hath  not  from  time  immemorial  had  fishery,  &c 
a  good  ploa  to  trespass  to  a  free  fishery  to  say  that  by  order  of  die  owaer 

of  the  soil  defendant  fished,  718, 9. 
a  fishery  cannot  be  ancient  demesne,  711. 
in  rivers  and  ports,  and  what  paaaes  by  grant  of  water,  868.  • 
xnonstraverunt  lies  for  one,  868. 
what  real  actions  lie  for  one,  868. 
a  piscary  is  a  freeliold  in  itself^  860. 
tlie  king  may  grant  in  a  public  river,  &c  862. 
in  inland  river  how  property,  862. 
quere  whether  ejectment  hes,  861- 
attachment  issued  for  entering  same,  823. 

a  person  having  common  of  fishery  cannot  cut  the  grass  grown  on  the  bank, 
libefum  tenementum  a  good  plea,  803.  [811. 

trespass  lies  for  fishing  in  a  several  fishery,  789. 
action  for  trespass  u\  fish-ponds  by  an  individual  after  a  year,  at  comuioa 

law,  704. 
trespass  lies  in  a  free  fishery  withoot  shewing  whose  soil  the  place  is,  and 

hberum  tenementum  seems  a  good  plea^  707,  8. . 
fishing  cannot  be  ancient  demesne,  711. 
fish-pond  may  be  made  on  a  common,  1119. 
fishing  with  an  angle  not  poaching,  1084. 
fish-ponds  may  be  erected  without  licence,  1006. 
qosre  if  indictment  lies  for,  100-1,  6. 

tithe  of  in  rivers  &nd  sea  not  due  except  by  custom,  037, 926. 
engrosing  fish,  how  far  criminal,  886. 
go  to  the  heir,  843. 
stealinj^  them,  when  a  felony,  843. 
conviction  for  taking  fish  most  negative  consent  of  owner^  1132- 
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FISHERIES— MiscELt A wrous  boiitts  iw  App£kdix — (continue^, 

'  WVxXQr  bailiff  of  river  Thames  cannot  take  the  nets  of  a  persoa  fishing  in  bis 

own  fishery  there^  wiibout  previous  conviction,  contrary  to  1  £liz.  c.l7. 

1140. 
indictment  for  stealinjc  gold  and  silver  fish  in  a  pond  on  Statute  5  Geo.  S. 

c  14.goc»d,  1177. 
tIioui;h  bad  at  Conimou  Law,  id. 

the  King  entitled  to  whales  and  sturgeons,  except  privileged  places,  363. 
in  rivers  preserved,  S7V,  3,  4. 
use  of  private  ponds  rented — fishing  by  night  in,  and  breaking  heads  of 

poudii,  felony,  S86, 7. 
£dhing  111  dajf  time,  three  months  confinement,  and  to  find  sureties,  410. 
not  to  be  bought  of  foreigners  to  he  sold  here,  S89. 
spawn  of  fish  preserved — and  salmon  and  trout  only  to  be  taken  in  season, 

4r03,  4. 
what  to  be  length  of  fish  and  size  of  meshes  of  nets,  404. 
when  Court  of  Equity  will  grant  an  injunction  to  stay  fishing,  1093,3,  1089. 
cannot  pf escribe  to  fish  in  sea  and  land  uets,  in  navie^able  river,  or  in  private 

ground,  it  being  of  common  right,  1085,  1088. 
trespass  not  case  for  bieaking  down  banks  of  river,  &c.  1047. 
grant  of  in  public  river  bad,  and  may  be  destroyed  by  quo  warranto,  100^.^ 
all  subjects  have  a  right,  but  one  by  prescription  may  have  an  exclusive 

right,  1004. 
in  a  river  belongs  half  to  owner  on  each  side,  9(K)« 
a  man  uiay  have  a  tree  fishery  in  his  own  soil,  978,9. 
ought  to  say  suos  piscesor  ibidem,  978. 
trespass  lies  fur  fishing  in  a  free  fishery,  975.  978. 

several  fishery  owner  of  soil,  and  libcrum  teuementum,  a  good  plea,  975. 
a  ffee  fishery  is  when  the  right  of  fishing  is  granted  to  the  grantee,  and 

such  a  grantee  hath  a  properly  in  the  fish,  and  may  bring  a  possessory 

action  for  them  without  making  any  title,  975, 6. 
common  of  fishery  resembles  common,  976. 
Co.  Lit.  122.  denied  and  supported  and  observed  npon,  976. 
judgment  that  trespass  to  free  fishery  would  not  lie,  967. 
lord  of  soil  of  private  river  prima  facie  owner  of  fishery,  alitor  in  case  of 

public  river,  951. 
Billingsgate  market  immemorial,  and  any  one  may  buy  or  sell  there,  974. 
public  river  where  sea  flows,  prima  facie,  the  public  have  right  to  fish,  but 

tliere  may  be  an  exclusive  right  in  a  subject,  951. 
but  which  he  must  prove,  950. 

trespass  lies  for  merely  fishing,  though  no  fish  be  taken,  945. 
because  of  infraction  of  a  right,  79 1. 

quaere  free  warrens,  710. 
in  a  plea  of  fishery,  must  shew  of  what  sort  and  to  what  it  appertains,  932. 
what  is  evidence  of  title  to  a  fishery  against  a  subject  or  the  crown,   lately 

held  that  a  grant  may  be  presumed  against  crown,  11  £astk*939. 
what  property  in  fish,  931. 
owner  of  several  fishery  may  seize  and  detain  nets  and  oars  as  damage   fea* 

sant,  but  caimot  cut  them,  924, 5. 
illegal  to  fasten  nets  in  the  Thames,  865. 
prescription  for  a  several  fishery,  and  liberty  to  land  nets  in  loess  in  quo, 

820. 
in  rivers  not  navigable  the  proprietors  of  the  land  have  the  rights  of  fishery 

on  their  respective  sides,  and  it  generally  extends  ad  filem  medium 

aqui8;  1147. 
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in  navigable  riven,  the  proprietors  of  the  iand  oo  each  tide  have  not  the 
fistiery  io  common ;  it  is  fnima  facie  not  in  them  but  in  the  public  But  by 
ptescriptioo  a  subject  may  have  an  exclusite  right,  1147. 
tbe  crown  may  grant  a  several  fishery  in  a  navigable  riTcr  or  arm  of  the  sci| 

1148. 
a  prescription  implies  a  grant,  114& 

to  convict  for  fikln^g  in  private  property,  being  enclosed  ground,  but  not  a 
paddock,  &c  ;  it  must  appear  that  the  fishing  was  without  coasentot 
ownei^see  ''  ConvUtion,'*  13<K).)  1154. 
properties  of  a  several  and  free  fishery  and  common  of  6sbery,  diacuised, 

1159,  &c. 
grant  by  owner  of  a  soil  to  another  of  a  fishery,  reserving  an  oystery,  and 
liberty  to  grantor  to  take  fish  for  his  own  iable^  constitutes  a  seveiil 
fishery,  1588. 
Lord  Coke's  doctrine  doubted  by  Lord  Manefield,  1 1<V8. 
quare  as  to  what  constitutes  a  several  fishery,  and  whether  it  may  exist  with- 
out property  in  the  soil^  1170. 
renti:ig  of,  what  gains  a  settlement,  1918  to  1S31. 
demise  of  a  fishery  oasses  prima  facia  the  soil,  1990. 
title  of  lessor  of  a  fishery  not  material  in  a  case  of  settlement,  19M* 
an  ejectment  lies  for  one,  199  li 
tithe  of  fi&h  payable  when,  199d. 
may  prescribe  for  a  several  fishery  in  an  arm  of  the  sea, 
pleadings  in  this  case,  1933  to  1343. 
c^nstruction  on  Statutes  96  Geo.  3.  ^  98th  Geo.  9.  as  to  Southern  whale 

fishery,  1950. 
the  Black  Act,  9  Geo.  1.  c.  99.  as  to  cutting  down  head  of  a  pond,  &c.  is 

virtually  repealed  by  5  Geo.  3.  c  14.  and  only  a  misdemeaoor,  1973. 
qaare  as  to  remedy  under  5  Elis.  see  1973. 
under  Black  Act  the  cutting  must  have  been  malicious  to  lose  the  fish,  not  to 

catch  them,  197^. 
form  of  convirtioD  for  fishing  in  n  river  without  leave  of  the  owner  of  the 
fishery  held  bad,  for  not  shewing  With  precision  in  what  county  tlie  fishing 
took  place ;  and  other  points,  vis.  that  it  should  appear  that  the  inlbr- 
mation  was  by  the  owner,  1S73,  1360. 
every  body  has  a  right  to  take  fish  on  shore  between  high  and  kxw  water 

—but  tliere  may  be  a  prescriptive  right  against  it,  1993. 
bad  to  prescribe  for  a  common  fisnery  to  all  the  world,  1302. 
declaration,  in  case  for  injury  to  a  several,  free,  and  common,  of  fisfaerr, 

1395,6. 
an  alteration  of  an  ancient  weir  to  the  prejudice  of  a  fishety  actiooablc, 

a  nuisance  by  Alagna  Charta,  1395,6. 
twenty  years  no  bar  (o  public  right  to,  1399. 
trespass  of  a  frree  fishery,  1170. 
a  pmon  fishing  in  a  private  fishery  under  a  boaa  fide  prelfeftco  of  claim  is  not 

within  act  5Geo.  3.  c.  14.,  1170,1. 
a  prescriptive  right  to  several  fishery  in  a  navigable  river  may  pass  as  appar- 

tenant  to  a  manor,  1349. 
what  evidence  of  such  ri^ht,  1347. 
a  right  to  a  fishery  is  divisible,  aud  may  be  lost  as  to  part  and  preserved  as  In 

part,  1350. 
fishery  in  a  public  river,  1350. 

prescription  must  be  confined  to  places  according  to  the  evidence,  1350. 
no  action  lies   for  an  injury  to  a  fi&hery  in   a  public  river  by  mooriog  or 
navigating  a  sliip,  unless  done  wantomy,  1356. 
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FISHERIES-STATUTES. 

usual  to  declare  in  trespass  to  a  free  fishery,  136 1,  134f . 

costs  upon  pleading,  1S61,  S. 

fish,  fry,  and  spawn  preserved,  3  Jac.  1.  c.  It.  495,  6. 

using  any  net  or  angle,  or  taking  any  fish  without  leave  of  owner,  liahle  to  pay 

treble  damages,  as  directed  by  a  justice  of  the  peace,  and  105.  to  th^ 

poor,  Ui  Car.  S.  c.  25.  s.  7.  449. 
nets  may  be  cut,  id.  sect.  8.  450. 
fish  in  the  Severn  preseived,  30  Car.  9.  c  9.  451. 
persons  not  giving  a  good  account  how  they  became  possessed  of  it  forfeic 

penalty,  4  &  5  W.  and  M.  c.  23.  s.  3.  460. 
none  but  owners  of  fisheries  and  makers  of  nets  to  have  them,  and  they  nay 

seise  nets,  fishermen  excepted,  4  and  5  W.  &:  M.  c.  23.  s.  5.  462. 
fish,  sale  of  in  Bitlingsgate  market,  10  and  11  W.  &  M.  3.  c.  24.  465. 
fish  in  rivers  in  counties  of  Southampton  and  Wilts  preserved,  4  Ann.  c«  21. 

470. 
fish  in  Thames  preserved,  9  Ann.  c.  26.  485. 

further  provision,  30  Geo.  2.  c.  21.  553. 
fish  in  sea  and  rivers  in  general  preserved,  1  Geo- 1.  c.  18.  493. 
fish  iu  a  pond,  persons  disguised  taking  of,  felony  without  clergy,  9  Geo.  1 . 

c.  22.  515. 
fish  ponds,   breaking  down  heads  of,  felony  without  benefit  of  clergy,  9 

Geo.  1.  c.  22.515. 
sea  fish  and  foreign  fishery  regulated,  9  Geo.  2.  c.  33.  593. 
Westminster  act  for  fishing,  22  Geo.  2.  c.  49. 532. 

29  Geo.  2.  c.  39.  552. 
32  Geo.  2.  c.  27.  574. 
fish  in  river  RibUe,  23  Geo.  f .  c.  26.  514. 
transportation  for  7  years  for  taking  fish  in  parks,  &c.  fenced  in  or  encUted, 

or  garden,  &c.  or  buying  such  fish  knowingly,  5  Geo.  3.  c.  14.  610. 
penalty  of  five  pounds  for  taking  fish  in  private  property^  not  being  in  park 

or  garden,  recoverable  before  a  magistrate  or  by  action  of  debt,  5  Geo* 

3.C.  14.S.3.  612,3. 
proviso  ttot  to  ziffect  persons  having  a  probable  claim  to  fishery,  id.  613. 
Tweed  fishery  oreserved,  11  Geo.  3.  c.  27.  619. 
white  herring  nshery  preserved,  11  Geo*  3.  c.  38.  619. 
Greenland  and  whale  fishery  preserved,  11  Geo.  3.  c.  38.  619. 
fishery  on  coast  of  Isle  of  Man  preserved,  12  Geo.  3.  c.  58.  620. 
cod  fish,  &c.  may  be  imported,  13  Geo.  3.  c.  72.  633. 
Tweed  fishery  is  further  regulated,  15  Geo.  3.  c.  46.641. 
Severn,  fishery  in  river  of,  further  regulated,  18  Geo.  3.  c.  33.  658. 
Billingsgate  regulated,  36  Geo.  3.  c.  118.  658. 
Southampton  fishery  further  regulated,  37  Geo.  3.  c.  95.  660. 
Tweed  fishery,  37  Geo.  3.  c  48.  660. 

bounties  for  importation  of  to  London,  &c.  41  Geo.  3.  c.  99.  666, 
Westminster  Act,  42  Geo.  3.  c.  19.  667. 

Westminster  and  London  fish  markets  regulated,  42  Geo.  3«  c.88.  671. 
salmon  in  Devonshire,  43  Geo.  3.  c.  61.  673. 
Cumberland,  &c.  44  Geo.  3.  c.  45.  674. 
London  fish  and  bounties,  45  Geo.  3*  c.  64.  674. 
Carmarthen  salmon  preserved,  45  Geo.  3.  c.  33.  674. 
Milford  oyster  fishery  regulated,  46  Geo.  3.  c.  19.  675. 
Tweed,  fishery  in,  protected,  47  Geo  3.  c.  29. 676. 

FISHMONGER, 

having  game  in  possession,  deemed  exposing  to  sale,  550, 
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FOREST—Ciee  titles  "  Furlku!*  ^  laruter;*  ^'Dter^ ) 
I.  Paints  in  di^nt. 
defined,  16. 
number  of,  15. 

power  of  the  King  to  make  them,  15. 
may  be  in  hands  of  a  subject,  15. 
beasts  of,  what,  16* 
common  in  it,  16,  1357* 
purlieu  of,  16. 

keeper  of  may  seize  offender,  145. 
power  of  forester  to  follow  deer,  148. 
II.  JilitceUancous  eatct  in  Appendix, 

sun'eyor^gcneral  of  appointed,  43  Geo.  3.  c  31.  672. 

re{;ulated,  46  Geo.  3.  c.  113.  .674. 
'  grant  of  the  honour  of  Pickering  with  appurtens.  passes  ihe  foreft,  709. 

whether  owners  of  woods  in  a  forest  or  chase  in  hands  of  s  suljea 
may  fell  them  or  make  rabbit  burrows,  &c.  853, 3. 

a  forest  may  be  in  hands  of  a  subject,  853,3. 

patentee  of  the  herbage  may  enclose  and  support  trespass,  B^'^,  1357. 

can't  build  there,  may  cut  trees,  819,  818. 

grant  by  the  king  of  a  forest  includes  all  game,  816,7* 

grant  of  an  honour  with  the  appurtenances  passed  a  forest,  816. 

the  statute  de  mal  in  parcis  don*t  extend  to  n  foreu,  804. 

held  that  though  a  person  having;  land  adjoining  a  forest  be'bonndto 
repair,  yet  if  he  omit  and  deer  escape  oo  bis  land,  the  forests 
cannot  follow  them,  791  to  797. 

forester,  when  a  juryman,  770. 

presentment  of  foresters  at  swainmote  not  traversable  wlieo,71& 

a  subject  may  have  a  forest  but  not  a  justice  seat,  hut  he  may  baret 
swainmote-court,  94. 

in  hands  of  a  subject  pays  tithes,  934. 

what  constitutes  a  forest,  896. 

why  cannot  prescribe  for  some  things  in  a  forest,  987. 

there  may  be  a  park  within  a  forest  by  prescription,  898. 

forester  may  enter  adjoining  lands  to  chase  out  deer,  898. 

no  subject  can  have  a  forest  but  only  a  chase,  and  reason  why  so,Sti- 
blitsee881,  3. 

not  translerab.  only  a  chase  by  the  king  to  a  subject,  879.  but  see  881,3. 

Lancaster  and  Durham  have  a  forest,  879. 

may  pass  as  appurtenant  to  a  manor,  709. 

how  to  plead  the  king's  seisin  of,  999. 

authority  of  chief  justice  in  eyre,  971. 

what  is  a  forest  and  what  not,  953. 

what  is  a  forest  is  a  question  of  fact,  953. 

a  forest  may  be  made  by  a  charter  at  any  time,  C53. 

may  have  common  in  a  forest  and  herein  offence  month,  953,4, 1S57' 

general  observations  as  to  forest  law,  953,  &c. 

tliree  sort  of  forests,  934. 

common  in  destroyed,  954, 1357. 

history  of,  935. 

cannot  be  afforested  again,  17  Car.  1.  c.  16, 936. 

proceedings  in  hjpresentmt,  not  to  be  removed  till  after  convictn.  (w*. 

removeable  by  certiorari  and  mittimus,  939. 

parts  of  forest  may  be  enclosed,  as  the  forest  rights  xaay  still  exi^ 
over  the  enclosed  ground;  1357* 


INDEX.  1405 

FORESTER. 

liow  and  when  to  Tnake^tht^  mng:^},  aDd  how  many  to  lie  appointed,  354. 

shall  iiot  take  toll  or  chiminage  unless  he  pay  to  the  king,  and  then  how 

much,  356. 
may  use  force  in  seizing  offenders,  359.    ■ 

guitiy  of  malicious  killioo;,  of  trespasses,  liable  to  be  indicted^  SCO. 
foresters  to  present  offences  committed  in  forest^  361. 
foresters  prohibited  from  extortion,  366. 
killing  deer  without  leave  forfeits  50/.  5  Geo.  2.  c.  15.  510. 

FORFEITURES— (see  title  "  Offence^) 

FOX— <sce  titles  «  Fox  hunting''  and  "  Badger.'') 
justification  pursain;;  it  or  a  wolf,  924. 
justifiable  when  to  hunt,  not  to  dig  for  badger,  871. 
considered  justifrablc,  805  ;  but  sec  1381. 

FOX-HUNTING. 

how  far  legal,  31,  9. 

formerly  considered  legal,  1376  to  1380, 924, 871,  5^  806. 

questionable  now  v^hec her  legal  in  any  case,  1381. 

FRANCHISE  OR  ROYALTY. 

do6ned,  and  different  sorts  with  relation  to  game,  14  to  23. 

how  created  and  claimed,  22.  , 

twenty  years  enjoyment,  effect  of,  83. 

how  destroyed  or  extinguished,  92, 3. 

FREE  CHASE  -(see  title  «  Chaser) 

FREE  FISHERIES— (see  title  '*  FUheries,  Points  in  Digest.'*) 

FREE  WARRENS. 

I.  Faints  in  Digest. 

power  of  the  king  to  grant  them,  5,  946. 
property  in  game  there,  7,  8,  21, 985. 
du fined,  19,  756. 

how  claimed,  20, 748,  750,  753,  704, 703,  504,  883. 
title  to,  22. 

how  it  may  be  resenred,  755. 

may  exist  in  one*s  own  or  over  another's  land,  and  why,  20,  714, 748, 
750,  753,  814,  1007.  1167. 
'    reservation  of  liberty  to  kill  game  distinguishable  from  it,  20. 
owner  of  may  kill  a  dog  infesting  it,  21,  147. 
owner  of  may  support  trespass  against  owner  of  soil,  21, 814. 
fullcosts  in  an  action  for  hunting  in,  21, 1166, 7. 
action  lies  though  no  game  be  taken,  21, 2, 945,  710, 791. 
owner  of  qualined  to  kill  game,  41, 424, 434. 
owner  of  may  appoint  game-keeper,  45,  6. 
warrener  may  seize  offenders  in,  145. 

II,  MiscellaneofiS  cases  in  Appendix, 

declaration  good  without  shewing  title,  750, 754,  747. 

may  say  his  hares,  730, 1, 841. 
liberum  tenementum  in  the  land  no  plea,  quaere,  766,  7,  8,  730,  726, 
750. 747,  735,  6,  829, 830,  803, 788,  7 17. 
'  if  the  king  grant  to  A.  and  his  heirs,  A.  may  assign,  but  the  warren 

will  only  pass  by  express  words,  725, 814,  756 
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ttmpmB  tics  for  cntcniig  it,  ana  wbt ,  f79y  #75. 

by  a  fooffment  of  a  manor  with  the'apporti.  warren  dot*  not  pas%T51 

maj  be  in  a  ibrcBty  955. 

pica  of  1(9  985. 

prescription  to  bavc  it  in  a  tnm  warm  in  a  maaor,  &c.  gO>^  #^* 

declaration  in,  form  of,  913. 

laid  never  to  have  baeo  a  flower  of  the  crown,  01t« 

cannot  be  granted  except  in  case  of  grantee,  919« 

do  not  extend  over  after-purcliaaed  land,  01<« 

grant  of  it  by  the  king  pleaded,  910. 

oimer  of  it  may  put  rabbits  on  a  common,  to  what  eUcnt,  909,  llt4 

does  not  pass  as  an  apportcoant  without  expints  words  of  pant*  710. 

how  forfeited  by  misuses,  710. 

need  not  appoint  a  warrener,  710. 

cannot  prcKribe  to  hunt  in  a  free  warren,  855. 

when  not  extinguished  by  coming  into  hands  of  crowo.  Ml. 

how  to  describe  property  in  game  there,  641,  730, 1. 

rent  reserved  out  of,  is  not  apportionabie,  816. 

lease  of  lands  does  not  pass  cne  warren,  and  owner  of  free  warren  maj 
support  trespass  against  lessee,  814. 

jointenancy  whether  a  good  plea,  803. 

greater  damages  to  be  recovered  than  in  eonunon  trespastet,  803. 

not  demisable  without  deed,  770. 

must  be  claimed  by  grant  from  the  king,  or  by  preacription  the  King 
may  still  grant  it,  769. 

how  usually  sranted  formerly,  1098. 

royalty  includes  free  warren,  1006. 

is  a  liberty  to  hunt,  &c.  975. 

included  m  a  chase,  when,  956, 7. 

the  Kin|;  cannot  grant  it  over  another's  soil,  and  it  can  only  be  by  pre- 
scription, 946. 

FURZE, 

not  to  be  burnt  on  heaths,  &c.  465. 

penalty  fiS  Oeo.  2.  c.  12.  550. 

OAM£-<see  title  <'  Propertyr) 

defined,  and  what  animals  are  or  not  such,  1. 

every  one  bound  to  know  what  is  such,  ltS5. 
property  therein  in  general,  3. 

property  of  the  King,  2. 

private  persons,  3. 

property  acquired  by  taking  it,  6. 

qualified,  by  reclaiming  or  confining  it,  6. 

qualified  propter  impotentiam,  7. 

qualified  propter  pnvilegium,  7. 

whilst  on  party's  own  ground,  8. 
pZscesin  which  particularly  privileged,  14  to  S3* 
qualification  to  kill  it,  34  to  79. 
unqualified  persons  out  with  one  who  is^  73,  4. 
penalties  on  unqualified  persons,  75  to  96. 
.    time  when  to  be  taken,  96  to  108. 
mode  of  takineit,  102. 

boying  and  selling  it,  and  having  it  in  possession,  lOS,  388. 
eggs  of,  preserved,  109. 
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GAM  E-^continued). 

cover  of  destroying,  110. 

searching  for  aud  seizing,  145  to  164 — 4!)9* 

GAME  CERTIHCATE— (see  title  «  Certificate:') 

GAMEKEEPER— (««e  tide  "  Qualifieationt,''  •*  Lcfrd  of  Manor.'') 
who  may  appoint  one,  1174,  5. 

lord  or  lady  of  a  manor,  or  other  royalty,  43.- 
owner  of  free  warren  may,  45,  6,  1006. 
lord  of  a  hundred  or  wapentake  cannot^  45. 
what  manor  sufficient,  45,  35, 6. 
what  title  tu  it  necessary,  46,  7,  1243, 5. 
trustee  of  a  manor,  47. 

lord  of  manor  need  not  be  an  esquire,  47, 1101. 
corporation  may  appoint,  48,  1352  to  1356. 
only  the  lord  himself  can  appoint,  48, 1247. 
who  may  be  appointed  gamekeeper.  [l  150, 1,  9. 

any  unqualified  person  may,  though  not  a  menial  servant,  44,  5, 48,  9, 
one  may  now  be  appointed  to  kill  for  bis  own  pleasure,  49,  50.  i 

how  many. 

several  may  be  appointed  to  preserve,  44, 153. 
only  one  for  each  manor  to  kill  game,  44,  1331,  1151. 
Deputation, 

form  of  it,  50,  45,  1173. 
must  be  registered  with  clerk  of  peace,  44. 
certificate  of,  45,  935  to  838, 1318,  1320. 
power,  duty,  and  liability  of. 

may  kill  game  within  manor,  50, 45, 483. 

Uable  to  penalties  if  he  sport  out  of  manor,  50,  45,  1153* 

may  keep  dogs  out  of  manor,  1152,  3.  [1153,3. 

but  his  dogs  or  gun  cannot  be  seized  by  a  justice  or  otherwise,  50, 1, 

menial  gamekeeper  poaished  for  selling  or  disposing  of  game,  49. 

may  if  disobedient  be  discharged  without  notice,  51,  note  y. 

power  to  search  house  for,  and  seize  engines  only  under  warrant,  149, 

must  not  break  outer  door  to  search,  153,  3.  [157,  445, 6. 

may  0|}pose  and  resist  offenders  in  night  time,  154,  461. 

may  seize  guns  and  dogs  of  unqualified  persons,  154,  479,  480. 

but  neither  a  justice  or  a  gamekeeper  can  seize  guns,  iic,  of  another 

gamekeeper,  154,  5,  1153. 
when  advisable  to  obtain  a  warrant,  156. 
cannot  seize  a  eun,  unless  used  unlawfully  at  the  time,  156, 1104. 
cannot  shoot  a  dog,  unless  used  at  the  time,  156,  1363. 
may  take  or  kill,  but  advised  only  to  take  dog,  156,  1081. 
cannot  seize  the  unqualified  person  without  warrant,  156. 
in  pleading  should  shew  how  appointed,  and  that  defendant  was  unqualified, 

[972,  8. 
GAME  LAWS. 

general  view  of  Common  Law,  6. 

general  view  of  the  Statute  Law,  9  to  13. 

policy  of  the  law,  9  to  13. 

construed  strictly,  1153.  paws,  1170,  1. 

a  person  having  a  bona  fide  claim,  not  subject  to  penalty  of  game  or  fisli* 

a  bona  fide  claim  to  a  manor  not  triable  in  an  action  on  Game  Laws,  1344, 1347. 

GRANT, 

may  be  of  liberty  to  hunt,  802. 

[3Y] 
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gheenhugh. 

greenhugby  or  hunting  in  forest,  punishable,  36f  • 

GROUSE— (see  title  "  Black  Gam,''  «  Heath  Cocks,'*  and  "  Moor  G«n«/') 
preservation  of,  by  prohibition  of  burning  heath,  Arc.  465. 
not  to  be  taken  between  1st  Dec.  and  S5th  July,  604,683. 

GUN*Km«"  Engine.'') 

not  illegal  to  keep  it  unless  it  be  illegally  used,  88, 4,  1104.  ^ 

cannot  be  seized  without  warrant,  unless  unlawfully  used  at  time^l  104^107$, 9. 

why  not  named  in  the  act,  83,  4,  1071. 

what  to  be  used  and  by  who,  S91,  3,  3,  977,  973,  971. 

justices  and  lurds  of  manor  may  seize,  1055,  6. 

gamekeeper  may  seize  it,  i^hen,  151,  445,  6,  479* 

constable  may  search  for,  and  penalty,  461. 

what  a  sufficient  chai>ce  of  a  gun  being  kept  to  destroy  game,  1167. 

persons  seizing  when  sued  entitled  to  treble  costs,  1817,8. 

notice  of  action  against  justice  for  seizing  it  necessary,  1231t 

what  sufficient  evidence  of  an  unlawful  using  of  it,  1S47. 

HABEAS  CORPUS. 

return  after  coaviction  need  not  be  so  precise  as  before,  1030. 

HARES 

may  he  killed  at  any  time  of  year,  96. 

penalty  for  tracing  in  snow,  96,  7,  383. 

penalty  for  killing  in  the  night,  99,  100. 

penalty  for  snaring  of,  103,  448, 9. 

any  qualified  person  may  shoot  them,  692. 

penalty  for  buying  or  selling  of  and  having  in  possession,  103  to   109,  1(^ 

none  not  qualified  are  to  kill,  42 i.  [lt48. 

HAWKS, 

a  lost  one  how  to  be  proclaimed,  366, 7. 

'  if  concealed  after  proclamation,  offender  guilty  of  felony,  366, 7. 

preserved,  379. 
in  use  in  year  1576,  417. 

hawking  or  hunting  in  standing  corn,  penalty  405.,  418, 9. 
eggs  of,  387,  388,  411. 
property  in,  929,  930. 
trespass  differs  from  trover,  920,  K 

HEATH, 

penalty  for  burning  of,  110,  111. 

HEATH  COCK— (see  titles  «  Black  Game,''  '*  Grouu,**  «  Moor  Gamer) 
none  to  kill  not  qualified,  421. 
preserved^  465,  480. 
when  not  to  have  in  possession,  96  to  101. 

HEIR— (see  title  «  Executor r) 

when  entitled  to  deer  in  a  park,  840.«--(See  title  ^*  DeerJ*) 

when  entitled  to  fish  in  a  pond,  279,  843.— <Sec  title  **  Fuk€rk$J^ 

HERONS, 

destruction  of  prohibited,  381. 

Eon  c>  o  t  quaUfied  may  kill  them^  421. 
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mOOLER 

bariiw^  poswMion  of  ^ame,  and  not  proviiiG^  that  he  has  it  under  a  qualified 
person,  forfeits  5'.  to  poor,  and  half  to  informer,  d  Ann.  c.  14.  4r6. 

HILL  GAME— (see  titles  "  Biack  Game;'  '•  Moor  Game,") 

HOUND 

not  a  dog  within  5  Ann.  c.  14.  and  8  Geo.  1.  c.  19.  82,  1079. 

HUNTrNG— (see  titles  «  Trespass,''  "  Foxet,"*  "  Badgers,"*  &«.) 
in  dist^uise,  how  punished,  377. 

question  how  farnn  unqualified  person  can  assist  one  who  is,  73,  4,  1162, 1383. 
penalties  on  unquaUtied  persons  and  others  for  it,  88  to  95. 

HUNTINGDON, 

forebt  of,  817* 

HUNTSMAN 

out  with  his  ninster*s  hounds,  though  without  his  fti aster,  is  not  a  dissolole 
person,  but  liable  to  action  of  trespass,  91^,  1164. 

IMPRISONMENT— (see  title  «  Offences'') 

how  and  when  a  party  may  be  imprisoned  for  non-payment  of  penalties,  1335> 

when  cannot  be  if  there  he  sufficient  distress,  1039. 

trespass  lies  against  magistrate  in  that  case,  1017. 

a  party  may  be  detained  by  parol  authority,  till  a  formal  commitment  be 

[made  our,  1337. 
INDICTMENT— (see  titles  "  Deer;'  "  Offences.'') 

don*t  lie  for  stealing  animals  ferie  naturae,  unless  reclaimed,  4,  164  to  169, 

for  stealmj?  fish,  form  of;  378,308,  9.— (See  title  *♦  FUkeriesr)  [808,  9. 

quaere  if  it  lies  for  fishini^,  1089. 

don*t  lie  for  killing  hnres,  or  having  nets,  £cc.  1017,  1077. 

for  a  riot  relating  to  fishery,  99Q. 

fbi  not  scouring  a  river  lies,  991. 

for  ingrossing  must  be  certain,  988. 

bad  at  common  law  against  several  for  fishing,  947. 

against  constable  for  disobedience  of  warrant,  934,  933. 

for  stealing  a  pheasant,  must  shew  that  it  was  dead,  tame,  or  confined,  1176. 

for  stealing  fish,  what  good  on  6  Geo.  3.  c.  14.  and  what  bad  at  common  law, 

for  ingrossing  fish,  what  indictment  tflod,  1478.  [  1 177. 

["  Quali/icationsr) 
INFERIOR   TRADESMEN— (see  mWs"  Trademten;'  **  Dissolute  Fenovs,*'  and 

Sutute  4  &  5  Wm.  &  M.  c  93.  s.  10.  subjects  them  to  full  costs  for  sporting, 

who  is  an  inferior  tradesman  within  this  act,  89  to  95.  [88,  9« 

a  qualified  person  is  not,  93. 

a  huntsman  oat  with  his  matter's  bounds  is  not,  94^  6. 

INFORMATION— (see  title  «  Offences,**) 

1.  before  Skjustke  of  peace,  189  to  «2«.— (See  title  "  OfftneesJ*) 

conviction  should  lie  founded  on,  940. 

but  need  not  be  on  oath  unless  required,  940. 

what  It  should  contain,  and  negative,  940. 
«.  in  Crown  Office^  and  proceedings  thereon,  185  to  139.— (See  tic  **  OffencesJ^ 

defendant  entitled  to  cosu  if  prosecutor  don't  proceed,  1108.. 

may  be  amended  in  name  of  parish,  1103. 

when  granted  by  K.  9*  fix*  assault  in  raJataon  !•  gpiD«>  tOkU 

[SY«J 
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INFORMATION— <ron/mteeiO. 

9.  information  in  nature  of  a  quo  varrantOf  when  don^t  lie,  169,  170. 

don*t  li«  for  erecting  a  warren,  Sd. 

won^t  lie  for  a  penalty  where  there  has  been  an  action,  11S7. 
criminal,  lies  against  a  magistrate  for  improper  conduct,  1I62,S,  134S. 
information  for  a  penalty  under  game  laws,  need  not  be  qui  tam,  1254^. 
information  against  a  magistrate  will  not  be  granted  ii  he  acted  boot 
information  ma^  include  several  penalties,  1868,  9.  [fide,  1S55, 6. 
parish  material  m,  when  part  of  penalty  given  to  poor  of  pan&b,  127  J,  S. 

INFORM£R*(see  title  «  Evidence.") 

his  conduct  regulated  by  18  Eliz.  c.  5.  418. 

person  guilty  inforroiiiji  of  others  is  indemnified,  800,478. 

entitled  to  whole  penalty  in  action,  605,  6. 

not  a  witness  in  information  for  penalties  under  5  Ann.  c.  14.  10 14^  10r4. 

not  a  witness  for  killing  fallow  deer,  1054,  1041. 

not  a  witness  in  genercd,  199,  942. 

INGROSSING— (see  tide  <<  Erfgrossiugr) 

indictment  for  a  great  number  bad,  988. 

INJUNCTION,  [1095. 

when  a  court  of  equity  will  grant  an  injunction  to  stay  trespasses,  8^4  to  227, 
in  case  of  a  fishery  and  the  parties  are  numerous,  1089,  1099. 
to  prevent  an  individual  from  prosecuting  indictment,  1091. 
to  stay  proceedings  on  a  bond  not  to  poach,  1079. 

INN-KEEPER 

having  possession  of  game,  unless  under  qualified  person,  or  bojing  or  sdi- 

[ing,  forfeits  5/.,  477. 
INVOLUNTARY  TRESPASS-<scc  lilies  «  Tresjxm,"  «  Notice^ 

what  not,  1143. 

JOINDER  IN  ACTION^(see  titles"  Act  ion;'  "  OffencesJ') 
trespass  lies  of  entry  into  two  parks,  79tt. 
whnt  a  good  plea  in  abatement  in  respect  of  misjoinder,  778* 
lies  against  several  for  penalties  when,  1313. 

JOINTENANTS. 

one  may  sue  the  other,  unless  he  plead  in  abatement,  967. 
quaere  when  a  good  plea,  803. 
qualification  of,  59. 

JU811CES  OF  PEACP^-Ksce  titles  «  Offence;' «  SummMu;'  «  OmrneHon;* «  JKr- 

cannot  seize  gun  or  dogs  of  a  gamekeeper,  50,  1,  115S* 

power  to  grant  warrant  to  search  houses  for  engines,  &c.  149,  150. 

power  himself  to  seize  nets,  &c*  150,  151. 

power  to  destroy  nets,  &c.  used  for  taking  wild  fowl  improperly,  150,  1. 

justice  may  seize,  but  cannot  enter  house,  151. 

entitled  to  month's  notice  of  action,  152,  3. 

one  near  the  spot  should  be  applied  to,  but  this  not  strictly  Qecessary,l061,9#5. 

may  seize  gun  without  prior  conviction,  1055,  6. 

liable  to  an  action  of  trespass  for  seizing  person  for  a  penalty  wfa^o  be  liad 

sufficient  distress  1047. 
•ommitinent  by,  1019. 
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JUSTICES  OF  PEACE— (c<m/j'ntt€<0. 

have  no  jorisdictioDy  unlets  in  cnses  of  breach  of  the  peace  where  penal tj 
given  and  no  express  jurisdiction^  but  renaedy  is  by  indtctment  aS 
oyer  and  terminer^  973. 

their  power  to  erant  warrants  without  prior  presentment  considered^  973. 

how  their  jurisdiction  should  be  shewn  geDeraUy,  940,  &c. 

aaroe  justice  who  convicts  should  issue  distress  warrant,  933. 

may  examine  into  offence  of  taking  partridge,  &c.  on  23  Eliz.  c.  10.  891. 

empowered  to  interfere,  369. 

entitled  to  a  notice  of  action  for  seizing  a  gun,  though  he  acted  as  game- 
keeper, 1331. 

must  convict  witliin  three  months,  1317. 

ought  to  state  evidence  in  conviction,  1343. 

if  he  wilfully  mistates  he  is  liable  to  a  criminal  information,  1343. 

may  alter  form  of  con  viction  before  returned  to  sessions,  (see  title  ^'Qmviction,^ 

KING-;(s€e  titles  "  Game,**  **  Property,"  &c.) 
his  property  in  game,  S, 

his  power  to  make  forests,  chases,  and  free  warrens  in  general,  4>  5. 
his  property  in  fish,  243,  4,  5. 
can  grant  a  fishery  in  a  public  river,  244. 

surveyor  general  of  his  forests  appointed  by  43  Geo.  S.  c  81*  679. 

regulated  by  46  Geo.  3.  c.  142.  675. 
not  necessary  to  shew  quo  jura  seised  of  a  forest,  999. 
said  to  be  master  of  all  game,  975. 

cannot  grant  free  warren  in  another's  soil  but  by  prescription,  946. 
cannot  grant  free  warren  to  prejudice  of  commoner,  946. 
arbitrary  observations  in  favour  of  his  power,  920. 
no  peculiar  privilege  in  game,  903,  905. 
entitled  to  a  bishop's  kennel  of  hounds,  849. 
the  king  entitled  to  swans  and  all  animals,  the  property  whereof  is  not  known, 

and  of  whales  and  sturgeons,  835. 
no  property  in  deer  when  out  of  forest,  802,  73^. 
may  still  grant  a  free  warren,  769. 
aicfof  the  King,  when  it  must  be  prayed,  731,  2. 

KING'S  EVIDENCE. 

person  assisting  in  stealing  fish  admissible  as  such,  5  Geo.  3.  c  14*  s.  2* 

LANDLORD  AND  TENANT. 

of  bonds  and  covenants  not  to  sport,  &c.  SO,  161  to  163. 

tenant  may  reasonably  be  restrained  by  bondy  &c«  1082,  S« 

undue  use  of  such  a  covenant  restrained  in  equity,  1084* 

unless  game  be  excepted,  the  possessory  right  vests  in  lessee,  811. 

an  exception  of  a  pond  impliedly  includes  birds  and  fish  in  it,  811,  812. 

if  these  be  excepted  there  is  an  imphed  right  to  enter  and  take  them,  81 1, 812* 

LANDRAILS 

are  not  game,  85. 

LARCENY-(see  title  "  TeUmy!*) 

LEASE— (see  tide  «<  QuaUficatum;'  **  Landlord  mnd  Tenant.'') 

LEET, 

juriKdiclion  of,  as  to  nets  and  fish,  400. 
Jftmdictioii  as  to  pigeon  houses,  900. 
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LEVARI  FACIAS— (see «  £rtffttf ion.'') 

may  be  had  by  an  executor  on  a  conTiction,  ftiid  ho«r,  1000,  1Q0S< 

LIBERUM  TENEMENTUM 

seems  a  t^ood  plea  in  trespass  to  a  fr«e  fishery,  707,  8. 

a  good  plea  to  tre&pass  for  entering  a  several  fishery,  ^ii^re,  495, 976,  T43. 

when  a  good  plea  in  a  fishery  and  warren— (see  tic  *'FJafcefy"&  Iw  wrrCT. ; 

LICENCE. 

when  a  licence  to  hunt  cannot  be  extended  to  others,  775. 

licence  of  a  parkkceper  to  kill,  &c.  not  good,  766,  7. 

a  verbal  licence  to  hunt  in  a  frte  warren  is  sufficient,  741. 

replication  to  plea  of,  736. 

whc  II  it  need  not  be  negatived  in  a  conviction,  999. 

a  licence  lo  one  when  he  may  brin|£  bis  servant*  with  kim,  805,  WO. 

lirence  t«  one  when  it  extends  to  another  to  hunt,  799,  797,  795. 

whether  lu  be  by  deed,  need  not,  793,  4,  788. 

LIFE  rSTATE— (see  title  «  Qualifications^) 

LIMITATION— (^sec  titles  «*  Time,''  "  Offencet'^ 

action  to  he  broueht  before  end  ot  second  term,  €6  Geo.  9.  c.  i.  648,  fi. 
action  to  be  brought  within  six  months,  H  Geo.  3.  c.  19.  s.  6.  606. 
information  and  conviction  when  within  three  months,  I9S. 

LINCOLN. 

killing  rabbits  near  sea,  616. 

LONDON— (see  "  Billingsgate,''  *'  Fahery.'^ 

mayor  of,  conservator  of  Thames,  379,  3. 

juiisdiction  of,  as  to  nets,  406. 

(wringing  fi&h  to,  and  selling  them,  677,  371. 

LORD  OF  MANOR—fsee  title  "  MawTr) 

liable  to  action  for  sporting  ovei  lands  of  others,  0,  €3,  44,  95. 

may  appoiat  game- keepers  to  take  and  seize  gun<»,  dogs,  tec.  24,  43,  4. 

to  kill  ^ime,  95,  43,  4. 
may  authorise  officers  and  soldieis  to  sport  over  wastes,  85. 
owner  of  a  reputed  manor  sufficient,  96,  6,  1943  to  1947. 
cannot  legally  kill  the  dog  of  a  qualified  person,  96. 
is  qualified  as  such  to  killframe  m  bis  manor,  49,  3. 
what  manor  sufficient,  xS,  0,  46. 
what  title  to  it  tiecessary,  46,  7. 
need  i<ot  be  an  esquire,  47,  1910,  1. 

corporation  may  appoint  gamekeeper,  48.  [150, 15L 

may  seize  and  keep  ^ame  dogs  und  engines  in  poisefsicm  af  uivqMdi^^^P*'*^' 
may  oppose  and  resist  offenders  iu  night  time,  164. 
cannot  kill  dog  unless  illegally  used,  166. 
cannot  seize  offender  in  day-tnne  without  warrant,  156* 
entitled  to  notice  of  action  when,  1931. 

LORDSHIP, 

what  owner  of  may  appoint  a  gamekeeper,  1178,  4. 
lord  of  manor  may,  1179,  6[c. 

LURCHER, 

presumed  to  be  kept  for  kilUog  game,  btt  eootrarj  maj  U  tlMnM^A  ^^^ 
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Mainour, 

wbat  B  ttkiog  io,  979. 

MALEFACTORIBUS  IN  PARCIS,  359--(8ee  title  "  Parh:*) 

MALLARD, 

UQti9  not  qualified  may  kilt  with  guB,  431. 

Manor— (sec  tlile  *<  Lh^  of  Uan^n 

was  not  particularly  priviieged  at  Common  Law  as  to  game,  23. 
statutes  relating  to,  ^4. 
reputed  manor  when  sufficient,  25,  6. 

colourable  title  to,  cannot  be  tried  in  action  on  Game  Law,  46, 7. 
boundaries  when  disputed  cannot  be  tried  in  pen»l  action,  51,  iS45» 
lord  of  it  qualified  to  kill  game,  2  Jac.  1.  c.  27.  434,  42,  3. 

but  only  on  his  man-Jr,  424,  5^  42,  S« 
the  like  by  7.  Jac.  1.  c.  11.  s.  7.  43 *. 
lords  and  ladies  of  manors  may  seize  dogs  and  nets  of  unqualified  p6nr)ns,  A 

Ana.  c.  14.  479. 
question  discussed  whether  lord  of,  necessarify  qualified  without  reference  to 

bis  oet  income,  1098,  1101. 

may  appoint  a  gamekeeper,  1101,  2. 

may  kill  game  on  his  manor,  1101,2.  [llOl. 

but  liable  if  he  kills  game  out,  if  he  has  not  sufficient  tstatevlQBJt, 
question  whether  he  mu»t  be  an  esquire,  47,  1810, 1, 1099. 

he  need  not  be,  id. 
lord  of  manor  qualified,  1010. 
lord  of  manor  cannot  sport  in  another's  soil,  1006* 
manor,  when  a  surv«>y  evidence  of  boundaries,  989* 
quondam  manor,   10  East.  260. 
boundaries  of  disputed,  how  settled  as  to  same,  1245* 

MEDWAY~(see  title  •«  Fisheries.'^ 

regulations  of  fisheries  there,  553. 

MOORrGAME  OR  HILL-GAM E...(see  title  "  Black  Came.") 

none  not  Qualified,  to  kill  them,  2  Jac.  1*  c.  27.  421. 

none  to  take  or  have  in  possession  heath-fowl  or  black  game  between  10th 
Der.  and  20cb  Aug. ;  nor  grouse  or  red  game  between  10th  Dec.  and 
12th  Aug.;  nor  bustard  between  1  March  and  1st  Sept.  627,8. 

offence  not  mure  than  20/.  second  ofience  3o/.  or  imprisonment  uu  non-pay- 
ment, and  mode  of  proceeding,  12  (>eo  3.  c.  55.  627,  8. 

killing  moor  or  heath  game  in  nigi>t-timc,  penalty  20/.  13  Geo.  3.  c.  80.  633,4i 

preserved  in  New  Forest,  43  Geo.  3.  c.  112.  672. 

MURDER. 

if  one  of  several  poachers  kill  when  murder  in  all,  908. 

KET8— (see  titles  "  FUh,'*   "  River  ") 

power  to  search  for  and  seize  and  destroy  when  used  for  game,  149  to  163l 

custom  to  dry  nets  by  fisheries  on  land  gorMi,  2l5. 

power  to  seise  when  used  in  (isheries,  309, 316,318,  424,  5, 1068. 

illegal  to  keep  them  if  unquaiifi<;d  person,  1072,  1073. 

when  they  may  be  debtn>yed,  358,  9k 

size  of  meshes,  404< 
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k«epiiig  of  to  kill  game,  not  bein^  qu«Kfiedy  penalty,  9  Jac.  1.  c.  27. 48S. 

tizo  of  net!  used  near  the  sea,  8  Jac.  1.  c.  19. 495,  0. 

nets  to  be  seised  and  destroyed,  7  Jac.  1.  c  11.  s  9. 456> 

nets  to  be  seised  by  garoe-keeperiy  99  Car.  9.  c.  95.  445. 

nets  may  be  cat  by  justices,  39  Car.  9.  c.  95.  s.  8. 450. 

none  to  keep  them  except  sellers  and  owners  of  fisberies,  4  ayl  5  W.  &  M. 

c  93.  s.  5.  469.  ^ 

unqQali6ed  persons  keeping  or  nsing  them  to  destroy  game  forfeit  bL  and  nett 

may  be  seised,  &c.  5  Ann.  c.  14.  s.  4. 479. 

NEW  FOREST. 

preservation  of  timber,  &c.  in,  39  &  40  Geo.  3.  c.  86. 6e6. 

4lGeo.  3.C.186.  666. 
moor  game  in,  preserved,  43  Geo. 3. 119. 679. 
black  game,  &c.  in,  at  what  time  to  be  killed,  96; 

NEW  TRIAL. 

not  in  general  (granted  in  a  penal  action,  184, 1093. 
refused  though  misdirection  of  judge,  1055. 

but  not  law,  see  note,  id.  and  psg^  lB4< 
fresh  trial  of  a  tithe  matter,  where  fresh  defendants,  1059* 

NIGHT-TIME— (see  title  ^  TSme."^ 

penalties  for  taking  game,  he  in,  99  to  109. 

seixure  of  offenders  in,  145  to  159. 

offisnce  of  taking  rabbits  iu,  614,  484, 448,  (see  title  **  EahUti,'^ 

NOnCE  NOT  TO  TRESPASS. 

trespasses  after,  when  liable  to  full  costs,  30. 

general  effea  of  it,  998, 9. 

not  compulsory  on  judge  to  certify,  999,  930. 

how  to  be  framed,  930. 

how  to  be  served,  930, 1. 

certificate,  when  to  be  granted,  931. 

NOTICE  OF  APPEAL 

against  conviction  for  killing  game  by  ni|^t,  what,  637, 631, 619. 

OFFENCES. 

I.  Against  Game  Laws. 

1.  Those  punishable  crimnally, 

1.  when  an  indictment  lies,  164,  5. 
9.  when  a  quo  warranto,  169. 
9.  Those  punishable  by  penalty  or  idiprisonroent,  170. 

how  penalties  are  in  general  recoverable,  171,  9. 
Firtt,  by  action  and  proctedwgf  therein^  179  to  189. 
m  what  court  to  be  brought,  179. 
within  what  time,  179. 
by  whom,  173. 

against  whom  and  how  many,  174. 
declaration  in  lorm  and  requisites  of,  174. 
plea-  the  action,  179. 

staying  proceedings  on  payment  of  penalty,  179. 
compounding  action,  180. 


IKDBX.  1415 

OFFENCES— («wifiniif<0. 

I.  Against  Game  £4iv*— (roit^'ntcecQ^ 

I%rtty  hy  action  and  proceedings  therein'^eontinued)* 
evidence  therein,  180. 
verdict  and  new  trial,  183. 
oostf  in,  184. 
SeeonMfy  by  Information  in  superior  Courts,  185. 
in  Crown  Office,  185. 
affidavit  of  offenCfe,  185. 
information,  185. 
indorsement  thereon,  187. 
process,  187. 

indorsement  thereon,  l87. 
arrest  upon  it,  188. 

appearance,  plea,  issoe^  tri*l|  &e.  183,  9. 
Thirdly f  by  Informaium  before  «  Justice,  and  proceedings  thereon^  199  ^  '^^ 
general  ohiervations,  180,  190. 
1.  time  when  information  most  be  laid,  IfS. 
S.  who  may  be  informer,  199. 
S.  aeninst  whom  it  may  be|  199« 

4.  the  information,  193. 

5.  the  summons,  190. 

6.  appearance  or  deianit,  197, 8. 

7.  witnesses  and  evidence,  198  to  S04. 

8.  conviction,  204  to  ai8---<^<^  ^^^  *'  ConvictM*). 

9.  execat]on,8]8. 

10.  appeals  and  recognizances,  990. 

11.  certiorari,  291. 

19.  execution  upon  affirmance^  999. 
U.  To  JFTtAmM— (see  title  **  Fisheries*^. 

OFFJENDERS— (see  titles  «  Unqualified  Persons;'  «  Proseeutioni*). 

OFFICERS. 

cannot  without  consent  of  owners  of  private  grounds  spojt  over  them  thoo^ 

with  leave  of  lord  of  manor,  95. 
penalties  for  ^porting,  88. 
in  army,  penalty  on  for  destroying  game,  47  Geo.  3«  a  39. 675* 

ORDINATIO  FORESTiE,  360, 1. 

OYSTERS— (see  title  «  Fuheriei^. 

formerly  only  a  misdemeanor  not  a  felony  to  steal  oysters  off  an  oyster  lay, 
1394^  and  now  declared  a  felony,  <)94. 

PARDON. 

king's  general  pardon  protects  from  penalties  of  GameLawSy  Jenk.  9.  centu- 

PARK.KEEPER-<»e*  title  «  Parks.") 
his  liability,  781, 2,  3. 

his  doty,  and  what  nei^lect  is  a  forfeiture  of  office,  759  to  746. 
his  power  as  to  licensing  others,  75€<— (see  title  "  Licences")* 
a  mere  tenant  at  sufferance  of  the  lodge,  lit.  Rep.  139.  813. 

PARKS-<9ee  titles  "  Forests/'  ^  Deer^). 
1,  Poinfs  in  Digest, 

defined,  18, 760. 
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PARKS— (confiitiieflO. 

1.  Foints  in  Digest^^comttnued). 

private  enclafiuresnoiki^iy  ivcb,  IS. 

can't  be  erected  without  the  king^s  iiceBce»  19. 

owner  or  keeper  of  may  shoot  a  doj^  whMi,  19|  llS,  147. 

may  seize  offenders  in,  145. 

how  forfeited,  19. 

effectgof  twenty  years'  possession,  93. 
t.  Ancient  Statutes  reJatinf  to. 

lords  bhali  not  imprison  offenders  in  their  own  prisons,  357. 

offenders  in  parks  formerly  to  p^ty  large  damages  to  pa.  ty  injured,  sod 
be  imprisoned  three  years  and  make  fine  to  the  king,  and  6sd 
bu  re  ties,  or  abjure  the  realm,  957, 8. 

this  is  a  general  law,  8  Coke,  198.  b. 

offenders  in  Dot  surrcoderiug  purk- keeper  may  use  force  to  stopibeoi, 

felony  io  hunting  disguised,  980, 387.  [3o9i 

three  months  imprison meot  hunting  generally,  41 1. 

not  to  extend  to  parks  frebb  encluMd  without  king's  licence,  411. 

treble  damages  tor  trespass  in,  411. 

firesh  made  ones  excepted,  491. 

persoirs  destroying  pales  or  walls  of  parks^  &c.  In  night,  liable  to  three 
months  imprisonment,  458,  9. 
«    liable  to  penalties  for  deer-stealing,  5  Geo.  1.  e.  15.  s.  8. 511. 

liable  to  penalty  as  foi  first  offence  deer*btealiiig,  viz.  90/.  16  Geo.  1 
G.90. 

pulling  down  pales  of,  how  punishalile,  648. 
9«  Alucellaneous  decitums  in  Appendix* 

plea  of  do^s  pursuing  deer  out  of  highway,  741. 

statutes  only  apply  to  legal  parks,  737, 804. 

a  good  plea  tliat  the  jiark  was  in  defendant's  chase,  and  wrongfollj 

must  be  by  grant  or  presumption,  736, 798,  704.  [eoclosed,  7S7t 

may  be  claimed  by  prescription,  769. 

may  be  prescribed  for  as  appendant  to  a  manor,  804, 706*  704. 

by  what  acts  a  park  keeper  forfeits  his  office,  819. 

parkkeeper  a  mere  tenant  at  will  of  lodge,  819. 

owner  may  support  trespass  when  another  could  not,  807. 

general  interest  of  owner  ot  park  in  game,  &c«  there,  807. 
eld  that  if  deer  escape,  owner  of  pi«rk  caauot  follow  them,  796, 7> 
a  prxcipe  lies  for  a  park,  780. 
what  is  a  park,  780. 

words  of  licence  from  the  king  to  enclose,  781. 
described  in  pleading,  1061.  [I6661 

may  be  by  reputation,  but  properly  so  oiiiy  by  prescription  or  charter, 
a  person  requesting  another  to  hunt  is  liable  as  if  he  hunted,  994,  ^ 
a  close  calieil  a  park  bad  in  pleading,  9d6.  [997' 

general  law  relating  to  them,  liobart,  44, 5. 
in  trespass  to  a  park  greater  damages  should  be  assessed  than  at 

Common  law,  and  see  judgment,  725,  6. 
in  order  to  recover  double  damages  under  Statute  De  Maie^toribus 

in  parcis,  721.  [l^ii^  ^^^'  ^' 

pack  in  a  forest  not  enclosed,  when  may  be  seized  into  hands  of  the 
may  be  claimed  by  prescription  to  amaitor,  706, 704. 
a  person  may  enclose  bis  own  land,  bat  cannot  make  it  a  park  without 

licence  from  the  king,  704. 
parkkeeper  may  kill  dogs  chasing  deer  therey964y  950, 924. 
may  be  in  a  forest,  955. 
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fAKKS^contiHued). 

8.  Miscellaneous  points  in  AppeJuUs-^cantinved)^ 

may  be  dissolved  by  owner,  ihougb  he  has  granted  office  of  park- 
keeper  to  aDOiher  fur  life,  9!23. 
ftnd  office  thereby  determined,  9^2. 
but  not  the  salary,  923. 
may  be  claimed  by  prescription,  919. 
what  constitutes  one,  919. 
hunting  in  a  park  on  S  Hen.  7*  c.  2.  909* 
'    bunting  in  king*s  park,  no7. 
parkkeeprr,  his  duty,  909. 
how  to  prescribe  for  it,  896. 
nonenclosure  a  forfeiture,  898. 
how  and  when  titheable,  883, 4. 
Hon  user  not  a  forfeiture,  8o3,4» 
inay  \ye  enclosed  again,  858,  4. 
parkkeeper  forfeits  office  by  cutting  trees,  851. 
posts  as  well  as  treble  damages  for  n  trespass  to  a  park,  8t6. 
how  to  proceed  on  Statute  De  Malefactoribus  in  parci»y817, 
what  a  forfeiture  of  office  of  parkkeeper,  814, 6. 

PARI  MATERIA 

an  uncertain  rule,  perhaps  tomething  may  have  passed  at  time,  1071. 

PARISH, 

name  of,  material  in  an  information,  195, 1051, 1971. 

not  material  iq  an  action,  175,  1271. 

need  not  be  named  in  indictment  for  stealing  oysters,  694. 

PARISHIONEIIS, 

witnesses  under  the  game  laws,  199,  200, 1248, 9. 

I^ARTRIDGES— r?ee  titles,  «  Qualifications,'*  "  Unqualified  Persons,"*  "  Ttm," 
1.  Points  in  Digest.  [**  SelUng  and  Buying;' «  Offence^) 

time  of  year  when  may  be  killed,  97,  8,  604. 

may  be  shot,  103. 

penalty  for  buying  and  sdling  of  and  having  in  po8sefisiou/^98'^  109. 

penalty  for  destroying  eg^s  of,  109. 
%  Miscellaneous  points  in  Appendix. 

not  to  be  taken  with  setting  dogs  or  nets,  435. 

not  to  be  had  in  possession  between  Y2ih  Feb.  and  1  September,  664. 

selliitg  or  buying  of  formerly  a  forfeiture  of  3«.  4d.  388. 

none  to  be  killed  in  nieht-time,  formerly  penalty  10«.  each,  407, 8, 

none  not  qualified  to  kill,  421. 

none  to  kill  or  have  in  possession  between  1st  February  and  1st  Sep* 
tember,  39  Geo.  S.  c.  34.  s.  3.  663. 

bare  possession  of  by  an  unqualified  person  subjects  him  to  penaltyi 
when,  1248. 

PAWNAGE. 

pawnage  may  be  taken  by  owners  of  a  wood  in  king^s  forests^  354. 
what,  1  Bulstr.  7. 

PEACOCKS, 

steating  them  is  felony,  819, 3. 


1418  IIIDKS. 

PEER 

may  kill  a  deer  in  eomiag  op  to  parliameiity  1O40« 


PENALTI£S-<»e«  tides  '*  UnquaUfied  Penom,'' ""  Ofenea^) 

oompoandiDg  of^  ill«ffal,  413. 

all  penalties  recoverable  bj  information  or  action  with  doable  oosts,  fadf 
not  both,  8  Geo.  1.  c.  19.  613,  3. 

informer  by  action  entitled  to  whole  penalty,  and  double  costs  to  be  re* 
covered  in  six  months,  9  Geo.  8.  c.  Id.  s.  5. 6  605, 6. 

under  the  Statute  IS  Car.S.  s.  10.  each  person  forfeits  20/.  for  hunting  deer, 

questions  wliether  one  conviction  can  be  for  two  penalties,  1074.  [969. 

5/*  for  every  hare  exposed  to  sale,  1058, 1034. 

on  an  information  if  place  extninarochial  all  goes  to  informer,  1051. 

to  be  recovered  by  levy  on  goods  if  there  be  sufficient,  and  not  by  imprisoo- 
ment,  1047. 

penalty  for  each  person  for  deor-stcaling  and  principle,  1014. 

when  once  committed  cannot  tender  penalty,  101 1 . 

not  several  penalties  on  same  day,  1010. 

how  levied  by  execution,  or  on  conviction  removed  by  certiorari,  1000,  lOOt 

leviable  by  ^,  fa.  and  tlien  capias  ad  satisfaciendum,  976,974. 

cannot  be  sued  for  by  action  and  by  information,  1137. 

aeveral  sporting  together  liable  only  to  one  penalty,  when,  1233. 

held  that  only  one  penalty  can  be  recovered  for  having  a  pheasant  in  posses- 
sion and  tor  keeping  a  dog,  1248. 

if  a  person  go  in  pursuit  of  game  with  a  dog  and  gun  on  the  same  day  be  can 
only  be  convicted  of  one  penalty,  1255, 6.  [1269, 1270. 

several  penalties  may  be  proceeded  for  in  one  information  and  conviction, 

several  may  be  prosecutea  for  one  penalty  and  one  or  more  may  be  acquitted, 
1313,  4. 

several  penalties  for  different  acts  may  be  recovered  under  same  stat.  1346,  n.a. 

PHEASANTS— (see  titles   «  QuaUJlcation$;'  "    Ungualified  Pcnons,''  «  rose,* 

1.  Points  in  Digest.  ['^  Sdling  and  Buying,"  <*  Oftncss^) 

time  of  year  when  may  be  killed,  97. 

may  be  shot,  103. 

penalty  for  buying  and  selling  of  and  having  in  possession,  103  to  109. 

penalty  for  destroying  eggs  of,  109. 

2.  Mucelioneora  points  in  Appendix. 

selling  or  buying  a  pheasant  formerly  forfeiture  6s.  Qd,  388. 
none  to  be  killed  in  night-time,  formerly  penalty  20s.  each,  417, 8. 
none  not  qualified  to  kill,  2  Jac.  I.e.  27*.  420,  1. 
not  to  be  taken  with  setting  dogs  and  nets,  7  Jac.  1.  c.  1 1.  s.  8. 455. 
sot  to  have  in  possession  between  1st  July  and  Isi  October,  2  Geo.  3. 
c.  19.603.  [124B. 

bare  possession  of  by  unqualified  person  subjects  him  to  penalty,  wbeo, 

PICKERING,  HONOUR  OF, 

a  forest  passes  with  gift  of  the  honour  and  appurtenants,  709,  816« 

PIGEONS. 

I.  Points  in  Digest, 

!•  At  Common  Law. 

any  one  may  erect  a  dove-cote,  135,  .146. 

question  whether  an  action  lies  for  injury  committed  by,  140. 

indictment  for  stealing  of  at  common  law,  136, 142. 
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PIG£ONS.--(con/ijitte<0. 

1.  Fointt  in  Digest  -  (continued). 

1.  At  Common  Law— (ccmtinue/i). 

one  tenant  in  common  maj  sue  a  co-tenant  fur  destroying  old 
tithe  of,  142.  [pieeoiiB,  140, 

«.  By  Statute. 

penalty  for  shooting:  at,  141, 3, 608,  9. 
3.  Misceilaneous  mintt  in  Afrpendir. 

none  to  shoot  at  pigeons  or  house-doves,  unless  qualified,  1  Jac  1. 
c.  S7.  491.  [c.  es.  46a 

persons  not  giTing  good  account  of,  liable  to  penalty,  4& S  W.  &  M. 
penalty  of  flOs.  for  shooting  or  killing,  li  Geo.  5.  c.  29*  609. 
quaere  if  those  spent  in  house  be  titheable,  977. 
no  action  lies  against  a  person  for  keeping  them,  and  consequent  da- 
mage to  corn,  9QB,  903, 
who  mi^t  keep  them,  900. 
preserved  by  our  law,  901. 
when  case,  the  proper  remedy,  903. 
may  kill  them  when  and  how,  905. 
precipe  lies  or  not,  900. 
tithe  of  pigeons  granted,  900. 

presentment  for  keeping  pigeons  quashed,  but  law  doubted,  889. 
no  reason  why  a  lord  of  a  manor  should  have  a  doven^te,  any  moc* 
than  his  tenant,  889. 
or  parson,  788. 
writ  of  rfght  lays  for  a  duve  cote,  889. 
why  pigeoiis  useful,  887. 
waste  lies  against  lessee  of  it,  847. 
no  action  lies  for  keeping,  845. 
formerly  considered  a  nuisance  if  ony  one  kept  them  but  the  lord  of 

the  manor  and  the  parson,  831. 
indictment  lny«  for  stcalmg  young  pigeons,  but  not  old  ones,  773, 3, 

3usre,  may  kill  a  hawk  damage  feasant  m  a  dove-cote,  771. 
oubted  whether  trespass  lies  fur  killing  pigeons,  without  sayiog  in^a 
dove-cote,  770. 

TISCARY— (see  title  ^  Fisheries,") 

PLACES. 

Privileged  or  not  as  to  game,  14  to  33. 

PLEADINGS--(scc  tides  ^'Offences;'    '*  Remedies,*'    ''Action;'  "Declaration,'' 
1.  Points  in  Di^at,  ['«  Trespass.**) 

Declarations. 

form  of  in  an  action  in  the  game  laws,  174, 5* 

in  trespass  for  bunting  in  a  free  warren,  &c.  231. 

in  trespass  against  inferior  tradesmen,  &c  23s. 

for  trespasses  in  private  grounds,  232,  3. 

count  for  taking  game,  when  bad,  233,  4» 
Pleas  and  replications  in,  234. 
2.  Miscellaneous  Points  in  Appendix,  [508L 

General  issue  in  actions  under  deei^tealing  acts,  5  Geo.  2.  c*  15.  s.  S. 
Another  prosecution  pending,  or  judgment,  or  conviction  obtained, 

8 Geo.  I.e.  19.  512,8. 
Trespass  for  entering  free  warren,  and  taking  haresy  sufficient,  thougli 

not  said  *'  hu^'  hares,  or  "  there,  Sfc."  730, 1. 

4 


1420  1ND£X. 

PLEADINGS— (f(m*i«tf«<f). 

9.  AfiiceUaneous  points  in  Appendix — (cotUinvti)* 

Not  Guilty,  a  proper  plea  to  trespass  in  %  kee  ckase,  if  tbe  existeica 

of  tbc  cbii<«e  he  d;sputf*d,  TOis,  9. 
words  **  pn*:e"  or  •*  value"  immaterial,  708.  [tille,  980. 

in  action  on  case  for  makins;  biirruws  on  a  common,  need  not  sheir 
fishing  ouf^ht  to  be  pisecs  sii09  orihiclem,  987,  9 
non  habeus  terrte,  said  not  to  relate  to  time  of  ofienoe,  963,4. 
where  ple4  or  replication  of  fishery  should  conclude  with  a  tra- 
verse, 96 1, 2. 
held  that  in  trespu^  to  a  fishery,  the  number  and  nature  of  the  fisk 

must  lie  named,  and  omission  said  to  be  bad  after  verdict,  960, 

9*9,823,4,  937.967,956. 
phefianos  or  pisces  sues  cured  by  verdict^  9Sl«  942,  947,8. 
called  a  warren,  not  sufficient,  939. 
justification  of  kilting  dog  must  shew  neoessityofkilliug  him,  unless ia 

a  warren  or  park,  938. 
plea  of  right  of  fishery  by  prescription,  must  shew  of  what  sort,  arxl 

to  wliat  it  appertains,  93 '2. 
a  several  fishery  usque  ad  filuin  aqus  cannot  be  counted  on,  932. 
IN  hen  piainiiff  may  say  suos,and  wliPn  nor,  931. 
how  te  declare  in  trover  for  a  hawk,  929,  930* 

in  trespass  a  diff«  rence ,  920,  J. 
hawks  must  he  shown  whether  reclaimed,  820,  1. 
hbcrnm   tcncmentiim,  a  good  plea  in  trespass  to  a  fishery  on  free 

warren,  saitbie,  787,  8. 
plea  of  not  guilty  sufiicient,  where  the  defence  under  a  lense,  770. 
not  neces^arv  in  the  original  writ  to  name  tbe  number  of  partridges, 

&c.  769.  [say  **  his**  fish,  756. 

in  trespa<^s  fi»r  enterinfl;  a  several  fishery,  and  taking  fish,  aboald 
in  trespass  ff^r  eniering  a  park  and  killing  deer,  need  not  say  suos,  706. 
in  a  declaration  on  game  laws  not  necessary  to  negative,  particolarlj 

all  the  qimlificatinns  aliter  in  a  conviction,  1114,  6. 
declaration  on  Statute  9  Ann  e.  25.  may  be  for  having  in  pwesuo»t 

and  need  not  say  exposed  to  sale,  1104,  6. 
plea  by  a  gamekeeper  seizing  a  gun,  not  sufiicient  for  not  shewing  that 

plaintiira.Y/jrmng  iMo  destroy  game,  1104. 
declaration  using  a  gun  /a  dettroj/jgood  after  verdict,  without  ujw^ 

engine,  1059.  [but  sec  1W6. 

sufiicient  to  say  not  qualified  by  the  statutes  of  this  realm,  1060, 
coi  trary  to  the  furrn  of  the  statutes,  good,  J060. 
must  shew  what  sort  of  dogs,  1059,  1079. 
under  a  declaration  against  a  person  as  dissolute  for  huntiDg,  plaintiff 

may  recover  at  common  law,  1164.  . 
what  a  sufficient  allrgiiiion,  that  a  gun  is  kept  to  destroy  game,  after 

n  verdict,  and  quasre  on  demurrer,  1167. 
mdictment  or  trespass  fiir  taking  a  pheasant,  must  shew  it  dead, 

tsmc,  or  confined,  117G. 
cannot  take  issue  on  a  traverse  of  public  rigliC  of  fishing,  but  mustoo 

the  converse,  viz.  a  prescriptive  right,  1233  to  1243. 
declaration  must  conclude  agninst  form  of  statute,  1305, 1330. 
need  not  state  that  suit  was  commenced  witlviu  time,  ld06. 
title  of  record  don't  shew  that  the  action  has  noc  been  commenced  n 

time,  1315. 
mode  of  concluding  contra  formam  statuti,  and  wherebjf,  &c.  1330. 
declaration  need  not  negative  porticularly  tbe  qualificntions,  1038. 
trespass  notc^se  for  breaking  down  banks,  witereby  fish  escaped,  1047. 
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PLEADINGS— (con«intic(0- 

S.  Miscelianeoui  pmntt  in  Appendix — (continue^, 

to  68hery  should  enumerate  fish  aliter  decay,  1009. 

fish,  how  property  in,  to  be  described,  1005. 

time  precise,  not  necessary  in  a  conviction  aliter  in  an  action^  100 !• 

time  when,  relates  to  whole  sentence,  988. 

trespass  lies  for  breaking  close,  and  taking  Ait  rabbits,  984. 

lies  for  enterinz  warren^  and  taking  his  rabbits,  984. 

in  trover  for  a  hawk,  game,  &c.  should  shew  death  or  reclaimer,985,0. 

it  is  not  a  misjoinder  to  complain  in  trespass  of  breaking  close,  taking 

fish  and  breaking  down  bank  of  pond,  per  quod,  &c.  983,  4. 
in  declaration  against  inferior  tradesmen  it  is  not  necessary,  in  order 

to  recover  full  costs,  to  conclude  contra  formam  statuti,  98 1, 983. 
contra  formam  statuti,  see  that  head. 

POACHEBS— (see  titles  «  Unqualified  Persom,'*  «  Offences/*  «  Tme.'') 
two  or  more  poaching  in  night-time  declared  to  be  rogues,  664. 

POLICY 

of  the  common  law  and  statute  regulations  respecting  game,  0  to  IS. 

PONDS— (see  title  «  Fisheries:') 

offenders  in,  how  punishable  anciently,  357, 8. 

POOR  RATE. 

ranger  of  a  royal  park,  &c.  1  Term  Rep.  338. 

POSSESSION  OF  GAME-(see  title  «  Selling  and  Bvyingr) 
what  deemed  an  illegal  exposing  to  sale,  105, 109. 
poulterers  possession,  what  not  illegal,  1105. 
altered  by  28  Geo.  S.  c.  12.  550. 
what  possession  not  illegal,  1344,  1247,  8- 

POULTERER— (see  title  "  Selling  and  Buying:*) 

having  game  in  possession  liable  to  penalty,  when,  550,  105, 109,  ]  105. 

PRACTICE— (see  •*  New  Tnal,"]  "  Costs.'*) 

judgment  in  case  of  noHsuit  for  not  proceeding  to  trial,  llOi. 

PREROGATIVE-<sec  titles  "  King/'  "  Property  in  Game;'  «'  Game,'') 
the  king  may  grant  free  warren  to  another  in  his  own  land,  703, 4. 
a  park  cannot  be  made  without  licence,  704. 
warrens  granted  by  the  king,  705. 

PRESCRIPTION— (sec  title  «  Ftskeries.") 

question  if  good  to  hunt  in  another's  soil,  1130, 80$. 

to  fish  in  sea  and  land  nets  held  bad,  1085. 

cannot  prescribe  to  kill  rabbits  in  a  free  warren,  865. 

if  a  prescription  in  a  chase  be  claimed  too  large  it  must  be  proved,  898;  9. 

a  park  may  be  prescribed  for  appendant  to  a  man9r,  804. 

PRESERVE. 

DO  particular  law  in  favour  of  it,  29,  1365,6. 

PRESERVATION  OF  GAME. 

by  means  of  bonds,  &c.  223,  &c.  1082. 
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PRIVATE  GROUNDS— (ice  title  *  Tmpauuy) 
how  far  privileged  as  to  game,  29  to  52. 

PROPERTY  IN  Game— (sec  title  "  GameT) 
in  general,  page  2  to  9. 
when  killed  on  another's  land,  160. 
licences  by  the  king,  397. 
parks  to  be  enclosed  by  king's  licence  after,  411. 
an  act  to  declare  the  king's  property  iu  whales  aud  sturgeon,  S63. 
Statute  13  Rich,  rather  prohibitory,  :)69. 
prohibitions  from  keeping  swans,  374, 5. 

prohibitions  to  persons  entering  another's  freehold  to  kill  gase,  379. 
said  that  at  common  law  every  man  may  hunt  in  his  own  land,  705. 
starting  game  on  one's  own  soil  lawful,  but  not  the  following  it  elsewhere,  709. 
in  ferae  naUirs  propter  loci  or  privilegii,  1063, 4. 

local  property  in  fers  naturse,  1006, 1002.  I 

property  in  finder  of  game,  1002. 
in  a  pheasant  must  be  shewn  in  pleading,  1 176. 
argued  that  none  but  the  king  can  legally  kill  it,  1185. 
in  the  sea,  &c.  1298. 
history  of  it  and  of  fi^b,  1298, 9. 
said  that  every  man  has  free  warren  in  his  own  soil,  946. 
trespass  for  taking  "  his*'  pheasants  good  after  verdict,  931. 
for  deer  in  a  park,  conies  in  a  warren,  doves  in  dove-cote,  and  fish  in  a  serenT 

fishery  local,  931. 
in  a  hawk,  and  how  to  declare  in  ti  over,  930. 
king's  pleasure,  920. 
local  property  in,  902, 907. 

argued  tliat  the  king  has  no  greater  privilege  tlian  his  subjects,  903, 905. 
a  man  who  keeps  conies  iu  his  close,  as  he  may,  has  a  possessory  properlj 

in  them  so  long  as  they  abide  there,  but  it  they  run,  &c.  985. 
if  A.  starts  a  hare  iu  fi.*s  ground^  the  property  cuntanues  in  B.  but  if  A.  chsies 

the  hare  out  of  B.'s  ground  mto  O.'s  and  kills  it  there,  the  property  is  in 

A.  the  hunter,  but  be  is  liable  to  actiou  of  trespass,  985. 
but  property  of  owner  of  forest  or  free  warren  not  divested,  985. 
if  plaintiff  admits  himself  out  of  possession  of  hawks,  &c.  not  reclaimed,  ts 

he  does  in  action  of  trover,  his  action  fails,  985,  6. 
the  king  said  to  be  master  of  all  game,  975. 

trespass  for  taking  plaintiffs  deer  in  a  close  held  bad,  ^u^rre,  not  law,  966. 
possession  is  properly  in  game,  949. 
m  the  king,  863. 

property  in  fish  in  private  rivers  only  by  permission,  864. 
rabbits  whilst  on  soil,  855. 
said  that  the  king  has  it,  844, 5. 

the  king  said  to  be  entitled  to  all  fowls,  the  property  whereof  is  nockaow]»/iS5b 
the  king  entitled  to  swans,  835. 
the  king  entitled  to  whales  and  sturgeons,  835. 
a  private  subject  entitled  to  swniis  wliilst  on  liis  private  ground,  and  he      : 

may  drive  them  biick,835,  837.  I 

a  local  property  in  them  and  game,  835,  6. 
property  in  game  and  annuals  terx  naturae  in  general,  839. 
a  local  property  in  deer  and  rabbits,  827,  828. 
during  a  lease  as  between  landlord  and  tenant,  811* 
is  in  party  killing  it,  when,  806. 
strong  to  shew  how  the  general  law  is,  808,  &c. 
tbv  king  when  he  has  no  property,  802* 


PROPERTY  IN  GAMU^continued). 

the  king  said  to  have  no  property  in  deer  when  they  escape  on  to  the  land  •f 

another,  796,739. 
local  property  in,  786. 
no  one  bad  property^  till  statute,  in  game,  774. 

a  local  property  in  i  cspect  of  land  in  all  cases  of  hawks,  deer,  or  rabbits,  741  f . 
owner  of  Iree  warren  has  only  a  local  property,  730,  1.  ' 

if  gaioe  be  started  on  party's  land  a  falcon  may  follow  it,  and  property  not 

lost,  but  for  entry  into  others*  land  trespass  lies,  709. 
at  common  law  every  one  might  hunt  in  his  own  land,  705. 

PROPEHTY  TAX. 

.  jreturn  of  it  uader  lOOL  per  annum,  good  evidence,  1967. 

PUNISHMENTO— Cice  title  «  Off€nu$:') 

PURLIEU— (see  title  «  Torettr) 
defined,  16. 

king's  property  in  ga-ne  in,  17. 

when  material  to  aver  that  deer  were  kept  there,  1078. 
established  which  were  before  granted  by  the  king,  t60t 
this  is  a  statute,  Paitner,  93,  4« 

PURPRESTURE 

is  a  nuisance  in  a  forest,  818,  9. 

not  to  be  made  without  king's  licence,  353* 

QUAILS 

are  not  game,  85. 

QUALIFICATION  TO  KILL  GAME^peoalties  on  unqualified  persons,  see  title 
1-  Fointt  in  Digest.  [«  Unqualified  Per§ont*'X 

why  the  restriction  is  just  and  proper,  9  to  18. 
at  common  law  all  persons  had  a  right  to  kill  game  on  their  own  land, 
restrictions  on  common  law,  why  introduced,  34.  [3^  54, 

changes  which  the  amount  and  nature  of  qualifications  have  under* 
now  confined  to  an  interest  in  real  property,  35.  ts^ne,  34  to  39. 

wkoareguaHfitdfStaiute  99  and  93  Car.  9.  c.  95.  39. 
statute  99  &  93  Car.  2.  c  95.  prohibitory^  39. 
statute  4  &  5  W.  and  M.  c.  93.  s  3.  penalties,  40. 
statute  5  Ann.  c.  14.  penalties,  40. 
statute  48  Geo.  3.  c«  93.  gameke«per,  41. 
1.  as  owners  and  keepers  of  privileged  places,  &c.  41  to  51, 
forests,  parks,  chases,  and  free  warrens,  41. 
lords  of  manors,  49,  3. 

only  within  their  manors,  unless  otherwise  qwdi* 

fied,  49,  3. 
what  manor  sufficient,  45. 
what  title  to  it  requisite,  40« 
need  not  he  an  esquire,  47. 
Gamekeeper, 

who  may  appoint^  43, 4, 5. 
how  many  to  preserve  game,  44* 
only  one  to  kill  game,  44. 
his  name  must  be  regitter«d|  or  he  isiot  pritect 
ed,44. 
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QUALIFICATION  TO  KILL  GA^l^^continued). 

1.  Pointi  in  Dkcst — (continved).  -     ,  ■ 

may  be  appointed  to  kill  game  for  h»  own  me, 

cannot  sport  out  of  manor,  45.  [44, 5,49. 

wlial  manor  or  royalty  sufficient,  45. 

what  title  to  it  necessary,  46, 

lord  need  not  l)e  an  esquire,  47. 

only  the  lord  himself  can  appoint,  48. 

who  may  be  appointed  gamekeeper,  48. 

form  of'deputati.>n,  50. 

cannot  sport  out  of  manor,  50, 1. 

but  his  gun  and  doi^s  cannot  be  seised,  50, 1. 

boundaries,  when  disputed,  not  material,  51. 

may  be  discharged  without  notice,  51,  il  7. 
Sndly,  As  son  and  hdr  apparent  ofw^  esquire  or  of  a  pewon  of  b«btf 
dcsree,  51  to  58.  ,-  ^  ro 

constmction  of  ihe  words  of ««  &  23  Car. «.  c.  25.51  to  58. 
an  enquire  himself  not  qualified,  51,  ?,  54,  5.  ^  ka  ^ 

person  of  higher  degree  himself  not  qualified,  51,  »>  54, 5. 
who  is  an  esquire,  and  who  not,  55,  6. 
who  is  a  person  of  higher  degree,  56,  7,  8. 
n.  As  hnving  an  estate  in  lands  or  tenements. 

words  of  the  Statute  22  &  23  Car.  2.  c.  25.  *8. 
what  estate. 

1.  eaate  of  inheritance  of  100/.  per  annum.  l  u  -  m 

joiuteuants  and  tenants  in  common  must  each  M«  •" 

interest  of  100/.  per  annum,  59. 
copyhold  or  freehold  immaterial,  60. 
need  not  be  land,  houses  or  rentchaige  sufficient,  W- 
must  be  an  estate  in  possession  and  not  in  revecsK»»»^ 
equitable  estate  or  interest  suffident,  62  to  65. 
must  be  of  the  clear  yearly  value,  65  to  68. 

2.  Estate  for  life.  ^ 

must  be  of  the  clear  yearly  value  of  150/.  per  aM.w- 
a  rector  or  vicar  has  only  an  esute  for  life,  70. 

3 .  Lease  for  99  years. 

what  lease  is  a  qualification,  72.  .  wsce 

unqualified  person  sporting  with  ene  wlio  is,  how  tu  protected,  73, 4;  w 

Appendix,  1389.  ^  .  «         •»  oflf. 

penalties  on  unqualified  persons.— (See  titles  *«  Unqualified  Penmf      . 

^  [fencesr  "  ^^^  ^  ^*^' 

2.  Statutes  relative  to.  ,   ,__.k-^ 

no  artificer  or  layman  not  having  40*.  a  year,  nor  any  priest  nw    ^ 
10/.  a  year,' shall  have  any  dog  or  net  upon  pain  of  oo«  P^ 
prisunment,  369. 
of  a  person   keeping  swans,  and  penalty,  374. 
hunting  in  disguise  a  felony,  377,  8.  ^^ 

persons  of  small  degree  recital  of. bad  consequences  of  sportipg'  ^ 
persons  of  40<.  freehold  may  kiU  wild  fowl  between  ocrtaiotoDa^ 

spaniels  or  long  bow,  384,  -oil  of  i""* 

recital  of  dangerous  consequences  of  use  of  cross  bow  uiitesfl 

bow,  390.  j^  ^  Bjf 

requires  persons  to  have  100/.  a  year  tenements  to  allotr  ^°^v0 

cross  bow,  &c.  and  authorises  h'mi  to  take  from  ^  ^ 

^  person,  391.  /vjcitiofl  ' 

recital  of  interior  persons  killing  game  and  general  qtftli"^     ' 
Jac.  1.  c.  27.  421, 2,  9,  4. 
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QU  ALIFIC  ATION— (con^miiai). 

8.  Statutes  relating  to^^continued)i 

altered  and  fresh  regulation  by  7  Jac.  1.  c.  1 !.  s.  7.  434. 

recital  of  inconvenience  of  disorderly  persons  sporting,  and  present 

qualifications  regulated,  93  &  33  Car.  2.  c.  85.  445, 6. 
recital  of  consequences  of  inferior  persons  sporting,  4  &  5  W.  and  M. 

c.  23.  459. 
unqualified  persons  having  in  possession  game,  fish,  dogs,  &c.  penalty 

4  &  5  W.  and  M.  c.  33.  460,  461. 
inferior  tradesmen,  apprentices,  and  other  dissolute  persons,  liable  to 
■    penalty  for  hunting,  &c.  &c.  4  and  5  W.  &  M.  c.  2S.  s.  10.  464. 
persons,  not  qualified,  keeping  or  using  certain  dogs  and  engines  to  kill 

game,  forfeit  5U  5  Ann.  c.  14.  s.  4.  479. 
unqualified  persons  buying  or  selling,  or  having  in  possession,  forfeit 
3.  MUcellaneous  decisions  in  Ap^ndijp»  [51.  9  Ann.  c.  25. 483. 

history  of  acts  relating  to,  1095,  &c. 

a  reversion  in  fee  after  lease  for  years  determinable  on  lives,  where 
the  real  yearly  income  is  less  than  100/.  is  no  qualification,   1097, 
observations  as  to  eldest  son  of  esc|uire,  1100.  [llOO. 

question  whether  lord  of  manor  is  qualified  or  not  within  his  own 
manor,  discussed,  considered,  and  doubted,  1098^  1101. 
may  appoint  a  keeper,  1101,  $• 
may  kill  game  in  his  own  manor,  1010, 1101^  3. 
tlie  word  ckar  omitted,  1103. 

general  rule  as  to  qualifications  well  put,  by  Abney,  1103. 
a  peer  qualified  to  kill  a  deer  going  to  parliament,  1045,  6. 
a  person  not  qualified  going  out  with  another,  ought  to  be  presumed 

to  be  his  servant,  3  Wils.  70.  1138,  1013. 
unqualified  person  having  possession  of  game,  Arc.  1003. 
if  qualified,  n  n  a  dissolute  person,  1003. 
qualification  to  have  in  possession  a  cross-bow  or  hand-gun  lOO/.  per 

annum  on  land,  977. 
argued  that  at  Common  Law  it  was  unlawful  to  hunt,  and  that  \h% 

statutes  only  introduced  a  permission,  871. 
what  for  a  game  of  swans,  838. 
a  qualified  person  may  take  any  body  with  him  to  beat  the  bushes, 

and  see  a  hare  killed,  1163, 1332,  3  ;  but  sec  1389. 
a  life  estate  of  less  than  150/.  per  ann.  is  not  a  qualification,  1183. 
a  vicar,  in  respect  of  his  church,  has  sot  an  estate  of  inheritanoe  in 

him,  but  an  estate  for  life,  1 186. 
general  observations  on  the  qualification  act,  1184. 
a  vicar  having  a  living  of  150/.  and  upward"),  is  qualified,  1184. 
argued  by  counsel  that  at  Common  Law  no  one  had  a  right  to  kill 

game,  unless  by  leave  of  the  king,  1185. 
spiritual  persons  originally  expressly  qualified,  1185,  1186. 
by  Common  Law  all  clergymen  prohibited  from  spurting,  1186. 
oopyhold  seems  a  qualification,  1 198. 
an  equitable  estate  is  sufficient,  1193,  1199. 
must  be  a  net  clear  income  of  100/.  and  s^^^,  1 195. 
»'    if  mortgage  interest  reduce  the  estate  under  that  value  to  the  mort- 
gagor, he  is  not  eutitle<l,  1195,  1199. 
objections  to  this  construction  su^ested,  1197,  ante,  434. 
personal  property  formerly  a  qualification,  1197. 
nistory  of  the  aces,  1198. 
reduced  by  rent  charge  no  Qualification,  1 199. 
possesion  prima  facie  proot  of  interest,  1199. 
doctor  of  physic  not  qualified  ,  1903. 

[3  z   3] 
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QUALIFICATION— {fon<int/«(0- 

S.  Miscellaneotii  Decuiont  in  Appendit^^comtinuetO^ 

an  eMjuire,  or  oiber  person  of  higb^r  dcfre^y  mt  mcA,  is  not  quallfiod^ 

hi&iury  of  the  acts,  1903.  [120S. 

whut  ion  of  an  esquire,  ike,  qualified,  1907« 

eldest  son  of  a  barrister,  captain  in  army  and  natj,  1210. 

elHi  St  son  of  a  peer,  1210. 

barrister,  captain,  or  p^r,  not  qualified  at  itrcA,  1210» 

rank  formerly  gave  qualification— now  only  property,  1211, 2,  lillS. 

younger  sons  of  dukes  not  <^alified,  1213. 

the  evidence  stated  in  a  conviction  need  not  negative  every  particolar 

qualification,  1217.  [c.  14.    tSSl 

several  uuqualified  persona  sporting,  only  liabk  toone  penalty,  5  Ann. 
a  fair  colourable  title  a  defence  by  a  gamekeeper,  1247. 
an  unqualified  person  picking  up  game  killed  bj  aoddcut,  9iid  to  be 

liable  to  penalty,  1247. 
an  estate  most  be  100^  without  dednctions,  1267. 
a  lease  for  ninety-nine  years,  determinable  tot  lives,  is  a  suffident 

qualification,  1216.  [viction,  1278^  9i 

qusre  if  qualifications  need  be  negatived  in  adjudicating  part  of  ocr^ 
a  qualified  person  may  take  out  anotlier  to  course,  and  why,  and  a 

certificate  ai  not  necessary  for  the  latter,  but  if  the  owner  of  the 

dog,  and  not  lending,  aliter,  1322,  S. 
the  eldest  son  of  a  captain  in  volunteer  corps,  styled  esquire  in  bb 

commission,  signed  oaiy  by  locd  lieuteoaBty  does  not  constitute  aa 

esquire,  1357. 

QUO  WARRANTO, 

when  it  lies  in  general,  169,  170.  [TOSt. 

the  remedy  usual  where  a  warren  or  other  fi*anchi8e  is  nnduly  claimed^  708; 

to  shew  how  a  man  claimed  a  warren,  710. 

lies  to  reverse  improper  grant  of  fishery,  1004. 

quo  warranto  to  try  hberty  of  fipee  warren,  22& 

lies  for  a  pM-k,  892. 

lies  for  a  forest,  875. 

liesfnra  warren,  710,  705. 

lies  for  a  chase,  705. 

RABBITS— (see  titles  "  Dfl^i,"  "  OffenceC") 

1.  Points  in  Digest, 

are  not  game,  2,  85,  128. 

rabbit  and  Imre  warrens,  how  fiir  privileged,  26  to  29* 

oiience  of  taking  them  in  night-time^  101,  2. 

law  relating  to  id  particuliir,  128. 

commoner  cannot  destroy  rabbits  or  their  bofrowsy  128  to  153. 

may  support  action  on  case  foragreat  sarchai)je,  128  to  iS% 
other  person  may  kill  them  whilst  on  his  own  Inid,  131. 
when  trespass  lies  for  killing  themi  132. 
I  tithe  of,  when  payable,  133.  [134. 

transportation  for  taking  rabbits  in  warrens  or  brecdNig  places  in  nigki, 
imprison  inent  three  months  and  treble  damagea  forofience  in  day- 
time, 133. 
certificate  necessary  for  killing  them  wheii^  134^  677,  679. 
proceedings  for  penalties,  134. 

2.  Miscellaneous  poiinis  in  Digest, 

felony  to  jsnter  disguised  king's  warren  or  paiiis  to  kill  rabbits,  387,38a 
the  like  on  private  grounds  and  treble  damages^  5£liz.  c  81.383. 
similar  provision  by  3  Jac.  1.  c.  13.  428, 
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BABBITS— Cfonf»«Me<0. 

%  Miscelianeout  pointi  in  Digett — (continued). 

persons  entering  and  killing  rabbits  in  any  warren  or  ground  lawfullj 
used  for  breeding  rabbits,  though  not  enclosed,  furfeit  treble  da« 
mages  and  costs,  and  three  mouths  iinpri^omnent,  2'^  Car.  9. 
c.  25.  s.  4.  447. 

persons  killing  rabbits  in  night  time,  in  borders  of  warrens,  &c.  for- 
feits lOf.  22  Car.  2.  c.  25.  s.  5.  447,  8. 

not  to  be  taken  without  certificate,  48  Geo.  8.  c.  55.  677,  679. 

persons  disguised  robbing  warrens,  felony  without  clergy,  515« 

modem  provisions,  613,  4,  5. 

lord,  owner  of  warren,  must  not  increase  rabbits  to  damage  of  com* 

no  nuisance  to  keep  them,  888, 868.  [mon,  909. 

a  commoner  cannot  kill  them,  867. 

cannot  prescribe  for  killing  rabbits  over  free  warren^  865* 

a  commoner  cannot  destroy  the  burrows,  806. 

or  chase  the  rabbits,  855. 

a  commoner  cannot  kill  them,  848. 

no  action  lies  against  owner  of  a  warren,  844. 

action  on  case  or  nssize   lies  by  a  commoner  for  stocking  with  rabbitty 
if  sufficient  common  be  not  left,  881. 
but  he  cannot  kill  the  rabbits,  826. 

the  lord  of  a  manor  or  the  owner  of  a  free  warren  may  pot  rahbitf 
on  the  common,  but  if  he  increase  the  number  so  as  to  roa-> 
terially  injure  the  right  of  common  of  pasture,  the  comroonev 
may  support  case  or  an  assize,  but  he  cannot  destroy  the  rabbits 
or  fill  in  the  burrows,  1122  to  1125. 

renting  a  warren  gains  a  settlement,  1050, 

indictment  for  hunting  in  night  in  warren,  election  prevents  action,  990« 

if  a  man  may  keep  conies,  &c.  985.  [981. 

justice  of  peace  can*t^n«  a  man  for  killing  rabbits  in  a  private  warren, 

not  indictable  to  set  up  a  warren,  action  on  case  lies,  or  may  kill  rab- 
bits, 957.  [joining  ground^  928. 

no  action  lies  by  a  commoner  against  a  person  forkeeping  rabbits  m  ad- 

cannot  be  killed  by  a  commoner,  917,.8t 

KANOER-Ksee  titles  "<  Forett,''''  FarkT) 

may  lawfully  teise  ofienders  in  a  forest,  &e.  145. 

his  daty  as  to  making  his  range,  lawiog  dog>  &c.  853. 

KECOGNIZANCE— (see  titles  «  J^^jow/."**  Cfrfwrflri.'O 

in  what  form  it  should  be  on  an  appeal  against  a  conrictioni  1258. 
it  must  be  in  50/.  1262. 
regulated,  619,  681,637. 

HED  GAME— (see  titles '<  Black  Game;'  '<  Grotoe.") 

K£M£DIES-<see  titles  ^'Bond,"" «'  Eqvityr  "  Landlordand  Tenant,**  "*  Trespaiset.*') 
1.  Means  of  preventing  trespasses. 

1.  by  bonds  or  other  security,  228. 
9,  by  proceedings  in  equity,  j&24. 
2.  Remedies  for  trespasses  by  action,  S27,  8, 
ancient  and  modern  provisions,  227,  8. 
•f  ihe  notice  not  to  trespass,  and  effect  of  it,  227  to  ^Zh 
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BEPLEVIN. 

ought  not  to  be  granted  on  a  conviction  on  Game  Laws,  I04o. 

pleudings  in,  1030, 1039. 
dou't  lie  of  rabbits  taken,  827. 

RESCUE— (see  title  "  Offences.'') 

of  penoos  hunting  disguised  a  felony,  d78t 

KIBBLE, 

fiiherj  in  preserved,  93  Geo.  2.  c.  26.  Mi. 

RIVERS— (see  title  "  Fisheries:*) 

banks  of,  how  to  be  kept,  851. 

weirs  to  be  put  down,  851. 

salmon  in  preserved,  and  conser\'ators  to  be  appointed,  359,  369, 370, 371. 

fish  in,  in  trcneral  protected,  370,  1. 

Thames  river,  mayor  of  London  con^rvator  of,  372. 

weirs  and  nets  in  regulated,  372,  3. 

fishery  in,  half  way  to  the  owners  of  the  land  each  side,  990. 

indictment  licbfor  not  cleansing  of,  991. 

information  for  faMcnini;  nets  iu  the  Ihauics, 865. 

property  in  a  rncr  in  |;tnernl,  U58,  ^ic. 

ROGUES  AND  VAGABONDS,  ,  ^ 

two  or  more  iu  nigUt-iimc  poaching,  considered  so,  38  and  40  G.  3.  c.  50.  ow. 

ROYALTrKS 

defined,  1175. 

owner  of  may  appoint  gamekeepers,  24, 5. 

a  free  warren  is  one,  1006. 

ROYAL  nSII, 

the  king  may  grant  them,  1004. 

SALE  OF  GAME— (sec  title  "  Selling  and  Bi/j^in^/') 

SALMON-(see  title  s  "  River,'' «  Fttheries  ") 

at  what  time  of  the  year  to  be  taken,  and  punishment  of  oflfenders,  358,9. 
confirmation  of  the  regulation  and  further  provision,  369,  .^70,  371. 

scibj:  facias, 

executors,  when  must  issue  it  before  lery  of  execution,  1000, 1002. 

SCOTLAND— (sec  title  «  QuaHficatimi&r) 

observations  on  the  eflfcct  of  the  union  as  to  game  ({ualifications,  57, 3* 
game  in  preserved,  24  Geo.  2.  c.  34.  546* 
further  p^rovision  by  1  Geo.  3.  c.  21.  575. 
further  provision^  12  Geo.  3.  c.  54.  621. 

SEARCHING,  POWER  OF— (see  title"  Summary  Proceedint^t,'') 
for  engines,  game,  &c.  in  house,  157. 
by  a  justice  and  his  warrant,  149,  &c. 

constable,  gamekeeper,  &c.  under  warrant  from  justice,  149, 150,  151. 
may  seize  engines,  &c.  for  use  of  lord  of  manor,  &e«  149. 

SEIZURE— (sec'title  "  Summary  Proceedings.'') 
of  offenders,  145  to  160. 
of  game,  145  to  16^. 
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SELLING  AND  BUYING  AND  HAVING  GAME  IN  POSSESSION. 
1.  Pointi  in  digest, 

ancient  provisions  against,  103. 
modem  acts,  104  to  109. 
what  an  illegal  possession,  105  to  109. 
2«  Miscellaneous  points  in  Appendix. 

ancient  forfeiture  for  buying  or  selling  it,  388.  [penalty,  4i3, 

of  a  deer,  hare,  partridge,  or  pheasant  nut  bought  from  beyond  sea, 

higglers,  &c.  buying  or  selling  forfeit  5/.  5  Ann.  c.  14.  4-7.7* 

any  unquaHfied  person  selling  forfeits  5/.  9  Ann.  c.  2'>.483. 

having  in  possession  evidence  of  exposing  to  sale,  9  \nn.  c.25.  s.2.48S«. 

whether  qualified  or  not  is  a  penalty  to  sell,  28  G«o.  li.  c.  12.  549. 

poulterer  having  in  possession  to  be  deemed  an  excising  to  8ale,550. 

if  qualified  formerly  not,  but  now  he  is,  1 105,  549. 
5/.  for  each  hare,  &c.  1058.  ^ 

an  unqualified  person  picking  up  game,  how  far  liable,  1344^  1247. 

SETTLEMENT. 

renting  a  rabbit  warren  gains  a  settlement,  1050. 
rentiDg  a  fishery  of  10/.  per  annum  gives  one,  1318. 

SEVERAL  FISHERY— (see  title  «  Fisheriesr) 

SEVERAL  PEN ALTIES~(sec  titles  "  Offences,"* «  Penalliesr) 

several  penalties  are  not  recoverable  against  several  persons  sporting  together 

in  using  a  greyhound,  1233.  f  1346,  n.  a. 

may  be  recovered  for  using  a  gun  for  different  offences  under  the  same  act, 

SEVERAL  PERSONS— (see  tides  «  Offences,'' «  Several  Penalties:* 

may  be  sued  for  one  penalty,and  acquital  of  one  no  discharge  of  aDother,1315. 

SEVERN--(8ee  title"  Fisheries:*) 

fish  in  preserved,  30  Car.  3.  c.  9.  451. 
further  regulations^  18  Geo.  3.  c  33*  658. 

SHOOTING 

near  a  town  prohibited,  302* 

SNARES— (see  title  «  Engine:') 
penalty  for  using  snares,  103. 
power  to  search  for,  seize  and  destroy,  149  to  160. 
necessarily  illegal,  1073* 

SNIPES 

not  game,  85. 

not  to  be  shot  without  certificate,  677, 679> 

SNOW— (see  titles  "  Hares,**  *'  I'ime.'*) 

tracing  hares  in ,  penalty  for,  97,  421. 

SOLDIERr-(see  title  ;*  Officers:*) 

punishment  of  for  kilHng  game,  47  Geo.  3.  c.  32.  675. 

commanding  ofiirer  forfeits  20*.  for  every  ofiencc  of  soldier,  47  G.  3.  c32. 674 

SOMERSETSHIRE, 

black  game,  &c.  in,  when  to  be  killed,  98. 
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SOUTH AMPTON-<Bec  titles  «  J!(iA«riff/'«  Bktek  Garnet) 

fisheries  and  rivers  in  the  county  of,  preserved,  4  Ann.  c  3i.4T0« 
furtlier  regulations,  37  Geo.  S.  c.  95.660; 

gOUTHERN  WH.\LE  HSHERY, 

construction  of  statutes  relating  to,  1950. 

STAR  CHAMBER, 

instance  of  subserviency,  020. 

STURGEONS 

declared  shall  be  the  king*s,  when^  369. 
the  king  entitled  to  them,  835. 

SUMMARY^'ROCEEDINGS. 

powers  to  seize  offenders  their  dogs  and  engines  and  gam^»  143  to  164, 
j.  Of  forester,  keeper  of  free  warren  and  parks,  145  to  149. 
9.  Of  justices  of  peace  and  persons  under  their  authority,  149. 
3.  Of  lords  of  rannors  and  their  gamekeepers,  153. 
4*  Of  other  persons,  157  to  164. 

SUMMONS 

ill  general  the  requisite  of  it,  196,  7. 

for  same  day  too  short,  but  the  appearance  cures  defect,  196,  T,  1039. 

confession  cures  defect,  196,  T,  10€0. 

time  of  day,  196,7,  1017. 

place  where  to  attend,  196, 7, 1017. 

SUNDAY— (see  title  "  Timer) 

penalty  for  killing  game  on,  99. 

killing  game  or  using  dogs  on,  20/.  first  offence,  &c.  13  Geo.  3.  c  OOi 

proceedings  against  offender,  1334, 5. 

BUGS— rsee  titles  «  Declaration^  «  Pleading:') 
wmn  proper  or  not,  1063,  4* 

BURGEON  AND  APOTHECARY, 

qujere,  if  an  inferior  tradesman   under  4  «  5  W.  &  M.  c  S3,  s.  10,  w 

SURVEY, 

when  evidence  of  boundaries  of  a  manor,  089. 

SWAINMOTE, 

how  (iften  to  be  held,  and  who  to  attend  at  it,  354f 
offences  in  forest  to  be  presented  at,  361,  $• 

SWANS-<see  tixUi^  Swans  Eggs.") 

am  ieut  qualification  as  to  keeping  of,  36. 

who  not  qualified  to  keep  them,  374. 

the  king  entitled  to  swans,  and  why,  835,  860# 

a  subject  may  be  entitled  to  them  on  his  own  ground,  83A. 

custom  that  owner  of  land  where  a  bwan  lays  eggs  shall  have  one  of  tbrtf 

cign^ts,  8S7. 
v?hat  qualiticatioii  to  have  a  swan  mark  or  game  of  swansy  830^  770  to  if  v* 
#aUug  eggs  of,  puuishment,  84o« 
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SWASS^eontinued). 

stealing  of  generally,  840* 

ancient  custom  relating  to  them,  841. 

« 

SWANS  EGGS— (see  title*  SipfliM.'O 
forfeiture,  and  who  to,  379, 380. 
further  provision,  3  Jac*  1.  c.  27.  431. 

SWAN  MAEK-<see  title  «  Swamr) 

maj  be  granted  over,  and  what  is  the  necessary  qualificatioo,  898* 

TENANT  IN  COMMON. 

one  may  maintain  trespass  against  co-tenant  for  destroying  old  doves^  73S« 

THAMES— (see  titles  "  JRiVer,''  '*  Fisheries.'^ 

mayor  of  London,  &c  conservators  of,  372* 

fishery  in  preserved,  9  Ann.  c.  26.  485. 

the  king  tne  owner,  the  lord  mayor  the  conservator,  951,  950. 

grant  to  lord  mayor,  861. 

conservancy  in  the  crown  between  Staines  Bridge  and  head  of  river,  1140^ 

soil  of  the  river  there,  may  be  io  a  subject,  1140.  [tSOOt 

offinices  in  to  be  found  in  some  court,  1141. 

water  bailiff  cannot  take  nets  of  a  person  fishing  in  his  own  fishery,  1140^ 

TIM£«-(see  title  **  Qfenta/') 

when  game  and  wild  fowl  may  be  taken,  96  to  lOS, 
1.  Season  of  the  year,  96,  603,  663,  679. 
$.  Certain  excepted  days,  99. 
3.  Ni|ht-time,  99  to  102,  484,  633, 665. 
within  what  time  actions  for  jpenaJties  must  be  commenced,  172^ 
within  what  time  an  information  must  be  before  justice^  192* 
within  what  time  the  justice  must  convict,  192. 
not  to  hunt  in  standing  com,  419. 
jdtered — and  prohibited  between  18tb  July  and  last  of  Augost,  by  7  Jac.  U 

c.  11.  s,  7.  43  2. 
pheasant  and  partridges  in  day-time,  between  St.  Michael  Old  Style,  and 

Christmas-Day  Old  Style,  7  Jac.  c.  11.  s.  7. 434. 
twelve  months  means  lunar  months,  aliter  if  a  year  be  named,  979,  980* 
non  habens  terrse  does  not  relate  to  time  of  offence,  963,  943. 

must  say  not  ^  then''  having,  943,  979. 
continaando  as  to  fishery,  quaere  if  good,  held  not,  962,  3. 
Playter's  case  doubted,  963.  979. 

sufficient  on  conviction  to  say  between,  &c,  987, 1001,  1012, 1016. 
not  necessary  to  prove  precise  day,  1018. 

between,  &c  bad  m  declaration  or  proceedings  at  Common  Law,  1001* 
when  extends  to  whole  sentence,  988. 
why  should  be  stated  in  a  conviction,  974. 
month,  always  construed  to  mean  lunar,  1251, 2. 
peed  not  to  be  averred  that  suit  was  within  time,  1306. 
title  of  record  affords  no  inference  that  suit  not  commenced  in^ue  time,  1315; 
conviction  must  be  within  thice  months  after  the  offence  coaunitted;  and  if 
the  hearing  be  adjourned,  even  at  'defendant's  request,  isj  coaviction 
afterwards  is  bad,  1317. 
menty  years  no  bar  to  a  public  right^  1329* 
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SOUTH AMPTON—<Bec  tides  '^Fkheriet/' 
fisheries  and  rivers  in  the  county  of, 
further  regulations,  37  Geo.  S.  c.  ? 

gOUTHERN  WHALE  FISHERY, 
coDstractton  of  statutes  relat^ 

STAR  CHAMBER, 

instance  of  subserviency,' 

STURGEONS 

declared  shall  be  th'y 
the  king  entitled  to  ^ 

SUMM  AR  Y^'ROCEEt 
powers  to  seize  i 

1.  Of'  I  *^. 

«.  or    ♦ 
3.  r 

4, 


\ 


90, 937, 9S5. 

ft 
I 


^. 


-,  105«. 


&  forest,  356. 


SUMMONS 


wic  «  Jnferi<tr  Tradesmen.* ') 
in  Ker/  -ig,  their  punishment,  4  &  5  W.  &  M.  c  23.  s.  10. 464. 

forV  -  inflrior  tra^dcsman  within  Statute  4  &  5  W.  &  M.  a  «S.  i  » 

COT  '"^^9  ^*'«  -^ 

tr      --ct  of  the  statute  against,  and  history  of  the  statute,  11«9. 
r    ^ny  tradesman  not  qiudified  considered  an  inferior  tradesman,  lOfij. 
an  inferior  tradesman  hunting  iu  company  witli  a  person  qualilied  hsWe  » 

„TW  full  cosu,  1061.  ,  t*T'¥J?-^ 

**''*        necessarily  unlawful,  statute  in  disjunctive,  and  need  not  say  a  dissolutt pw 

not  necessary  in  a  declaration  to  conclude  contra  formam  statuu,  981, 953. 

not  necessary  to  shew  that  he  killed  game,  983. 

action  on  case  lies  for  placing  baited  traps  near  a  highway,  whereby  plaimitf^ 
dogs  caught,  1337. 

TRESPASSh-<8ee  titles  "  R^wciiies,"  *'  Costs,'' "  Notice:* 
.  in  freewarrens  liable  to  pay  full  costs  for,  21. 
in  private  grounds,  89  to  32. 

in  preserves,  29i 

notice  not  to  trespass,  29. 

may  be  opposed  with  force,  29. 

property  in  game  there,  29.  .•      m 

when  indictment  lies,  29.  160, 1  —(see  **  Criminal  Proceedmgs^ ) 

when  a  bill  in  equitjr  to  restrain  tnem  lies,  29 — (see  ^^Eqwly* ) 

bonds  nor  to  commit,  30 — (see  ^^Bond.") 

landlord's  restraining  tenant,  30. 

10/.  penalty  for,  sernble  is  still  in  force,  30,  379.  •. 

wilful  trespasser  liable  to  full  costs,  80— (see  title  **  Notia,     t^*"  ^ 

inferior  tradesmen  and  apprentices,  31. 

in  standing  com,  40<.  penalty,  31. 
Hes  though  no  fish  be  taken,  945.  .         ^^^ 

can't  enter  to  hunt  for  or  dig  out  a  badger,  ac.  but  only  in  pvrsutiy  874, 
patentee  of  a  forest  may  support  trespass,  820. 
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inued), 
\  to  enter  on  I 
]and,  806, 709 
^y  support  tr 
"^  warren, 
"Uiant  in 
Hine  i 
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^, 


A.  ^ 

.tig  down  bank  of  river  a\ 
another's  soil,  even  to  pick  up  gam! 
x)ugh  not  present  if  they  aid,  99 1. 
«nig  clo&e  or  warren  or  fishery,  98i. 
^  icking  up  game  on  another's  ground,  985, 873, 
a  court  of  equity  will  restrain  them,  1092,  d> 
,ine  point,  and  stay  of  indictment,  1089. 
no  action  for  trespass  committed  by  deer  anless  tame  or  reclaimed 
at  common  law  illegal  to  hunt  over  land  of  another,  871.  *  ^* 

trespass  to  di^  for  a  badger,  or  bunt  for  him,  870. 
ivhen  a  party  is  liable  fiir  his  dogs  killing  deer,  he*  1143. 
remedy  trespass  not  case,  1 145. 

for  taking  away  a  pheasant  must  shew  it  dead,  tame,  or  confined,  1175 
an  indictment  for  a  conspiracy  to  trespass  and  poach  don't  lie,  1372. 

TROVER 

for  a  hawk  should  shew  death  or  reclaimed,  984,  5. 

lies  for  a  dog  found  and  detainfd  by  defendant  for  his  keep,  1166. 

TRUSTEE 

may  appoint  a  gamekeeper,  47. 

TWEED— (sec  title  «  Fi»herie$r 

fishery  in  preserved,  10  Geo.  3.  c.  S7.  614. 
further  regulated,  10  Geo.  3.  c.  46. 641. 
further  regulated,  37  Geo.  3.  c  40.  660. 
further  regulated,  47  Geo.  3.  c.  S9. 677. 

UNQUAUFIED  PERSONS~(6ee  titles  "  QuaUfications,''  **  Penalties/) 
who  are  qualified,  and  who  are  not,  (see  title  "  Qualifieaiion.'*) 
penalty  on  persons  sporting  no^  being  qualified^  5  Ann.  c.  14.  s.  4,  7S« 
parts  or  the  statute  considered,  76  to  88. 
"  if  any  person  orperaonSt'* 

several  persons  only  incur  one  penalty  for  one  joint  act,  77* 
*'  not  qualified  by  the  laws  of  this  realm  so  to  do/*  ?'*• 
who  are  and  are  not  qualified,  77. 
lord  of  manor  or  e,amekeeper  out  of  his  manor,  78. 
huntftman  out  without  bis  master,  not  liable,  78. 
*  ikall  keep  or  use^**  78. 

offence  merely  to  keep,  79. 

what  a  using,  80«  [pendix,  1389. 

vnqualified  person  out  with  one  who  is,  73,  4,81 ;  but  see  Ap* 

•  ^  ony  greyhound f  setting  dogs^  hays^  lureherSf  tunneU  or  qther  en* 

what  dogs  within  the  acty81, 3.  L^*'^^/  81« 
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UNQUAUFIED  ^ERSGSS-^continued). 

what  engines,  83. 
guns,  8S. 
"  to  kiil  and  dentrey^"  84. 

must  be  a  keeping  for  this  purpose,  84. 

what  are  such,  85. 
**  shall  forfeit  the  turn  of  5/." 

several  persons  liable  to  only  one  penalty,  85. 

only  one  penalty  for  sporting  on  same  day,  85, 6. 

but  for  having  game  in  possession  5L  a  head,  8r. 
mode  of  prosecution  for  in  general,  8r« 
not  indictable,  87. 

cootpiracy  to  sport  not  indictable,  87. 
accidental  killing,  not  murder,  87, 88. 
if  out  with  qualified  person  when  not  UabIe,7S,  4,  Si;  but  see  Appendii^lM. 

VENUE— (»ee  title  "  PartsA.**; 

as  to  description  of  parish  in  an  information,  1051* 

formerly  must  be  of  a  manor,  9^,  7. 

in  an  action  on  the  game  iawk  the  name  of  the  parish  is  not  material|  WU 

aliter  in  an  information  before  magistrates,  1271. 

VERDERKRS 

to  attend  at  swainmotes,  353. 

VERDICT-H;see  title  "  Pleadings,''  «  New  Trials) 
aids  mi-^tatement  of  pisces  suos,  948,  &c. 
what  defects  it  does  not  aid,  lt67t 

VICTUALLER-  (sec  title  "  SelUng  and  Buying.*^ 

having  in  possession  or  buying  or  selling  game  forfaits  5L  477* 

WALTHAM  F0REST-<8ee  title"  Forest,") 
points  as  to,  1358. 

WARRANT— (see  tiUe  <<  ComndtmentJ') 

WARRENS— (see  title  **  Free  Warren.'') 

bare  and  rabbit  warrens  distinguishable  from  free  warrtnSySff* 

any  person  may  make  theoi,  9d* 

no  action  sustainable  against  owner  of  for  damages,  S6, 7* 

owner  of  adjacent  land  atiay  kill  rabbits  whilst  on  it,  97 • 

lord  of  waste  may  make  a  rabbit  barrow,  and  oommoner  can't  kill  ordir 

turb  them,  hut  may  sue  Air  surcharge^  97* 
renting  of  gains  a  settlement,  87. 
owner  of,  when  may  sne  owner  of  land,  S7* 
owner  of  can't  kill  a  dog  chasing  rabbits,  27* 
statutes  relating  to  Black  Act,  &c.  97  to  29. 
offenders  in  may  be  seized  with  force,  359* 
if  the  king  grant  a  warren  to  one  in  fee  on  his  manor,  the  grantee  may  regrast 

it  with  his  manor  to  another,  and  it  will  pais,  708. 
how  extinguished,  704. 

distinction  between  a  warren  by  prescription  and  bj  pdrebase  from  the 
king  as  to  alienationy704. 
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V<continued.> 
"Uaittied  as  ap^\ . 
"^pti  by  anotber' J 
Vy  for  ita  exV 

V  warrea  ' 


rl 


?iviiege  ol 
^      in,  ki\l  i  og  rabbits  iu  "--^ 
-'^^mal  proceeding  for  setting  uj? 
on  case ,  or  kill  the  rabbit,  957. 
not  cnaiiiial  to  set  up  one,  002. 
out  c^not  legally  be  made  without  king's  licence, 
«ajr  be  by  lirescription  or  grant,  869. 
«  w'arrenec'  may  kill  a  dog  or  cat,  860, 1. 
»a>a  not  to  be  waste  to  destroy  the  burrows,  847. 
P  ^"gbin^  up  warren  demised  no  eviction.  846. 
^  ^    ^og  may  be  killed  pursuing  rabbits,  1364. 

iSld  «^ot  be  waste  to  destroy  biimms,  847. 


Y^IJRS — ^see  title  "  Fisheries^) 
boinr  far  illegal,  246  to  249. 
to  Vie  put  down  or  destroyed,  351. 
regulation  of  in  dilTereut  rivers,  371,  2,  3. 
prohibited  near  the  sea,  3  Jac.  1.  c.  12. 425, 6. 
altering  a  weir  a  public  nuisance  by  Magna  Charta,  1325,6* 
any  alteration  to  the  prejudice  of  a  fishery  actionable,  1325^  6. 
twenty  years  alteration,  effect  of  it,  1327. 

W^ESTMINSTEU  FISH  MARKET--(«e  title  «  Fi$herie$r) 
appointed  SO  Geo.  2.  c.  49.  532. 
further  provision,  29  Geo.  2.  c.  39.  562* 

33  Geo.  2.  c.  27.  574. 

2  Geo.  3.  c.  15.  577- 

42  Geo.  3.  c.  19.  667. 

WHALES, 

declared  to  be  the  king^s,  363. 

the  king  entitled  to  them,  835, 858,9. 

WILD  DUCK— (see  tides  «  Decoy ^  "  WHd  Fowl.") 

VilLD  FOWL— (see  title  «*  Dtcour) 

ancient  qualification  to  kill  them,  36,  7. 

what  time  of  year  to  be  taken,  98, 9. 

nets,  &c.  used  improperly,  to  be  seised  and  destroyed,  15(^  1. 

ancient  statutes  preserving  of,  S83,  4. 

thi«  ^mom/^aik  rntiffalftd   aBiL  whvi  4I)J 

lllia  JflVTIwWSI    •Vp'W^Ww^^   ^t^t^    mtwmj^   ■««■ 


1436  iNDix. 

WILD  lOWh^continved). 

none  not  qualified  may  kill  eoHmerated  wild  fowl,  9  Jac.  1.  c.  37«  421,  &c 
none  to  be  killed  between  1st  Joly  and  Ist  Sept.  9  Ann.  c.  95, 484. 

1  June  and  1  Oct.  10  Geo.  S.  c.  SS.  s,  K)« 
enumerated,  1008. 

an  action  lies  for  shooting  near  a  decoy,  1366 • 
what  sorts,  1372. 

WILFUL  TRESPASS— (see  titles  "  Notice,"*  « IVetpasf/) 
wbat  is  sttcb,  229,  230. 

WITNESS— <s«e  titles  **  Offence,^'  «  Evidence/^ 

who  sufficient  in  information  before  a  justice,  198  to  204. 
pansbioners  witnesses  under  the  game  laws,  1248. 

WOODS— (see  title  «  Forests^) 

WOODCOCKS 

are  not  game,  85. 
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fiiTW  To/ton^  B9».  e/o#6/y  printed^  \l.\l$.6d,  in    boarisf 

the  Third  EdtUon  of     . 
A  COMPENDIOUS  DIGEST  of  the  STATUTE  LAWS, 

coai^rising  the  SubstancH^mnd  BtTect  of  the  most  material  Clauses 
In  all  the  Pablic  Acts  of  Parlkment  in  force  wUhin  Great 
Britain,  frooi  Magna  Charta  to  49  Geo.  3.  Bj  THOMAS 
WALTER  WILLIAMS,  Esq.  Barrister  at  Law. 

%*  ThU  Work  will  be  fiund  tf  great  praetkml  uiUity  w  a  bopk  of 

r^erence  and  immediate  in^mation  to  every  one  teho  may  be  affected  Inj, 

w  have  occasion  to  refer  to  any  of  the  numermu  provision^  tontamed  M. 

tki  different  Pubtic  Acti  rf  Faf^bap^  nm  infatce^io  ^ta^  it  fHJ(  ^ 

Jbuna  to  be  a  co^iout  Index,. 

In  8^0.  Price  5s»  boards^ 
THE  LAW  and  PRACTICE  of  PATENTS  for  INVEN- 
TIONS,  containing  the  Dature  of  Letters  Patent ;  the  maaner 
aad  expence  of  obtainbig  the  Patent ;  remediet  for  an  iafrinfe« 
nent  of  the  Patent ;  hovr  the  Patent  may  be  TacKted ;  the 
Petition  for  the  Patent ;  SpeciOcation,  Certificate  of  the  En- 
rolment, and  Solicitor's  Charges  for  the  Patent.  By  WILLIAM 
HANDS. 

In  Three  VoUifthi^  Ro^t  8vo.  Price  2/.  S«.  in  baardsj 
POWELL'S  ORIGINAL  PRECEDENTS  IN  CONVEIT- 
ANCING :  comprising  Agreements^  Annuities,  Appointments- 
Assignments,  Adrowsons,  Bargain  and  Sale,  Bonds,Copartnershipy 
Creditors,  Confirmation^  Covenants,  Debtor,  Discbarges,  De- 
mise, Exehange,  Feoflmeots,  Fines,  Grants,  Jointures,  Lega- 
cies, Indemnity,  License,  Leases,   Marriager,  Mortgages,  Par- 
tition, Possession,  Presentations^  Purchases,  Rent  Charge,  Re- 
coveries, Release,  Settlements,  Surrenders,  Separation,  Trustees, 
Wills,  Uses -and  Trusts.     Selected  from  the  Manuscript  Collec- 
tion of  the  late  JOHN  JOSEPH  POWELL,  Esq.  Revised  aid 
Corrected,  with  Notes  andftemarks  explanatory  of  the  Natore 
and  Efiicacy  of  the  several  Assurances,  &c.  contained  in  the  col- 
lection.    By  Charles  Barton,  Esq.     Second  Edition,  correct- 
ed and  improved. 

The  present  Edition  has  been  carefully  revised,  and  all  such 
errors  as  appeared  in  the  former  have  been  corrected,  and  luch 
improvements  made,  as  it  is  hoped  will  Wt  found  useful. 
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